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Tn  Okrr  «v  AuBOBA«  appdlvil*  T.  Bod  if  aL 

A  miBkliMl  oorpamtion  cannot  bo  a^Jnit  the  gnde  of  Iti  slreeto  m  to  tun 
Miteee  water  upon  the  lots  of  adjacent  ownen ;  nor  can  it  lawfully  permit 
pioporty  ownen  on  a  street  to  fill  up  a  portion  thereof  in  front  of  their  loli 
tai  mdi  a  manner  aa  to  torn  the  surface  water  upon  the  proper^  of  othera. 

This  was  an  action  on  the  case,  brought  agaiiiBt  the  dty  of  Aoiora 
bj  4»pellee8»  to  recover  for  damages  cauBed  by  amfiaoe  water,  which 
ran  ficom  an  adjoining  street  into  and  upon  the  premises  of  appel- 
lees. Their  building  was  sitnated  on  Biyer  street,  which  runs  north 
and  south  near  the  west  bank  of  Fox  riyer.  The  street  is  occapied 
for  business  purposes,  and  the  buildings  come  to  the  line  of  the 
street  on  both  sides.  Before  the  buildings  were  erected,  all  the  sur- 
Cace  water  from  rain  and  snow,  westward  of  this  street,  flowed  to 
the  riyer  over  these  lots,  much  of  it  passing  over  the  lot  on  which 
appellees'  house  is  erected.  There  being  a  depression  in  the  ground, 
inclining  from  the  west  toward  the  river,  the  erection  of  buildings 
on  the  west  side  of  the  street,  which  were  fh>m  time  to  time  built 
and  filled  the  block,  obstructed  the  natural  flow  of  the  water  caused 
bf  Tain  and  snow,  and  turned  it  into  the  cross  streets  running  east 
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and  W68t»  and  kading  into  Birer  rtieet,  thus  Uu^gely  inoreaimg  Uia 
fdlmne  that  flowed  along  that  Btroet  in  front  of  appellees'  premieea. 
It  appean  that  in  186S,  and  whik  Dunning  owned  this  lot»  tha 
property  owners  of  the  block  entered  into  an  arrangement  with  tha 
dtj  authorities^  by  which  they  were  to  put  in  a  gutter  in  front  of  their 
property;  Dunning  afterward  reftased  to  cany  out  the  arrangement^ 
but  the  others  constructed  the  gutter  under  the  direction  of  the 
street  conmiissioner.  Dunning  sold  this  lot  in  1864  or  1865»  to 
Smithy  the  lessor  of  appellees,  who  erected  thereon  the  building 
occupied  by  appeDees.  This  bu&ding  obstructed  the  flow  of  water 
Ofer  the  lot,  as  it  had  preyiously  run*  Appellees  kept  in  the  house 
•  grocery  store  and  eating-house,  the  basement  being  used  as  n 
dining-room.  On  at  least  three  occasions,  when  heayy  rains  had 
lUlen,  the  water  ran  into  the  basement  of  appellees'  building,  to  the 
depth  of  from  one  to  three  feet  It  occasioned  some  damage  to  their 
property,  the  loss  of  the  use  of  the  room  some  days,  required  labor 
and  expense  in  remoTing  the  water,  and  some  of  Uieir  boarders  left. 
The  jury  found  n  yerdict  in  their  foyor  for  t60.81.  A  motion  for  n 
new  trial  was  entered,  but  oyerruled.  by  the  court,  and  judgment 
entered  upon  it,  and  the  case  is  brought  to  this  court  by  appeal,  and 
a  reyeraal  is  asked,  on  seyeral  grounds. 

Om^M  S  IKeMi,  for  appellant 

OL  J.  Mit»n0r,  for  appellses. 

Walkib,  J.  [After  deciding  a  question  of  practice.]  In  the 
case  of  IfMn$  r.  The  Oity  of  Peoria,  41  IlL  502»  it  was  held,  that 
a  dty  has  ftall  control  oyer  the  grade  of  its  streets,  and  can  make 
them  on  such  angle  as  they  choose,  and  may  lower  or  eleyate  them 
at  pleasure,  and  the  owners  of  lots  adjacent  to  the  streets  cannot 
call  it  to  account  for  errors  of  judgment  in  these  particulars,  or 
recoyer  damages  because  they  incur  inconyenienoe  or  expense  in 
adjusting  the  leyel  of  their  premises  to  that  of  the  street^  for  pur- 
poses of  ingress  and  egress.  But  a  city  has  no  more  power  oyer  its 
streets  than  a  priyate  indiyidual  has  oyer  his  own  land,  and  the  dty, 
under  the  plea  of  public  conyenienoe,  cannot  be  permitted  to  exer- 
oiBe  that  dominion  to  the  injury  of  the  property  of  another,  in  a 
mode  that  would  render  an  indiyidual  liable  to  damages,  witho&t 
itself  becoming  responsible.  The  same  rule  of  law  which  protects 
the  right  of  property  in  an  indiyidual,  against  inyasion  from  another 
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mdividnal,  mast  protect  it  from  similar  aggrearioiAd  on  the  part  of 
municipal  corporations. 

If,  in  fixing  the  grade  of  a  street^  a  city  turns  a  stream  of  mud 
and  water  upon  the  grounds  and  into  the  cellar  of  one  of  its  citizens, 
or  creates  in  his  neighborhood  a  stagnant  pond  that  generates  dia- 
ease  in  his  fiEtmily,  it  becomes  liable  to  respond  in  damages.  This 
case  was  followed  by  the  case  of  The  Oity  of  Aurora  v.  Qitteit,  66  IlL 
132,  which  announces  the  same  rule. 

In  this  case,  it  appears  that  the  city  had,  through  the  proper 
officer,  fixed  the  grade  some  years  preyious  to  the  time  when  the 
injury  complained  of  occurred.  It  is  true  the  property  owners 
improyed  the  street,  but  it  was  under  the  direction  of  the  officer. 
And  the  evidence  tends  to  show  that  it  was  so  done  that  the  water 
which  fell  in  rains,  and  from  melting  snows,  run  flrom  both  north 
and  south  of  the  premises  occupied  by  the  appellees,  and  discharged 
itMlt  oyer  the  lot  on  which  this  building  was  erected  and  one  which 
adjoined  it.  The  dty  had  no  right  io  turn  this  surfaoe  water  upon 
this  or  any  other  lot  In  a  state  of  nature  it  was  not,  so  far  as  we 
can  see*  accustomed  to  conyey  all  the  water  which  accumulated  in 
the  street  to  its  outlet  into  the  riyer.  The  city  had  no  right  to 
render  this  lot  worthless,  and  thus  depriye  the  owner  of  its  use,  with- 
out making  full  compensation  for  the  injury  done.  Nor  does  it 
change  the  principle,  that  the  improyement  of  the  street  was  made 
before  the  house  was  erected.  The  owner  had  the  undoubted  right 
to  improye  and  occupy  his  lot»  and  if  the  dty  had  turned  the  water 
upon  it,  they  should  have  taken  the  necessary  steps  to  remedy  the 
wrong  they  had  done,  in  so  grading  the  street  as  to  cause  the  water 
to  flow  oyer  this  lot 

Nor  can  it  change  the  liability  of  the  dty,  by  showing  that  others 
filled  up  a  portion  of  the  street  in  front  of  their  property,  so  as  to 
ton  the  water  upon  this  property.  The  improyement  of  the  streeta 
is  ii.  charge  of  the  dty,  and  is  entirely  under  its  control,  and  it  is 
the  duty  of  the  city  officials  to  prevent  obstructions  from  being 
placed  in  the  streets,  and,  neglecting  that  duty,  the  city  must  be 
held  liable  for  the  damages  resulting  therefrom*  Nor  is  it  a  defense 
to  show  that  appellees  might  haye  dug  ditches  qr  made  other  improye- 
ments  that  would  haye  protected  their  property  from  loss.  It  is 
enough  to  say  that  they  were  under  no  legal  obligation  to  perform 
a  duty  which  deyolyed  upon  the  city.  The  jadjoining  lot  did  not 
bdong  to  them,  and  they  had  no  legal  right  to  construct  a  sewer 


ILLINOIS, 


ItaftkT.  Monte. 


orer  another  man's  property,  or  to  tarn  water  on  his  lot  It  waa 
the  duty  of  the  dty  to  provide  suitable  and  proper  sewerage  to  carry 
off  water  that  aocamolated  in  this  and  other  streets.  It  is  armed 
with  the  necessary  power  to  provide  the  means,  and  if  need  bo  to 
condemn  the  ground  required  for  sewers,  or  to  use  the  streets  for  the 
purpose  when  practicable.  We  fail  to  perodye  that  any  defense  is 
shown  to  a  recovery  in  this  case. 

This  disposes  of  the  questions  raised  on  the  reftisal  of  the  court 
to  give  a  portion  of  appellant's  instructions;  and  the  instructiona 
given  for  the  city  were  oertainly  as  favorable^  if  not  more  lo^  than  tt 
had  the  right  to  ask. 

The  judgment  of  the  court  below  ia  alBmed. 


Frajtk  0t  oLf  appellants^  ▼•  KoBBiii 

(srnLia.) 

WImm  by  fUUiite,  the  taking  of  uiuiy  doe*  not  avoid  the  oontiaefc,  lni«  Atk 
lorfolto  the  UierMt,  the  defenee  of  ubutj  la  aol  edmleslMo  andar  Um  pl#» 
ol  Doii-eaBiimpeli,  but  must  be  pleaded  qiedally  and  proved  MrieUyas 
averred. 

Appeal  from  the  superior  court  of  OhioagOi  The  ofiuMm  states 
the  facts  in  the  case. 

Gookins  S  Roberh,  for  appellants. 

J$w$U,  Jackmm  S  Small,  for  appellee. 

Thobntok,  J.  Three  questions  are  preeented  \^  W^  record  m 
this  case. 

The  question  of  practice  arises  from  the  mk  of  the  superior 
court  of  Chicago,  referred  to  and  approved  by  tUs  court  in  the  caas 
of  Wallbaum  v.  Haskin,  49  IlL  313. 

In  the  superior  court  an  action  in  assumpsit  was  instituted  on 
note: 
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^  HOOO.  OmoAGO,  Mvmitr  6,  ISM. 

**  Serenty-iflTe  daji  after  (Ute  we  pzomiee  to  pay  to  the  order  eC 
Jamee  Monria,  Four  Thoneud  DoUan  at  Leopold,  Mayer  ft  Steiae^ 
CSiioagOy  nifr,  Talne  reoeiied. 

'^  [U.  a  BoT.  Stamps  IS.]  «  Jaoob  H.  Fravx, 

•'G.Go] 


I  yii:i   III 


The  general  lasiie  was  filed,  and  a  ipeoial  plea  of  neniy,  alleging, 
in  mbstanoe,  that  the  note  sned  on  was  lor  the  loan  of  three  thona- 
and  eight  hundred  and  fifty  dollars  principal,  and  one  hundred  and 
fifty  dollan  interest  for  the  forbearance  of  that  earn  for  eeTenty-fire 
daya. 

laane  was  joined  and  the  usual  affidayit  of  merits,  under  said 
rule,  was  filed.  Thereupon  appellants  filed  an  affidayit,  detailing 
the  fiusts,  for  the  purpose  of  showing  that  the  defense  was  made  in 
good  faith,  alleging  that  appellee  held  their  note  for  eight  thousand 
dollars;  that  the  note  sued  on  was  for  the  balance  due  on  said  first 
note;  and  that  for  forbearance  of  payment  for  seventy-eight  day% 
they  paid,  as  interest,  to  appellee,  one  hundred  and  twenty-five  dol 
lufL  The  court  ordered  the  cause  to  be  then  tned,  as  though  nr 
affidavit  had  been  filed. 

This  was  not  error.  Under  the  pleading  the  facts  were  no 
admissible.  The  rule  required  that  it  should  be  made  to  appear  U 
the  court  that  the  defense  was  made  in  good  faith.  A  detail  of 
f^M^ts  which  the  law  will  not  permit  to  be  proved  does  not  consti- 
tute ^'good  faith,"  within  the  meaning  of  the  rule. 

The  note  having  been  received  in  evidence,  the  appellants  offered 
to  prove  the  facts  set  forth  in  their  affidavit.  This  was  refused 
and  this  refusal  is  assigned  for  error. 

W^as  the  variance  between  the  plea  and  the  evidence  offered  of 
such  a  character  as  to  justify  the  court  in  the  exclusion  of  the  evi* 
Jence  ?  Did  the  statement  of  the  time  and  sum,  under  a  videlicd, 
aid  the  defective  plea?  When  the  matter  alleged  in  a  plea  ii 
material  and  traversable,  the  statement  of  such  matter  under  a 
videlicet  will  not  avoid  the  consequence  of  a  variance.  Such  mat- 
ter,  if  traversed,  must  be  proved.  1  Chitty,  317 ;  Gould's  Pleadings, 
70.  The  plea  alleged  the  payment  of  one  hundred  and  fifty  dollars, 
for  the  forbearance  for  seventy-five  days;  the  evidence  offeied  was 
the  payment  of  one  hundred  and  twenty-five  dollars  for  forbearance 
tor  seventy-eight  days. 
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Where  usury  is  specially  pleaded,  the  proof  must  correspond  with 
the  pleading;  and  nnless  such  correspondence  exist,  the  proof  must 
be  rejected.  Such  a  defense  is  in  the  natore  of  a  penal  action,  and 
great  strictness  is  required  in  pleading  it.  Beach  v.  FuUan  Bank, 
3  Wend.  575 ;  Smith  v.  Brush,  8  Johns.  88 ;  Lawrence  t.  Knies,  10 
id.  140.  In  the  last  case  the  court  say:  ^^The  rule  even  requires 
the  contract  to  be  more  precisely  stated  in  a  plea  of  usury  than  in  a 
declaration  in  a  qui  tain  suit,  because  the  facts  are  within  the 
defendant's  knowledge."  We  think  that  the  variance  in  the  sum  is 
&tal,  and  that  the  court  properly  rejected  the  eyidence  under  the 
special  plea. 

Was  the  defense  of  usury  admissible  under  the  plea  of  non- 
assumpsit  ?  At  common  law  such  a  defense  could  be  made  under 
this  plea,  for  usury  made  the  contract  void.  Our  statutes  have 
neyer  made  an  usurious  contract  void.  At  common  law  usury  is  a 
bar  to  any  recoyery ;  under  our  law  it  is  only  a  partial  defense.  As 
it  is  in  the  nature  of  a  penal  action,  and  he  who  attempts  to  ayail 
himself  of  it  should  be  held  to  strict  proof  (Hancock  y.  ffodgeon,  8 
Scam.  881 ;  Law  y.  MerriUj  6  Wend.  279),  the  rule  goyeming  a 
defense  which  wholly  defeats  the  action  should  not  preyail.  TJsniy 
might  be  giyen  in  evidence  under  non-assumpsit,  at  common  law, 
for  such  proof  showed  that  the  plaintiff  never  had  cause  of  action. 
Lord  Chief  Baron  Gilbebt  says :  **  On  this  "issue  (non-assumpsit) 
every  thing  may  be  given  in  evidence  which  disaffirms  the  contract 
for  ttiat  goes  to  the  gist  of  the  action,  since  if  there  be  no  oontraofc 
to  be  performed  at  the  commencement  bf  the  action,  there  could  be 
no  trespass  for  non-performance  of  it,  and  therefore  a  release  goes 
to  the  gist  of  the  action,  for  it  shows  there  was  no  contract  at  the 
time  it  was  commenced.  So  every  thing  which  shows  the  contract 
to  be  void  may  be  given  in  evidence  under  the  general  issue,  for  on 
a  void  contract  the  plaintiff  has  no  right  of  action.  Whatever  goes 
to  show  there  was  no  contract,  or  that  it  was  performed,  or  paid,  or 
released,  goes  to  the  gist  of  the  action,  and  need  not  be  pleaded.'' 
The  present  case  is  not  embraced  by  this  rule,  nor  by  the  reasons  of 
it  In  this  case,  the  plaintiff  in  the  court  below  was  only  subject 
to  a  forfeiture  of  the  whole  of  the  interest,  if  the  usury  had  beec 
proved.    To  eirforoe  this  forfeiture  a  special  plea  is  necessary. 

It  has  been  urged  in  argument,  that  a  contrary  doctrine  is  estab- 
lished in  Stockham  v.  Munson,  28  111.  53.  We  do  not  so  construe 
•t    There  are  dicta  in  the  opinion  looking  in  that  direction.    The 
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Itetan  ▼.  Noble. 
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jifbrnmeiit  declared  on,  in  iluit  oaee,  bore  tUrlTseix  per  oent  intarMfc 
on  its  face,  and  the  dedaion  iB»  that  a  special  plea  of  nsnry  was 
unneoessaryy  for  the  reason  that  the  nsnry  appeared  by  the  contract 
and  in  the  declaration.  It  was  therefore  pleaded  by  the  plaintiff 
and  it  wonid  have  been  the  merest  folly  to  haye  required  the 
defendant  to  replead  it. 

This  court  has  decided,  since  the  act  of  January  31,  1857  (the 
latest  enactment  upon  the  subject  of  interest),  that  the  defense  of 
usury  should  be  by  special  plea.     The  section  of  the  statute  of  1857 
embracing  the  forfeiture  ia  quoted  in  the  opinion.     Hadd&n  t* 
Innea,  24  IlL  384. 

We  therefore  think  that  the  reasons  for  the  common-law  ruls^ 
which  permits  the  usurious  contract  to  be  given  in  evidence  under 
the  general  issue,  do  not  obtain  in  this  State;  and  that  it  is  more 
in  consonance  with  the  intent  of  the  statute  that  this  defense  should 
be  specially  made. 

The  judgment  of  the  superior  court  is  therefore  aflSrmed. 

Judgment  affirmetL 

Jnatioes  MoAlustkb,  Shbldov  and  Walker  dissented. 


KOBTDK  ei  oLy  appellant,  v.  Nobli. 

(SrULtTSJ 

Dmmt— «A«i  hofrred  hp  inoperatipe  d$ei. 

A  vlfa^  te  the  purpose  of  lelMsiiig  dower.  Joined  In  her  husband's  oonvej. 
•nee,  which  the  grsntee  fidled  to  record.  Afterward  a  suboequent  creditor 
of  the  husband  jeeorered  Judgment  againet  him,  and  the  land  so  eonvejed 
wae  sold  on  exeeation.  SM,  that,  thoogh  the  prior  conveyance  was  thos 
avoided,  the  right  of  dower  was  barred. 

Pbhtiok  for  dower  filed  by  Charlotte  Noble.  On  final  hearing 
the  court  decreed  according  to  the  petition,  and  the  defendants 
appealed. 


Sh$p$r  S  Whitan,  for  appellants. 

Holbrook  S  Dah  and  ffiggtm,  SwM  dk  Quigg,  for  appellees 
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Soorr,  J.  The  ttppdlea^  by  i»oof  of  her  menii^  witti  Nobler 
his  death  and  aeinii  of  her  hneband  during  oofertue,  haying  nude 
oat  a  prima  fade  case  entitling  her  to  dower,  the  qoMtion  ariaea 
whether  the  defimae  aet  np  by  the  aiq[ieUaatB  ia  anflbnent  in  law  to 
bar  her  dower. 

From  the  atipalation  aa  to  the  hetBg  it  appeare  that  Marie  Noble» 
Am  hnaband  of  the  appellee^  was  aeiaed  in  fee  aimple  of  the  land  in 
which  dower  is  claimed,  and  that  on  the  7th  day  of  October,  1836, 
he  and  his  wife,  the  appellee,  duly  mad^  exeonted,  and  both 
acknowledged  in  due  form  of  law,  a  deed  conreying  the  title  in  fee 
aimple  to  Benjamin  HarriSt  which  deed  was  delivered  to  Harris  on 
Am  nme  day,  bnt  was  not  recorded  until  the  81st  day  of  August, 
1887*  After  the  making  and  deliyery  of  the  deed  to  Harris,  but 
before  the  same  was  recorded,  one  JeflTeraon  Gktrdner  recovered  a 
Judgment  in  the  municipal  court  of  Chicago,  against  Mark  Noble, 
for  the  sum  of  1351.56,  which  judgment  became  a  lien  on  real  estate 
on  the  7th  day  of  July,  1887.  At  the  date  of  the  con?eyance  to 
Harris  the  land  was  yacant  and  unoccupied,  and  such  proceedings 
were  anbeequently  had  that  the  premises  were  sold  on  an  execution 
iaiued  on  the  (Gardner  judgment,  and  Harris  failing  to  redeem,  the 
title  matured  in  the  purchaser  at  that  sale,  and  the  appellants  uow 
claim  title  through  certain  mesne  conyejrances  as  the  grantees  of 
the  purohaaer. 

Mark  Noble  died  in  1863,  intestate,  and  the  appellee  filed  her 
petition  claiming  dower  in  the  premises. 

It  is  not  questioned  that  the  deed  of  July  7, 1886,  was  snflScient 
to  release  the  right  of  dower  if  the  title  had  remained  in  Harris, 
but  it  is  insisted  that,  inasmuch  as  the  title  was  defeated  in  Harris 
by  reason  of  the  sale  on  the  Oardner  execution,  the  dower  is  not 
barred,  and  the  appellants,  not  connecting  themselres  with  or  claim- 
ing under  the  Harris  title,  cannot  set  up  the  release  of  dower  to 
him  to  defeat  the  defendant  in  this  proceeding. 

It  will  be  observed  that  Harris  obtained  a  perfect  title  to  the  laad, 
flree  from  all  incumbrances.  The  title  thus  acquired  remained  in 
him  for  the  period  of  about  cue  year,  and  was  only  defeated  by  the 
laches  of  Harris,  in  not  complying  with  the  registry  laws  of  this 
State,  and  by  no  fault  or  neglect  of  the  grantor.  Noble. 

We  fully  recognize  the  doctrine,  that  when  the  deed  from  the 
husband  and  wife  becomes  inoperative  as  to  the  husoand's  estate, 
because  made  in  fraud  of  the  rights  of  creditors,  or  from  any  pre- 
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fioiiB  lien  or  inearnhnmoe,  or  iriiere  the  pnrohaae-iiioiiey  is  noovered 
ktudk  for  a  defect  of  title  in  the  hnaband,  or  by  reason  of  any  wrong- 
Ital  act  on  the  part  of  the  hnsband,  the  dower  is  not  barred  by  the 
deed.  ^fetiiT.  Airrwon,  11 I1L384;  Apiimr^y.^oM^lS  id.  483; 
ihve  ▼.  CMher,  28  id.  684 ;  atribUng  t.  J2ots,  16  id.  122. 

This  case  does  not  fall  within  the  mle  announced  in  any  of  the 
fanmer  decisions  of  this  oonrt  We  have  been  referred  to  no  esse 
that  holds  that  where  the  hnsband  and  wife  conyeyedl  a  perfiBot  and 
indefeasible  title,  and  where  the  title  was  subsequently  lost  solely 
by  the  fault  and  neglect  of  the  grantee,  the  dower  would  be  restored. 
It  is  diflBcuIt  to  comprehend  upon  what  principle  such  a  doctrine 
eouM  be  maintained. 

The  doctrine  of  the  cases  cited  abore  rests  upon  sound  reason. 
In  case  the  title  does  not  pass  by  the  deed  of  the  husband  snd  wife» 
the  dower  will  not,  and  hence  the  grantee  takes  nothing. 

It  is  a  familiar  principle,  that  a  widow  cannot  ruleaae  her  right 
of  dower  to  a  stranger  to  the  title,  but  in  this  instance  the  release 
was  to  the  owner  of  the  fee,  and  for  that  reason  it  was  effectual 
Harris  was  in  no  sense  a  stranger.  By  the  deed  from  the  demandant 
and  her  husband,  he  became  vested  with  an  absolute  and  indefeasible 
estate  in  the  land.  The  title  never  failed.  It  was  lost  simply  by 
the  laches  of  the  grantee. 

There  are  many  ways  in  which  Harris,  by  mere  neglect,  could 
have  allowed  the  title  to  pass  from  him.  G^he  land' being  vacant 
and  unoccupied,  he  might  have  suffered  a  party  to  make  an  entry 
and  hold  possession  for  twenty  years,  until  the  right  of  possession 
had  matured  into  an  absolute  title  as  against  him.  Had  the  title 
been  lost  in  this  way,  it  would  hardly  be  insisted  that  the  demand- 
ant in  this  case  would  be  entitled  to  dower  in  the  premises,  simply 
by  reason  of  the  failure  of  Harris  to  assert  his  rights  within  the 
period  fixed  by  the  statute  of  limitations. 

It  is  insisted,  that  Harris  was  not  seized  of  the  land  as  against 
the  creditors  of  Noble,  for  the  reason  that  the  deed  was  not  recorded 
in  apt  time.  That  was  no  concern  of  the  grantor,  it  was  not  in  his 
power  to  compel  the  grantee  to  place  his  deed  on  record.  It  does 
not  appear  that  there  were  any  creditors  of  Noble  at  the  date  of  the 
conveyance.  If  the  grantee  chose  to  withhold  his  deed  from  record, 
the  grantor  could  not  prevent  it  But  it  is  not  true  that  Harris  was 
not  seized  of  the  land  as  against  the  creditors  of  Noble.  He  was  in  fact 
•sized  of  an  absolute  title  as  against  all  the  world,  and  held  it  for 
Vol.  XI.  —  2 
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Ike  period  of  one  jevt  end  might  have  oontiniied  to  hold  it  fomWt 
ezoept  for  his  own  laeh$$  in  not  oompljing  with  the  ngiitiy  kwi 
of  the  State. 

We  ere  of  opimon^  theiefoie^  that  the  deed  to  Hanie  was  efleot- 
nal  to  pass  the  right  of  dower,  and  the  title  never  having  failed  or 
been  defeated  by  reason  of  any  prior  lien  or  inenmbrance,  or  any 
aet  on  the  part  of  the  grantor,  the  right  of  dower  is  forever  barred. 

For  the  reasons  indicated,  the  deoree  of  the  saperior  court  is 
rarersed,  and  the  cause  remanded. 

l/6Cfd$  f10MrSM» 

Jvslioes  Walkbb  and  MoAlubtib  dissented. 


SPAinei  appellant,  v.  Babbsit  ei  mL 

(SlDLSBa) 

Dmm§  ^f  pnpm^'^wkmi  will  mooid  eanttatt.    AeU0»  ftr  wuMokmdif  trnhi^ 

Goods  nqulring  spoclal  care,  and  of  a  perlahable  nature,  were  wrongfnllj 
taken  and  kept  from  the  owner  thoTeof  hj  meana  of  a  writ  of  attaehment 
fraudolentlj  obtained,  and  were  rapidlj  going  to  deatmetion,  and  the  party 
In  poweerion  ref oaed  to  Bonender  tiie  goods  on  payment  of  the  earn  aetnaUy 
due,  demanding  more  than  twice  that  amount,  and,  in  addition  thereto,  a 
release  from  all  damages  for  his  wrongful  acts,  and  the  defendant  in  the 
attachment,  to  obtain  possession  of  his  property,  paid  the  sum  demanded 
and  executed  the  release.  In  an  action  on  the  case  for  wrongfully  suing  out 
the  attachment,  hM  (1),  that  the  release  could  be  sToided  on  the  ground  of 
duress;  (2),  that  the  party  injured  was  not  restricted  to  an  action  on  ibm 
attachment  bond,  but  could  maintain  the  action  on  the  case ;  (8),  that  tlia 
declaration  need  not  allege  "  want  of  probable  cause  "  in  terms,  but  that  It 
would  suffice  if  such  want  was  substantially  alleged. 

AciiON  on  the  case.    The  opinion  states  the  fiusta 

Sleeper  dt  Whilon^  for  appellant 

Henry  S.  Monroe^  for  appellees. 

Thobvtov,  J.  The  question  presented  in  this  case,  as  to  the 
sniBdenoy  of  the  declaration^  will  be  considered  as  on  a  motioa 
in  arrest  of  judgment 
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Spidda  ▼.  Bamtt. 

The  demnrrer  was  prqperly  soBtained  to  the  aeoond  oonnt  It  18 
nothing  more  than  a  oountin  slander,  baaed  upon  an  alleged  libellona 
affidavit .  filed  in  a  legal  proceeding.  Whatever  is  said  or  written  in 
aach  prooe^^ing,  pertinent  and  material  to  the  matter  in  controversy, 
IS  privilqped,  and  no  action  can  be  maintained  upon  it.  1  HilL  Torts, 
344 ;   Wamsr  v.  PainBy  2  Sand£  195 ;  Oarr  v.  SOdeny  4  Ck>mst  91. 

The  first  count  all^gea  that  the  plaintiff  was  a  dealer  in  oysters,  and 
doing  a  laige  and  lucrative  business,  and  was  indebted  to  appellees 
finr  transportation,  etc,  in  the  sum  of  $1,000,  which  he  was  able  and 
willing  to  pay,  and  that  they  maliciously,  intending  to  injure  him 
and  deprive  him  of  his  business,  procured  Barrett,  one  of  appellees, 
to  make  an  affidavit,  and  that  he  did  make  an  affidavit  that  plaintiff 
was  indebted  to  the  express  company  in  the  sum  of  $2,996.30,  (or 
transportation,  etc,  and  that  he  had  fraudulently  conveyed  and 
assigned  his  property,  and.was  about  fraudulently  to  conceal,  assign, 
or  otherwise  dispose  of  his  property,  so  as  to  hinder  and  delay  bis 
creditors ;  and  that  appellees  then  filed  said  affidavit  with  the  clerk 
of  the  dronit  court  of  Cook  county,  and  obtained  a  writ  of  attach- 
ment, and  procured  the  levy  thereof  upon  $5,000  worth  of  oysters, 
and  deprived  the  plaintiff  of  possession,  and  neglected  to  take  care 
of  them ;  by  reason  whereof  they  became  of  no  value. 

The  declaration  farther  alleges  that  it  was  not  true  that  the  plain- 
tifl  had  firandulently  conveyed  or  assigned,  or  intended  to  couceal 
and  assign,  his  property,  so  as  to  hinder  and  delay  his  creditors ;  that 
he  was  not  indebted  in  the  amount  mentioned  in  the  affidavit,  and 
that  the  same  was  false  and  fraudulent,  and  well  known  to  be 
so  by  appellees ;  and  that  they  wickedly  and  maliciously,  intending 
to  injure  and  extort  a  large  sum  of  money  from  him  —  nearly  $2,000 
more  than  was  due  upon  a  £ur  accounting — refused  to  permit  the 
oysters  to  be  delivered  to  him,  except  on  the  payment  of  the  sum  in 
the  affidavit  mentioned ;  and  that  he,  under  protest,  and  to  save  his 
property  firom  utter  ruin,  paid  the  same,  not  knowing  that  the 
oysters  had  sustained  serious  injury,  by  reason  of  the  caielessnesa 
4rf  appellees. 

To  this  county  the  general  issue  and  a  special  plea  of  release  were 
filed. 

To  the  special  plea  the  plaintiff  replied  nan  estfactumy  and  that 
the  release  was  obtained  by  duress  of  property.  A  demurrer  was 
interposed  to  the  special  replication,  which  was  sustained,  and  the 
plaintiff  abided. 
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Th7B6  questioiis  an  niaed  by  the  leooid,  and  in  the  aigimieiit: 
Kut,  is  the  special  replioatioii  a  good  defense?  Second,  is  not  the 
pfadntilf  vestricted  to  his  remedy  on  the  attachment  bond  P  Thirds 
is  the  count  bad,  on  motion  in  arrest,  for  omitting  to  arer  the  temu- 
natio::!  of  the  snit»  and  the  want  of  probable  oaose  ? 

Upon  the  first  question  the  authorities  differ.  All  promises  made 
and  contracts  entered  into,  where  there  is  duress  of  the  person,  may 
be  ayoided.  The  reason  is  that  the  person  is  induced  to  do  the  act 
by  restraint  of  his  liberty,  or  menace  of  bodily  harm.  But  it  has 
been  held  that  an  agreement,  under  duress  of  goods,  is  not  Toid,  and 
that  the  person  thus  circumstanced  must  exert  himself  and  resiat 
the  compulsory  influence,  when  his  property  is  in  danger.  We  can- 
not  appreciate  the  difference.  Liberty  and  life  are  justly  dear  to  all 
men,  and  so  is  the  exdusiye  right  to  possess,  dispose  of,  and  protect 
from  destruction,  our  property.  We  cannot  forget  the  fact  that  the 
desire  for  property  is  a  strong  and  predominant  characteristic  of 
man,  in  organi2ed  society.  An  act  done,  prompted  by  this  desire  to 
preserve,  and  impelled  by  fear  of  the  destruction  of  goods,  is  not 
Toluntary.  It  is  an  act  of  compulsion.  In  Fashay  t.  F^gHgon^  5 
Hill,  158,  Bronson,  J.,  said:  ''I  entertain  no  doubt  that  a  contract 
procured  by  threats,  or  the  destruction  of  property,  may  be  avoided 
on  the  ground  of  duress.  It  wants  the  volantary  assent  of  the  party 
to  be  bound  by  it  Why  should  the  wrong-doer  derive  advantage 
from  his  tortious  act  ?  " 

Consent  is  the  essence  of  all  contracts.  Without  it  there  may  be 
the  shadow,  but  not  the  substance.  Money  paid,  as  the  only  meana 
to  recover  the  possession  of  property  to  which  the  party  is  entitled  ; 
or,  money  paid  to  obtain  possession  of  goods,  where  wrongfully 
taken,  may  be  recovered  back.  Steph.  Nisi  Prius,  1358 ;  Chase  v. 
Dwinalf  7  Greenl.  134 ;  Oaies  v.  Hudson^  6  Exch.  346 ;  Nelson  r. 
Suddarth.  1  Hen.  &  Munf.  350.  If  money  coald  be  recovered  back, 
under  the  circumstances,  why  is  not  the  release  yoid  ?  It  was  not 
obtained  with  the  consent  intended  by  the  law.  Property,  which 
required  especial  care,  had  been,  by  fraud,  peijury  and  extortion, 
wrongfully  taken ;  was  of  a  perishable  natare,  and  rapidly  going  to 
destruction.  The  party  having  possession  refused  to  surrender  on 
payment  of  the  actual  indebtedness,  but  demands  more  than  double 
the  sum  due,  and  in  addition  thereto  a  release  for  all  damages  for 
the  wrongful  acts — for  the  malicious  violation  of  right  and  law. 
It  would  be  a  scandal  to  a  court  of  justice  if  a  release  given  under 
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cinnunfltaaces  could  not  be  avoided.  We  think  the  special 
replictition  a  good  answer  to  tlie  plea,  and  that  the  demnrrer  should 
haye  been  overroled.  Nelson  t.  Suddarth^  1  Hon.  &  Mnnl  d50 ; 
8a9portu8  y.  JetmingSf  1  Bay  (S.  C.)  470 ;  Colluis  y.  Westberry,  8 
id.  211 ;  Bane  y.  DetrUk,  52  IlL  19. 

We  entertain  no  doubt  that  an  action  on  the  case  lies  for  niali- 
ctonsly  suing  out  an  attachment  and  seizing  the  goods  of  the  debtor, 
eren  though  there  was  at  the  time  some  indebtedness  ;  when  the 
iodebtedness  claimed  exceeded  the  actual  amount,  $2,000,  the  leyy 
VB8  grossly  ezcessiye,  and  the  object  was  extortion  and  oppression, 
attempted  to  be  sustained  by  fraud  and  perjury.    The  party  injured 
ia  not  reftricted  to  a  suit  on  the  bond«    In  many  cases  the  amount 
of  the  bond  would  not  be  sufficient  to  compensate  for  the  wrong — 
the  loes  of  property,  the  destruction  of  business  and  depriyation  of 
profita*-and  the  iiqury  to  feelings  and  reputation.    In  case  exem- 
jiiaxj  and  yindictiye  damages  were  giyen,  the  bond  would  be  no 
Moority.    It  is  claimed  that  the  attachment  bond  is  similar  to  an 
iigiinotion  bond,  and  that  the  case  of  Oarton  y.  Bravm,  27  IlL  48d, 
la  in  point.    The  court  did  decide,  in  that  case,  that  an  action 
eonld  not  be  maintained  for  maliciously  suing  out  a  writ  of  injunc- 
tion, because  the  injunction  bond  was  intended  to  indemnify  the 
party  for  all  damages,  in  case  the  injunction  is  dissolyed.    This 
ODort  has  restricted  the  damages,  in  such  case,  to  the  judgment 
enjoined,  and  costs,  and  such  damages  as  may  be  awarded  by  the 
court,  upon  the  dissolution  of  the  injunction.    Roberts  y.  FWm^  36 
DL  271.    This,  too,  is  the  language  of  the  statute.    The  condition 
in  the  attachment  bond  is  entirely  different    It  proyides  for  the 
payment  of  such  damages  as  shall  be  awarded,  ^*  in  any  suit  or  suits 
which  may  hereafter  be  brought  for  wrongfully  suing   out   the 
attachment."    This  eyidently  contemplates  suits,  in  addition  to  a 
suit  on  the  bond,  for  on  that  there  could  be  but  one  suit    In  the 
ease  in  27  IlL,  supra,  the  court  assigned,  as  one  reason  for  its 
opinion,  that  only  one  authority  could  be  found  in  the  books  to 
sustain  such  a  suit  for  suing  out  a  writ  of  injunction.    For  the 
action  in  this  case  there  are  numerous  authorities:  Savage  y. 
Brewery  16  Pick.  456 ;  Bump  y.  Betts,  19  Wend.  421 ;  Donnel  y. 
Jonesy  13  Ala.  490 ;  &  0.,  17  id.  689  ;  Lindsay  y.  Lamed,  17  Masa 
190 ;   Whipple  y.  FuUer,  11  Conn.  582 ;  T&mlinson  A  Sperry  y. 
Warner,  9  Ohio,  103 ;  Weaver  y.  Page,  6  Cal.  681. 
We  baye  decided  that  the  attachment  suit  was  not  terminated  by 
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eonaent,  snd  that  the  release  was  obtained  by  dnreBS  of  property. 
The  averment  in  the  declaration  is,  that  the  money  daimed  in  the 
writ  of  attachment  was  paid  to  sare  the  property  from  total  mm. 
The  payment  of  the  money  released  the  property  from  the  levy,  and 
ended  tiie  snit  This  is  equiralent  to  an  averment  of  a  termination 
of  the  proceedings  in  attachment  The  omission  of  such  averment 
is,  however,  cnred  by  verdict.  1  Chit.  Plead.  679;  3  Steph.  Nisi 
PrinSy  2279 ;  Skinner  v.  Chintan,  1  Sannd.  228 ;  Young  v.  Gregoriey 
8  Gall,  891 ;  Wine  v.  Ware,  1  Siderfin,  15. 

The  current  of  authorities  in  the  American  courts  is,  that  the 
averment  of  the  want  of  probable  cause  is  the  gist  of  this  action* 
We  do  not,  however,  hold  that  the  words,  **  without  any  reasonable 
or  probable  cause,''  are  indispensable.  Language  may  be  used  hav- 
mg  the  same  meaning ;  and  if  this  necessary  averment  of  the  want 
of  probable  cause  is  included  in  the  sense  of  the  declaration,  it 
should  be  held  sufficient  The  averments  in  the  declaration  in  thia 
case  are,  substantially,  that  appellees  wickedly  and  maliciously, 
intending  to  injure  and  ruin  appellant  and  extort  money  from  himi^ 
procured  the  making  of  an  affidavit  and  the  issuance  of  a  writ 
of  attachment ;  and  that  they  knew  that  the  statements  in  the  affi- 
davit were  false.  If  these  averments  be  true,  there  could  not  have 
been  any  probable  cause  for  the  proceeding  in  attachment  and  the 
seizure  of  the  property  of  appellant  If  willful  perjury  was  com- 
mitted— and  this  is  chai^ged — then  there  was  no  cause  whatever 
for  the  prosecution.  The  averments  in  the  declaration  negative  the 
existence  of  probable  cause,  and  are  equivalent  to  the  positive  asser- 
tion of  a  want  of  probable  cause.  iSavage  v.  Brewer,  16  Pick.  456 ;, 
Maddux  v.  McOinnis,  7  Monr.  370 ;   Young  v.  Oregarie,  8  Gall,  886. 

The  averments  in  the  declaration,  and  proofii  offered,  if  they  can 
be  made,  show  a  most  iniquitous  abuse  of  legal  process  to  extort 
money ;  and  courts  of  justice  had  better  be  abolished  if  they  caa 
afford  no  redress  for  such  oppression.  The  court,  therefore,  erred 
in  the  rejection  of  the  evidence  offered.  For  the  errors  indicated^ 
the  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  revereed. 
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Chapix,  appellant,  t.  Dakb. 

(WDLiBfib) 

iXUgol  €on»raU^gamblin(f^wksn  emUraeU  for  ifombtkig  eomMwratUm  mrid. 

A  ftfttQle  provided  that  all  pramlaeay  notes,  billa,  oontraeta,  etc.,  made  apon 
aiij  gambling  oonoideratioii  ahonld  be  void ;  that  a  ooort  of  eqnltj  might  set 
•aide  any  aaeh  promiaea,  eto.,  and  that  no  aasignment  of  anj  bill,  note,  agree- 
ment or  other  aeeorlty,  aa  aforeaald,  ahonld.  In  anj  manner,  aflbct  the  reme- 
dlea  of  anj  person  interested  therein.  The  plaintiff  indorwd  oertiJn  diafis 
pajaUe  to  hie  order,  staked  them  at  faro  and  lost  Tlie  drafta  were  snbse- 
q^wntlj  timnslerxed  In  the  naval  oonrse  of  bosineni,  and  without  notice,  and 
lor  a  valuable  consideration,  to  the  defendant.  In  a  snit  to  cancel  the 
tndotseBients,  and  to  haTe  the  drafts  deliTered  to  the  plaintiff,  kM,  that  the 
Indorsements  were  void;  that  the  defendant  acquired  no  title  to  the  drafts 
tlmft  the  plafaitiff  was  entitled  to  Uw  remedy  sought. 


This  was  a  smt  in  ohaooery  by  Dake  agamst  Donaldson^  the 
Fiffh  National  Bank  of  Ohicago,  and  Ohapiti  ft  Ooie^  to  hare  two 
drafts  delirered  to  him,  and  the  indorsement  thereof  oanoeled* 
The  Fifth  National  Bank  ffled  a  oross-bill,  alleging  its  readiness  to 
pay  the  drafts  to  the  lawftil  owner,  and  asking  that  the  other  parties 
be  ordered  to  interplead  and  settle  the  ownership. 

The  eonrt  fonnd  the  title  to  the  drafts  to  be  in  Dake^  and  ordered 
the  Fifth  National  Bank  to  pay  into  eonrt,  for  Dake,  the  amount 
of  the  drafts.  There  were  seyeral  directions  with  regard  to  the 
eosls  of  the  sereral  parties  whioh  need  not  be  stated.  Ohapin  & 
Ooie  appealed* 

OL  Mi  Bdrdjf,  for  appellant 
W.  T.  Burg$8$f  for  appellee. 

Shudow,  J.  This  was  a  bill  in  ohanoery,  filed  by  Moses  W 
Dake,  to  hare  two  certain  drafts  for  $1,000  each,  drawn  by  the 
Fifth  National  Bank  of  Ohicago  upon  the  Ninth  National  Bank 
of  New  York,  payable  to  the  order  of  said  Dake,  at  sight,  by  him 
mdorsed  and  in  the  hands  of  Ohapin  ft  Gtore,  delivered  to  said  Dake 
and  the  indorsements  canceled,  and  to  enjoin  the  payment  of  the 
to  Chapin  ft  Gore,  on  the  alleged  ground  that  the  drafts  were 
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lost  by  Dake  at  gaming^  and  sabBequently  came  into  the  hands  of 
Ohapin  &  Gore  as  indorsees. 

It  ^ypears  that  Dake  staked  one  of  said  drafts^  after  first  indors- 
ing it»  and  lost  it»  playing  fiuo,  and  that  it  was  deliTored  to  one 
Donaldson,  who  was  in  some  way  oonoemed  in  reoeiying  the  pro* 
oeeds  of  the  faro  bank. 

That  Dake  then  staked  the  other  draft,  lost  $500,  deliyered  the 
drafts  indorsed  by  him,  in  payment  of  his  loss,  and  leceiYed  from 
the  dealer  #500  in  cnrrency  in  change. 

The  first  section  of  the  gaming  act  declares,  that  aU  promise^ 
notee^  bills,  contracts  or  other  secnrities  made,  eta,  npon  any  gam* 
bhng  consideration,  shall  be  void  and  of  no  effect. 

The  second  section  enables  the  loser  to  recover,  by  action  at  law, 
firom  the  winner,  any  money  or  valnable  thing,  or  its  ralne,  lost  at 
play,  amounting  to  the  sum  of  #10. 

The  third  section  provides,  that  all  notes,  bills,  promises,  agree- 
ments, and  other  acts,  etc,  executed  contrary  to  the  provisions  ot 
the  act  may  be  set  aside  by  any  court  of  equity,  eta;  and  the  fourth 
section  provides  that  no  assignment  of  any  bill,  note,  agreement  or 
other  security,  eta,  as  aforesaid,  shall  in  any  manner  affect  the  defense 
of  th^  person  entering  into  or  executing  the  same^  or  the  remedies 
of  any  person  interested  therein. 

Under  the  broad  language  of  the  statute,  and  within  its  tnie 
meaning,  we  think  the  indorsement  of  these  drafts  was  void ;  that 
Ohapin  ft  Oore,  although  bona  fide  holders,  acquired  no  title  thereby 
in  the  drafts,  and  that  the  property  in  them  still  remains  in  Daka 

The  indorsement  of  the  drafts  was  a  contract  or  agreement 
between  the  parties  —  it  is  said,  that  a  transfer  by  indorgemeni  is 
equivalent  in  its  effect  to  the  drawing  of  a  bill;  the  indorsement 
was  clearly  void  as  between  the  parties  to  the  transaction,  and,  we 
thmk,  under  the  statute,  the  legal  consequence  must  be  the  same 
of  such  an  indorsement  in  fhe  hands  of  a  bona  fide  holder  —  that 
no  more  effect  is  to  be  given  to  it  than  to  a  forged  indorsement 
Such  a  construction  is  necessary  to  effectuate  the  intention  of  the 
statute,  and  prevent  its  being  avoided  by  making  uso  of  antecedent 
securities  and  transferring  them  to  innocent  parties. 

Under  the  English  statute  of  Queen  Anne,  substantially  like  ours, 
a  bill  of  exchange  or  promissory  note  given  for  a  gambling  debt 
is  held  void  in  the  hands  of  a  bona  fide  holder.  Ohitty  on  Bills,  111 
a,  ed.  of  1886.    And  it  is  so  in  those  cases  in  which  the  legislature 
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hiB  declared  that  the  illBgalittf  of  the  contract  or  condderatioii  shall 
make  the  securiiy,  whether  bill  or  note,  void.    Id.  115. 

This  act  of  indorsement  was  contrary  to  the  provisions  of  the 
itatate^  and  the  third  section  provides  that  acts  contrary  to  the 
proTisions  of  the  statute  may  be  vacated  by  a  court  of  equity ;  and, 
under  section  fonr,  no  assignment  of  any  bill,  note,  agreement,  etOiy 
shall  in  any  manner  a£Eect  the  defense  of  the  person  executing  the 
same,  or  the  remedies  of  any  person  interested  therein. 

The  appellee's  loss  was  only  $1,500;  he  has  now  in  his  hands 
$500,  which  he  received  by  way  of  change,  in  paying  a  loss  of 
$500  with  a  $1,000  draft.  He  cannot  hold  that  $500,  and  recover 
die  two  drafts  in  full  He  would  thereby  reap  a  profit  of  $500  out 
of  this  gaming  transaction ;  this  he  should  cot  be  suffered  to  do,  by 
the  aid  of  a  court  of  equity.  To  entitle  himself  to  the  relief  he 
claims,  he  must  do  equity  by  refdnding  to  Ohapin  &  Ooie  this 
$500. 

On  the  cross-bill  of  the  Fifth  National  Bank,  it  should  not  have 
been  allowed  $100  Solicitor's  fees,  but  only  its  costs.  It  should  have 
paid  an  additional  $100  into  court 

There  should  not  have  been  any  allowanoe  to  the  appellee  of 
interest  on  the  drafts. 

All  the  statute  enables  him  to  recover  is  the  money  or  things 
lost,  with  costs. 

The  costs  of  the  original  suit,  but  not  of  the  cross-bill,  would 
have  been  properly  adjudged  against  Donaldson. 

The  decree  of  the  court  below  must  be  reversed,  and  the  osnss 
remanded  for  ftiriher  proceedings  consistent  with  this  opinion. 

JUvUiWo  rVWrSSII* 

Lawbbvob,  Oh.  J.,  SooR  and  MoAlustsb,  JJ.:  We  oanaol 
eoncur  with  the  migority  of  the  oourt  in  holding  that  an  innooent 
indorsee  of  the  drafts  in  question,  who  has  taken  them  in  due  oonrst 
of  trade  and  upon  a  valuable  oonsideration,  should  be  required  ta 
surrender  them. 

Vol.  XL— « 
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EoxjBUf  iqppeUanty  y.  Thx  JBnsA  Lifb  Iksueaxob  Coxputt. 

(tfOLIUL) 

Th«  fMMiml  agvnt  of  &&  ininmnce  oomiMiiyy  appointed  m  looftl  efsiii, 
took  from  him  s  bond  In  the  name  of  the  oompanj,  with  ametlea,  eondlUoned 
that  the  local  agent  ahonld  paj  oTor  all  numeja  leoelTed  hj  him.  The  local 
agent  having  made  def^nlt  In  pa/ing  otot  certain  moneja  received  for  pre- 
minms,  the  general  agent  paid  the  same  In  accordance  with  his  contract  wUk 
the  companj.  In  an  action  npon  the  bond,  in  the  name  of  the  company,  for 
the  nae  of  the  general  agent,  Add,  (1)  that  the  payment  by  the  general 
agent  did  not  diachaige  the  bond  so  aa  to  prerent  anbrogatlon ;  (2)  ihnt 
notice  to  the  snretiea  of  defecation  of  the  principal  waa  not  neoeaaary 
In  order  to  charge  the  aareUea. 

Acnov  on  a  bond.    The  opinion  atatet  the  cafe. 
Wibon  A  VaUeifs.  for  appellant. 
BraekeUf  WaiU  A  Driscott,  for  appellee. 

TRORKTOVy  J.  Wallia,  aa  prinoipal,  and  appellant,  aa  his  Burety, 
execnted  the  bond  sued  on,  with  the  condition  annexed,  that  Wallis» 
aa  a  looal  agent  of  the  company,  would  pay  oyer  all  moneys  leceiyed 
by  him,  leas  his  commissiona 

Raymond,  for  whose  benefit  the  suit  was  bronght,  was  the  genera) 
agent  of  the  insurance  company,  and,  by  his  contract,  was  bound  to 
pay  oyer  all  moneys  receiyed  in  the  general  management  of  the 
affairs  of  the  company;  and  had  paid,  before  suit,  the  amount  of 
the  defalcation  of  Wallis,  who  was  bound  to  make  monthly  returns ; 
and  when  he  failed  to  pay  the  money,  he  gaye  to  Raymond  promis- 
sory notes  to  be  paid  within  a  few  days.  These  notes  had  not  been 
surrendered  at  the  time  of  the  trial. 

Three  questions  arises : 

First  Was  the  settlement  of  the  delinquencies  of  tho  local  agent, 
by  the  general  agent,  a  payment  and  discharge  of  the  bond,  so  as  to 
preyent  subrogation? 

Second.  Is  the  security  released  because  no  notice  was  giyen  so 
him  of  the  defalcation  of  the  principal  ? 


bEPTEMBEK  TEKM,  1870.  19 

HoQgh  ▼.  The  MUim  Life  Ineoranoe  Jo. 

l%ird.  Should  fhe  notes  haye  been  surrendered  before  jadg^ 
ment? 

Baymond  was  not  co-sarety,  and  it  cannot  properly  be  assnmed 
that  he  paid  the  defalcation  as  such.  Suretyship  is  an  accessory 
igreementy  by  which  one  person  binds  himself  for  another  already 
bound.  Whereas  the  liability  of  the  general  agent  was  distinct 
from,  and  anterior  to  the  liability  of  the  obligors  to  the  bond. 

The  principal  of  subrogation  has  special  application  to  the  facts 
of  this  case. 

The  rule  is,  that  if  the  person  who  pays  the  debt  is  compelled  to 
pay  for  the  protection  of  his  own  interests  and  rights,  then  the  sub- 
stitution should  be  made.  A.  mere  stranger  or  volunteer  cannot  thus 
be  subrogated  to  the  creditor's  rights. 

By  the  terms  of  the  agency,  the  principal  agent  was  responsible 
for  all  premiums.  This  liability  arose,  not  only  by  contract  but 
from  his  relation  to  the  company  and  to  the  local  agents,  and  his 
right  to  appoint  them.  His  reputation  was  inyolTod,  and  his 
position  could  alone  be  maintained  by  the  regular  monthly  payment 
of  all  sums  received  by  the  local  agents.  He  was  compelled  to  pay, 
not  only  by  agreement  prior  to  the  date  of  the  bond,  but  for  the 
protection  of  his  own  rights. 

The  obligation,  then,  of  the  general  agent  to  the  company,  was 
wholly  independent  of  the  obligation  of  the  local  agents.  In  the 
payment  of  the  defalcations  of  the  local  agent,  the  general  agent 
only  discharged  his  own  liability.  He  only  complied  with  his  own 
agreement,  for  the  purpose  of  maintaining  his  position. 

He  had  the  general  management  of  the  aflCairs  of  the  company ; 
upon  him  rested  the  entire  responsibility;  to  him  alone  did  the 
company  look  for  the  payment  of  premiums,  and  the  local  agent 
was  his  appointee.  He,  therefore,  acted  under  compulsion,  in  the 
payment  of  the  premiums. 

Such  payment  was  the  mere  performance  of  a  duty,  the  fulfillment 
of  an  agreement  on  the  part  of  the  general  agent,  and  should  not  be 
regarded  as  an  absolute  payment  of  the  bond.  There  was  nothing 
voluntary  about  it,  and  we  cannot  presume  that  it  was  intended  by 
the  one  party,  or  accepted  by  the  other,  as  a  satisfaction  of  the 
bond. 

We  think  the  payment  should  only  be  considered  as  a  discharge 
of  the  general  agent,  and  not  a  discharge  of  the  bond.  Such,  evi- 
dently, was  the  intention.    The  contrary  construction  would  malte 
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the  act  of  the  party  operate  directly  opposite  to  tbe  intention  of  the 
general  agent,  and  to  justice.  The  acceptance  too,  was  not  in  satis- 
faction of  the  bond.  This  never  could  hare  entered  into  the  minds 
of  tbe  parties.  Looking  at  all  the  facts,  the  duty  and  contract  of 
the  principal  agent  to  make  regular  monthly  settlements,  the  fiaot 
that  no  allusion  was  made  to  the  defalcation,  and  the  strong  prob* 
ability  that  nothing  was  ever  known  by  the  company  of  the  bond  of 
the  local  agent,  we  must  presume  the  payment  of  the  premiums  as 
intended  and  accepted  entirely  for  the  lelief  of  the  general  agents 
and  not  a  release  of  the  liability  of  the  local  agent 

The  second  objection,  that  notice  was  not  given  to  the  surety, 
cannot  be  maintained. 

So  far  as  the  rights  and  remedies  of  the  insurance  company  are 
concerned,  appellants  and  Wallis  are  both  principals.  Hough  was 
primarily  liable  for  any  defalcation,  and  the  company  was  not  com* 
pelled  to  sue  Wallis,  before  resorting  to  its  remedy  against  the  surety. 
When  two  persons  execute  a  bond,  one  as  principal  and  tiie  other  as 
surety,  one  is  equally  bound  to  the  obligee  as  the  other. 

In  the  cases  to  which  reference  has  been  made,  there  was  a  different 
relation  between  the  parties.  In  White  v.  Walker^  31  IlL  422,  the  ques- 
tion arose,  as  to  the  necessity  of  notice  to  a  guarantor  before  the 
commencement  of  suit  against  him.  The  liability  was  secondary, 
dependent  on  the  default  of  the  lessee.  Under  such  circumstanoes^ 
this  court  held,  that  it  was  but  reasonable  the  guarantor  should  ha?e 
notice  of  the  default  before  suit,  so  that  he  might  make  payment 

In  the  case  of  Babcock  r.  Bryant,  12  Pick.  138,  the  undertaking 
of  the  defendant  was  collateral  only.  The  relation  of  guarantor 
and  guarantee  existed,  and  the  court  held,  that  in  such  case  there 
must  be  reasonable  notice. 

In  this  case  the  surety  did  not  agree  to  do  something,  upon  tbe 
performance  of  some  act  of  his  principal.  The  undertaking  of  the 
surety  was  primary.  He  stipulated  for  no  notice,  but  agreed  to  do  a 
certain  thing,  in  a  certain  specific  event  This  event,  the  failure  of 
principal  to  pay  over  all  moneys  collected,  might  have  become  known 
to  him.  He  could  easily  have  obtained  the  requisite  information. 
Ordinary  inquiry  would  have  afforded  him  a  knowledge  of  the  con* 
duct  of  the  principal  The  default  did  not  lie  within  the  peculiar 
knowledge  of  the  opposite  party.  In  such  cases  no  notice  is  neces- 
sary before  suit  In  Orme  v.  Taungy  3  R  C.  L.  84,  the  plaintiff  sued 
apon  a  bond  executed  by  his  son  and  ten  securities,  for  £32,000, 
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pajable  by  installments  of  £1,000  half  yearly,  until  £9,000  should  be 
paid,  at  which  time  the  residue  was  to  be  paid.  Default  was  made 
in  the  payment  of  the  residue  of  the  principal  sum,  and  continued 
■o  until  the  prindpal  became  a  bankrupt  No  notice  had  been  given 
to  the  sureties  of  this  de£Etult 

OiBBS,  Oh.  J.,  in  deliyering  the  opinion  of  the  court,  said :  ^'A 
neglect  to  giTC  notice  to  the  surety,  that  the  debtor  had  made  default, 
does  not  discharge  him.''  See  also,  Taylor  y.  Bank  of  Kentucky^ 
%  J.  J.  Marsh.  564;  Pitisharg,  IM  Wayn$  A  Chicago  Railroad 
Oompany  y.  Shoffffer,  59  Penn.  St  850. 

It  was,  howeyer,  error  to  render  judgment  on  the  bond  without  a 
forrender  of  the  notes  of  Wallis.  It  is  true  that  Raymond  terms 
ihem  **  cash  tickets  '^  but  the  form  giyen  in  the  record  is  that  of  an 
ordinary  note  for  money. 

It  is  wrongs  in  every  view,  to  permit  a  creditor  to  retain  notea, 
and  also  have  judgment  for  the  same  indebtedness. 

So  far  as  appears  from  the  record,  these  notes  are  still  in  the  pos- 
aession  of  Raymond,  or  he  may  have  transferred  them  to  third 
parties,  and  the  debtor  may  be  compelled  to  pay  them. 

They  should  be  surrendered  on  the  trial,  or  proof  made  that  they 
had  been  given  up,  so  that  the  debtor  is  released  from  his  doubk 
liability. 

If  the  notes  had  been  received  in  actual  payment  of  the  defalca- 
tions, then  the  liability  upon  the  bond  is  discharged.  This  fiMst 
flhonld  be  inquired  of  by  the  jury. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgmmi  reversed. 


TEUsms  ov  FiBST  Eyakgelioal  Ohuboh,  appellants,  y.  Walsh 

(srm.sfls.) 

If^undian^retiraiiUnffinwuian  cflmrial  places. 

A  oovrt  of  disnoeiy  hss  jaiisdictlon  to  grant  an  Injanetion  to  restndn  towa 
from  wrangfiillj  lajing  out  a  highwaj  through  a  oemeteiy. 


Appsal  firom  the  superior  court  of  Ohicaga    The  opinion  states 
fbecase. 

/•  V  IsJtoyney  for  appellants. 
Omtdy  S  Chanihr,  for  appellees. 
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MoAllistsr,  J.  This  wm  a  bill  for  an  injanction  to  restrain 
appelleeSy  officers  of  the  town  of  Lake  View,  in  Oook  county,  from 
interfering  with  appellants'  possession  and  nse  of  oei'tain  cemetery 
grounds  therein  situate. 

On  the  20th  of  April,  A.  D.  1860,  appellants  obtained,  by  purchase 
and  doed,  of  and  from  one  Humphreys,  a  conveyance  to  them,  in 
fee,  of  the  north  half  of  the  north  half  of  the  east  half  of  the  north- 
west quarter  of  section  20,  town  40  north,  range  14  east  of  third 
principal  meridian,  excepting  six  acres  on  the  south-east  corner  of 
the  piece,  previously  sold,  making  fourteen  acres  conveyed.  Appel- 
lants took  possession,  and  soon  after  the  conveyance  inclosed  the 
ground  and  devoted  it  to  the  uses  of  a  cemetery,  and  have  ever  since 
continued  such  use  of  it  Afterwards  and  on  the  9th  of  October, 
A.  D.  1865,  they  also  purchased  and  obtained  the  conveyance  of  one 
Gilbert  Hubbard  and  wife,  of  a  parcel  of  land  constituting  ten  acres^ 
and  described  in  the  deed  as  ^'  All  of  block  Na  4,  of  Laflin,  Smith  ft 
Dyer's  subdivision  of  the  north-east  quarter  of  section  20,  town  40 
north,  range  14  east  of  third  principal  meridian,  with  the  appurte- 
nances," etc. 

The  plat  of  Laflin,  Smith  &  Dyer's  subdivision  of  the  north-east 
quarter  of  section  20,  was  introduced  in  evidence.  It  purports  to 
have  been  acknowledged  by  the  proprietors  on  the  24th,  and  recorded 
on  the  27th  November,  1855 ;  but  it  was  not,  nor  is  it  claimed  to 
have  been,  made  in  conformity  with  the  statute  as  to  the  mode  of 
laying  out  towns  and  making  additions  thereto.  No  statutory  effect 
can,  therefore^  be  accorded  to  the  plat 

It  appears  by  the  evidence,  that  block  4  lies  directly  east  of  the 
first  mentioned  parcel  purchased  of  Humphreys,  and  if  a  certain 
strip  along  the  west  line  of  block  4,  designated  on  the  plat  as  Oif- 
ford  street,  and  forty  feet  wide,  cannot  be  regarded  as  a  highway, 
then  it  adjoins  the  other  parcel  on  the  east 

Assuming  they  did  join,  appellants,  soon  after  their  purchase  of 
the  block,  united  both  pieces  into  one  by  inclosing  them  with  a  suit* 
able  fence,  and  dedicated  the  whole  ground  to  public  use  as  a  grave- 
yard. Grounds  thus  devoted  were  regarded  by  the  civil  law  as 
**  sacred,  religious  and  holy,"  and  belong  to  no  individual  Cooper's 
Justinian,  69.  And  the  civil  law  in  this  particular,  is  said  by  Bracton 
to  be  the  common  law,  and  it  would  be  strange  indeed  that  a  system, 
based  upon  so  accurate  a  theory  of  human  nature  as  the  common 
law  is,  should  fail  to  recognize  a  sentiment  so  deeply  seated  in  the 
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human  hewt^  and  so  oniTersal  in  the  human  race,  whether  dviliied 
oraayage. 

It  qppean  that  appellees,  as  commissioners  and  oyerseer  of  high- 
wajt  of  tiie  town,  claiming  the  strip  in  question  to  be  a  public 
hi^waj,  Walsh,  as  overseer,  and  accompanied  by  a  police  officer, 
by  the  direction  of  the  commissioners,  just  before  the  filing  of  this 
Un,  proceeded,  in  the  assertion  of  such  claim,  to  take  down,  by  forces 
tiie  fenoe  across  the  strip,  both  on  the  north  and  south  sides  of  the 
inclosnre,  to  effect  an  entrance  into  and  through  the  grounds,  while 
at  the  same  time  the  solemn  rites  of  burial  were  about  to  be  per* 
formed  within,  and  were  thereby  delayed  for  oyer  an  hour,  and  the 
clergyman  officiating  was  threatened  with  arrest  if  any  resistance 
was  made;  and  now,  without  any  disclaimer  of  the  right  asserted, 
appellees  insist,  that  even  if  the  right  were  ill-founded,  the  act  was 
but  a  simple  trespass,  for  which  there  is  an  adequate  remedy  at  law, 
and  chancery  has  no  jurisdiction. 

It  has  been  decided  by  the  supreme  court  of  the  United  States,  in 
a  similar  oase^  that  there  is  no  adequate  remedy  at  law  for  such  an 
invasion,  and  that  chancery  has  jurisdiction.  The  right  asserted  in 
that  case  went  to  the  whole  grounds;  here,  it  is  to  a  part  only,  but 
diat  does  not  affect  the  question.  It  is  upon  the  principle  that 
burying  places,  laid  out  and  consecrated  to  such  use,  become  public 
immunities,  or  common  privileges,  and  if  the  right  asserted  would, 
when  carried  into  effect,  disturb  the  enjoyment  of  those  immunities 
or  privileges,  and  the  right  itself  be  ill-founded,  then,  as  such  dis- 
turbance would  be  more  than  a  private  trespass — would  be  a  public 
nuisance  going  to  the  irreparable  injury  of  the  congregations  com- 
plaining— chancery  has  jurisdiction  to  restrain  its  commission,  and 
to  quiet  the  appellants  in  the  possession  and  use  of  their  cemetery. 
BeaUy  eioLr.  Kurtz  eial^%  Peters,  566, 584;  Smith  v. Bangs  et  a2, 
15  lU.  399. 

What,  we  may  ask,  would  be  the  measure  of  damages  at  law,  for 
the  wounded  sensibilities  of  the  living,  in  having  the  graves  of 
kindred  and  loved  ones  blotted  out  and  desecrated  by  common  high- 
way t»vel  ?  The  inadequacy  of  a  remedy  at  law  is  too  apparent  to 
admit  of  argument 

[The  remainder  of  the  opinion  is  devoted  to  a  consideration  of 
the  question,  whether  the  strip  in  question,  mentioned  in  the  fore- 
going part  of  the  opinion,  was  or  was  not  a  public  highway.  The 
court  held  it  was  not]  Decr$e  reversed. 
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Faulm,  plaintiff  in  error,  t.  Yxtm 

nree  pftnooBy  owning  s  m^ority  of  the  stock  of  s  oarpanMoa,  aatond 
AD  agreementy  as  between  themeelvee,  to  elect  the  offlcen  of  the  conpeoj 
and  to  manage  its  aflUrs  as  thej  or  a  majoritj  of  them  should  detenninsu 
ffdd,  that  the  agxeement  was  not  illegal  or  Toid  as  against  pablic  poli^. 

Wbit  ov  sbbob  to  the  oiioait  oonrt  of  Iroquoie  county.     The 
opinion  states  the 


Dmi  S  Blaek  and  Edward  H.  BraeheUt  for  plaintiff  in  error. 
'.  BushnM  and  /•  O.  C^mphn,  for  defendant  in  error. 


THonirroKy  J.  The  Ohioago  Oarbon  and  Goal  Oompany,  a  oom. 
poration  organized  under  a  special  law,  issued  certain  shares  of  stociu 
A  majority  of  the  shares  were  purchased  by  plaintiff  in  error.  The 
company  owned  a  large  amount  of  lands,  valuable  for  coal,  and  had 
leased  them  to  one  Kirkland  until  May  1, 1866,  with  the  privilege 
of  a  renewal  for  three  years,  in  consideration  of  fifteen  cents  per 
ton  for  each  ton  of  coal  mined,  until  the  opening  of  oertain  new 
mines  by  the  company.  After  that  he  was  to  pay  $5,000  per  year  as 
rent  for  the  demised  premises.  Kirkland  assi^ed  this  lease  to 
Faulds,  Yates  and  Bunn,  and  this  transfer  was  approyed  and  con- 
sented to  by  the  company,  by  a  resolution  entered  upon  its  minntes, 
on  the  81st  of  January,  1866.  They  assumed,  by  an  indorsement 
on  the  lease,  all  the  responsibility  and  liability  which  Kirkland  was 
subject  to  by  virtue  thereof. 

On  the  1st  of  February,  1866,  Faulds,  Yates  and  Bunn  executed 
articles  of  copartnership,  in  which  the  stock  owned  by  Faulds  was 
valued  at  $60,000,  and  Yates  and  Bunn  agreed  to  purchase  two- 
thirds  of  it  for  $40,000,  and  Faulds  was  to  superintend  the  mining 
operations,  and  Yates  and  Bunn  to  ftamish  two  capable  men  to  sell 
ooal,  and  generally  manage  the  financial  aflbirs  of  the  concern ;  and 
iti  was  expressly  understood  that  each  party  was  to  be  equally  inter* 
sated  in  the  basiness.    These  parties  embarked  their  money,  in  equal 
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proportioiiB,  in  the  parohaae  of  this  lease,  for  the  purpose  of  prose- 
eating  nuning  operations,  and  the  development  of  the  mineral 
reeouroes  of  the  Ghioago  and  Carbon  Goal  Company.  The  written 
agreement  constituted  essentially  a  partnership.  It  was  a  voluntary 
oontract,  between  persons,  to  place  their  money  in  a  lawful  business, 
and  to  share  the  profits  and  loss  in  equal  proportions. 

The  shares  of  stock  purchased  by  defendant  in  error  were  paid 
for,  and  after  the  formation  of  the  partnership  the  mining  opera- 
tions commenced,  and  continued  until  December,  1866.  During 
this  thne  the  defendant  in  error  furnished  to  Faulds  over  tl9,000, 
which  were  used  by  him  in  carrying  on  the  business.  This  amount 
was  expended  by  him,  and  yet  no  profits  were  realized  by  Yates  and 
Bonn ;  and  Faulds  &iled  to  pay  his  share,  or  indeed  any  part»  of 
tiie  expenditures. 

Aft^r  the  formation  of  the  partnership,  Faulds  purchased  the 
^Sanger  tract '^  of  land,  as  it  is  known  in  the  record,  for  $8,000, 
but  represented  to  Yates  and  Bunn  that  he  had  paid  for  the  same 
t9,000;  that  this  tract  was  essential  to  their  successful  operations ; 
and  induced  them  to  purchase  two-thirds  of  the  tract  at  $6,000, 
which  they  paid,  but  received  no  deed  to  the  land.  The  agreement 
was,  that  a  deed  should  be  made. 

In  December,  1866,  Faulds  abandoned  the  work,  and  whoUy 
foiled  to  perform  his  part  of  the  agreement^  and  soon  after  Yates 
and  Bunn  commenced  their  suit  in  chancery  for  a  dissolution  of 
the  partnership,  and  an  account  and  the  conveyance  to  each  of  them 
of  the  undivided  one-third  of  the  **  Sanger  land." 

The  bill  charges  fraud  and  misrepresentation  in  regard  to  the 
sale  of  the  shares  of  stock.  The  misrepresentation  is  fully  proved, 
but  was  prior  to  the  formation  of  the  partnership.  The  represen- 
tations, in  regard  to  the  value  and  cost  of  the  stock,  were  proved  to 
be  untrue;  but  they  were  made,  as  recited  in  the  written  contract 
between  the  parties,  before  its  execution. 

It  may  be  fairly  deduced,  from  the  evidence,  that  the  ^  Sanger 
tract"  was  purchased  by  Faulds  with  the  design  that  it  should  con- 
Btituf<e  a  part  of  the  partnership  property. 

The  court  below  decreed  that  the  plaintiff  in  error  convey  to  each 
of  the  defendant  in  error  the  one  undivided  third  of  the  ^  Sangei 
tract,"  and  pay  to  them  $666.67,  the  excess  paid  by  them  for  the 
Sanger  land,  and  the  one-third  part  of  $19,259.16,  the  amount  ad- 
nu!ced  by  defendant  in  error  in  the  mining  operations. 
Vol.  XI.— 4 
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A  wfenal  of  this  decree  is  asked  for,  upon  the  following  gioundi: 
1ft  That  the  agreepient  between  the  parties  is  Toid,  as  against  pnb- 
lio  poliqy.  2d.  That  there  can  be  no  chancery  jurisdiction  arising 
out  of  the  Sanger  tract  of  land,  and  that  there  was  ftdl  remedy  at 
law.  8d.  That  the  eridence  does  not  sustain  the  aUegations  of 
fraud* 

There  were  1,800  shares  of  stock  of  the  Ohicago  Carbon  and  Goal 
Oompany,  not  owned  by  Faulds,  Tates  and  Bunn.  They  did,  how* 
ever,  own  more  than  one-half  of  the  shares ;  and  it  was  proTided,  in 
the  agreement  between  them,  that  they  would  elect  the  directors 
of  the  company;  that  they  would  determine •  among  themsel?es  as 
to  the  officers  and  management  of  the  company,  and  that  if  they 
could  not  agree,  they  would  ballot  among  themselves  for  the 
directors  and  officers,  and  that  the  majority  should  rule,  and  their 
▼ote  should  be  cast  as  a  unit,  so  as  to  control  the  election. 

It  is  contended  that  these  parts  of  the  agreement  were  intended 
for  dishonest  and  fraudulent  purposes,  and  were  in  conflict  with  the 
interests  of  the  other  stockholders,  and  absolutely  void. 

It  should  be  remembered  that  the  lease,  by  virtue  of  the  assign* 
ment  and  renewal  of  which  these  parties  obtained  possession  of  the 
property,  was  made  in  1863 ;  and  hence  its  terms  and  conditions 
were  determined  three  years  before  Faulds,  Tates  and  Bunn  pur- 
chased any  stock.  The  old  board  of  directors  approved  the  renewal 
of  the  lease,  and  then  these  parties,  and  two  otiiers,  were  elected 
directors. 

The  record  wholly  fails  to  disclose  any  injury  to  the  other  share- 
holders—  any  waste  of  the  property;  but,  on  the  contrary,  it  ap- 
pears that  Bunn  and  Yates  flimished  for  the  improvement  of  the 
property  over  tl9,000.  There  was  no  fraud  in  the  agreement  which 
has  been  so  bitterly  assailed  in  the  argument.  There  was  nothing 
unlawful  in  it.  There  was  nothing  which  necessarily  affected  the 
rights  and  interests  of  the  minority.  Three  persons,  owning  a 
majority  of  the  stock,  have  the  unquestioned  right  to  combine,  and 
thus  secure  the  board  of  directors  and  the  management  of  the 
property.  Corporations  are  governed  by  the  republican  principle, 
that  the  whole  are  bound  by  the  acts  of  the  majority,  when  the 
acts  conform  to  the  law  of  their  creation. 

The  co-operation,  then,  of  these  parties,  in  the  election  of  the 
officers  of  the  company,  and  their  agreement  not  to  buy  or  sell 
stock  except  for  their  joint  benefit,  cannot  properly  be  character- 
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tied  as  dishonest  and  yiolative  of  the  rights  of  others,  and  in  oon* 
traTention  of  public  policy.  If  one  man  owned  a  majority  of  the 
stock  he  surely  had  the  right  to  select  the  agents  fbr  its  honest 
management.  These  three  persons  had  formed  a  partnership  for 
mining,  under  the  lease  of  the  company.  They  knew  they  must 
make  large  expenditures  of  money.  Incompetent  and  unfriendly 
directors  and  officers  might  inyolye  them  in  much  trouble,  heayy 
expense  and  useless  litigation.  They  had  a  double  interest  to  pro- 
tect—  their  interests  as  shareholders,  and  their  interests  as  lessee& 
It  ia  strange  that  a  man  cannot,  for  honest  purposes,  unite  with 
others  in  the  protection  and  security  of  his  property  and  rights 
without  liability  to  the  charge  of  fraud  and  iniquity. 

This  agreement  was  made  between  persons  who  had  inyested  a 
large  amount  of  capital  in  an  enterprise  somewhat  perilous.  As 
shrewd,  skillfiil  and  prudent  men,  they  were  desirous  of  increasing 
the  inyestment,  and  making  the  stock  more  yaluable.  Their  inter- 
ests were  identical  with  the  interests  of  the  minority  shareholders. 
They  oould  not  destroy  the  property  of  the  company,  for  the  lands 
were  of  immense  yalue  if  the  mineral  resources  failed.  If  they 
increased  the  yalue  of  their  own  stock,  they  also  increased  the  yalue 
of  all  other  stock.  If  they  destroyed  the  stock  of  others,  they  also, 
by  the  same  act,  destroyed  their  own.  It  is  absurd  to  suppose 
that  a  sane  man  will  ruin  himself  for  the  mere  pleasure  of  ruining 
others. 

The  agreement  complained  of  was  entered  into  by  Faulds  and 
his  partners.  The  shareholders,  whom  he  is  so  solicitous  to  defend 
and  protect,  haye  not  complained.  He  cannot  inyoke  their  shield 
to  fight  imaginary  wrongs.  The  transaction  which  he,  through  his 
counsel,  denounces  as  fraudulent  and  nefarious,  was  conceiyed  and 
consummated  by  him,  as  much  as  by  his  partners.  Eyery  motiye 
which  could  influence  a  man  for  good  should  haye  prompted  him 
to  silence. 

If  this  combination  was  firaudulent  and  intended  for  bad  pur- 
poses, the  stockholders  who  are  in  a  minority,  and  who  may  haye 
suffered,  haye  ample  redress.  We  prefer  to  listen  to  them,  before 
any  decision  as  to  their  wrongs. 

The  cases  cited  to  sustain  the  position,  that  this  agreement  is 
yoid,  are  unlike  the  case  at  bar.  In  Hawhy  y.  Oram&r,  4  Cow. 
717,  it  was  held  that  a  purchase  by  an  attorney  for  three  of  his 
elienta,  was  fraudulent  as  against  the  other  two,  who  were  absent ; 
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ftbo^  that  an  agreement  between  different  penonB,  not  to  bid 
against  each  other,  bnt  to  diyide  the  piofitB,  was  against  public 
policy. 

In  Eandatt  Y.  Howard^  2  Black  U.  S.  585,  it  was  decided  that 
the  law  would  not  enable  either  partf ,  in  oontroTersies  between 
themselves,  to  enforce  an  agreement  in  fraud  of  the  law,  or  which 
was  made  to  iigure  another.  In  Whrnlar  ▼•  Sage^  1  Wall  518,. 
the  same  general  principle  is  declared,  as  in  the  the  case  of  Randall 
T.  Howardy  sujmu 

The  agreement  in  this  case  was  not  for  the  injury  of  the  minority 
stockholders.  It  could  not  have  been  so  intended,  and  we  cannot 
perceive  that  it  could  so  operate.  The  selection  of  proper  ofBcers, 
tiie  prudent  management  of  the  coal  mines,  the  careful  sale  and 
purchase  of  stock,  as  provided  for  in  the  agreement,  together 
with  the  expenditure  of  money  in  the  improvement  of  the  prop- 
erty, must  have  resulted  in  benefits  to  all  the  stockholders,  and  not 
alone  to  the  parties  to  the  particular  agreement 

A  careful  reading  of  the  contract  shows  no  hidden  advantage 
intended,  no  fraud,  no  dishonesty.  For  aught  which  we  can  dis- 
cover in  the  record,  if  Faulds  had  performed  fiuthfully  on  his  part» 
this  litigation  might  have  been  avoided,  and  the  partnership  have 
prospered. 

[The  remainder  of  the  opinion  is  unimportant] 


SnniGBB,  appellant^  v.  KnxH. 
(srm.4BL) 

la  an  aedon  of  trover  lor  the  oonvendon  of  stock,  the  meararo  of  iliinifiia  le 
the  Talue  of  the  stock  at  the  time  of  the  conversion,  with  iaterasi  from  that 
time  until  the  trial.    {8$€  noU,  p.  85.) 

This  was  an  action  of  trover  brought  in  the  circuit  court  of  Owik 
county,  by  appellee  against  appellants,  to  recover  for  the  alleged 
wrongful  conversion  of  250  shares  of  the  common  stock  of  the  Ohi 
cago  ft  Alton  railroad  company. 
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It  ^>pear8  from  the  eyidence  that,  in  May,  1864,  the  appelUuit% 
Fruik  Stm^ges,  Albert  Sturges,  George  Sturges,  Backingham  SturgeSy 
and  Shelton  Storges,  were  engaged  as  copartners  in  the  bafiiness  of 
banking,  nnder  the  firm  name  of  Solomon  Stnrges'  Sons ;  that  the 
appellant,  William  Storges,  was  not  a  member  of  the  firm,  bat  a 
managing  agent  thereof;  that  appellee,  being  a  customer  of  this 
banking  house,  and  himself  and  partner  being  indebted  to  the  same 
in  the  sum  of  about  tl3,000,  upon  a  gold  transaction,  in  the  month 
of  May  aforesaid  brought  to  the  bank  certificates  for  250  shares  of 
the  aboTe-mentioned  stock,  and  by  an  arrangement  conducted  exdn- 
fiyely  between  him  and  William  Sturges,  the  stock  was  left  in  the 
bank,  but  whether  as  security  for  the  indebtedness  of  appellee  and 
partner  to  this  banking  house,  or  merely  for  safe  keeping,  is  a  fact 
as  to  which  the  CTidence  of  the  parties  is  conflicting.  It,  however, 
does  appear,  that  at  the  time  of  leaving  the  stock  and  closing  the 
arrangement  in  reference  to  it,  appellee  executed  a  power  of  attorney 
to  the  Stuiges  last  named,  authorizing  him  to  sell  and  transfer  the 
stock;  and  there  is  nothing  in  this  record  which  discloses  that 
appellee  ever  attempted,  by  any  express  act  of  revocation,  or  by 
giving  instructions  inconsistent  with  such  power  of  attorney,  to 
revoke  the  same,  until  about  the  22d  day  of  March,  1866,  when  he 
caused  a  demand  in  writing,  for  the  return  of  the  stock  to  him,  to 
be  served  upon  said  William,  and  in  July  next  thereafter  commenced 
this  suit  against  all  the  parties  above  named,  for  the  wrongful  con- 
version of  the  stock. 

It  further  appears,  by  the  evidence  in  the  case,  that  in  September, 
1864,  Albert  and  Buckingham  Sturges  bought  out  the  other  mem- 
bers of  the  firm,  the  latter  then  retiring  therefrom,  and  the  former 
continuing  the  business.  And  also  that,  in  the  latter  part  of  Jann- 
ary,  1865,  William  Sturges  sold  the  stock  in  question ;  but  it  does 
not  appear  that  any  of  the  other  defendants  participated  in  the  act, 
dther  by  previous  command  or  subsequent  ratification,  except  the 
mere  fact  that  the  transaction  was  entered  in  the  books  of  the  firm, 
then  composed  of  Albert  and  Buckingham  Sturges  only. 

The  court  below  instructed  the  jury,  on  behalf  ot  the  appellee, 
that,  ^  it  the  plaintiff  was  the  owner  of  250  shares  of  the  stock  of 
Ae  Ohieago  &  Alton  Bailway  Company,  and  deposited  the  same  with 
the  agent  of  the  defendants  in  the  usual  course  of  business,  either 
as  a  special  deposit  for  safe  keeping  or  as  collateral  security  for  an 
indebtedness,  and  such  deposit  was  known  to  the  defendants,  the 
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law  implied  a  duty  on  their  part  to  safely  keep  the  stock ;  and  if  the 
jnry  farther  beheye,  from  the  eridenoe,  that  aaid  stock  has  been 
wrongfttUy  conyerted,  then  the  defendants  are  liable  in  this  action,, 
and  no  one  of  the  defendants  can  shield  himself  from  liability  by 
reason  of  his  withdrawal  from  the  firm  alter  said  stock  waa 
deposited  with  their  agent" 

Walker  S  Dexter^  and  Higgtns,  3mdi  S  Quigg,  for  appellants. 

B^ekwUkf  Aydr  <C  KaleSj  for  appellee. 


McAllister,  J.  [After  deciding  that  the  aboye  instmotion 
eiTor,  and  that  on  the  facts,  troyer  wonld  not  lie  against  the 
members  of  the  firm.]  The  only  other  qaestion  discussed  in  thia 
case  is  the  measure  of  damages,  and  the  propriety  of  the  instmction 
to  the  jnry  by  the  court  below,  on  that  subject,  the  substance  of 
which  was,  that  if  the  jury  found  the  defendants  guilty,  then,  inaa- 
much  as  the  plaintiff  had  elected  to  take  it,  the  measure  of  damages 
was  the  market  yalue  of  the  stock  at  the  time  of  the  trial,  together 
with  the  cash  diyidends  declared  since  February,  1865,  and  the  jury 
were  at  liberty  to  allow  interest  on  such  diyidends,  at  the  rate  of  six 
per  cent  per  aunum,  from  the  time  of  their  respectiye  payments  by 
the  railroad  company. 

It  appears  in  the  case  that  the  stock  was  sold  in  January,  1865> 
for  t03  per  share,  which  is  claimed  to  haye  been  its  then  market 
yalue.  The  demand  was  made  for  it  by  appellee  in  March,  186d* 
In  July  next  thereafter  this  suit  was  commenced;  but  it  was  not 
tried  until  ^  the  October  term,  1868,  at  which  time  the  stock  had 
adyanoed  to  tl51J{0  per  share.  Under  the  instructions  giyen,  the 
jury  found  all  the  appellants  guilty,  and  assessed  appellee's  damages 
at  $47,058.06,  and  must  therefore  haye  determined  the  yalue  of  the 
stock  at  the  market  price  at  the  time  of  the  trial. 

Neither  the  last-mentioned  instruction,  nor  any  other,  contained 
any  hypothesis  as  to  whether  the  suit  had  been  brought  within  a 
reasonable  time,  or  prosecuted  with  diligence,  or  whether  from  the 
eyidence  the  conduct  of  appellants  was  fraudulent,  or  whether  from 
the  eyidence  there  was  good  reason  for  belieying  that  appellee  pro- 
cured the  stock  for  a  permanent  inyestment,  or  would  haye  kept  it 
to  as  to  haye  realized  the  price  ruling  at  the  time  of  the  trial. 

The  rule  of  damages  adopted  by  the  circuit  court  must,  tlierefoie» 
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hxwe  excladed  all  consideration  of  pnnitive  or  exemplary  damagesy 
and  have  been  based  upon  the  sole  idea  of  indemnity  to  appellee, 
and  virtnally  declares  that  the  bailor  may  bring  his  snit  at  any  time 
within  the  period  of  the  statute  of  limitations,  and  then,  upon  the 
arbitrary  presnmption  of  law,  that  he  originally  obtained  the  stock 
for  a  permanent  investment,  and  would  have  kept  it  until  the  time 
of  the  trial,  he  is  allowed  to  elect  to  take  the  price  at  that  time  as 
the  measure  of  damages,  thus  making  the  measure  of  damages 
depend  upon  presumptions  that  may  be  against  the  fact  —  the 
circumstance  of  venue,  and  the  strategy  of  movement  as  to  the  time 
of  trial  instead  of  any  fixed  or  definite  rule. 

In  Suydam  v«  Jenkins,  3  Sandf.  626,  the  courts  in  an  opinion 
deliyered  by  Dubb,  J^  and  remarkable  for  its  abUity,  research  and 
thoroughness,  says  :  '^  In  trover,  the  general  rule,  both  in  England 
and  the  United  States,  undoubtedly  is,  that  the  current  or  market 
value  of  property  at  the  time  of  conversion,  with  interest  from  that 
time  until  the  trial,  is  the  true  measure  of  damages; ''  citing,  in 
support  of  the  proposition,  a  large  number  of  cases,  to  which  may 
be  added:  Moodg  v.  Whitney y  38  Me.  174;  Walker  v.  Borland^  %\ 
Mo.  289-294 ;  BaUimore  M.  Ins.  Co.  v.  Dalrymph,  25  Md.  272 ; 
Parks  r.  Basion,  15  Pick.  198 ;  Oreenl.  Ev.,  vol.  2,  §  276 ;  d.,  §  649: 
Sedg.  on  Dam.  (nuurgin  p.)  481 ;  Keaggy  v.  HitSy  12  III.  99 ;  Oiler 
V.  WiUiamSy  21  id.  118 ;  Yater  v.  MuUe^iy  24  Ind.  277. 

There  can  be  no  doubt  but  that  the  rule  adopted  by  the  learned 
circuit  judge  was  based  upon  a  supposed  exception  to  the  general 
mle  of  damages,  on  account  of  the  subject-matter  of  the  action  being 
stocks.  Such  an  exception  to  the  general  rule  of  damages  in  actions 
ex  contraetUy  was  made  in  England  as  early  as  1802,  in  the  case  of 
Shepherdy  executor,  etc,  v.  Johnson,  2  East,  211.  This  case  was  a 
writ  of  inquiry  to  assess  damages  on  a  bond  given  by  the  defend- 
ant, conditioned  that  his  co-obligor  should  replace  a  certain  quantity 
of  stock  which  the  testator  had  lent  him,  and  which  was  to  have 
been  replaced  on  the  1st  of  August,  1799.  By  the  general  rule  of 
damages,  the  recovery  would  have  been  for  the  market  value  at  or 
about  the  day  it  should  have  been  delivered.  But  because  it  was 
stock,  an  exception  was  made  to  this  general  rule ;  and  the  stock  hav- 
ing advanced,  the  court  held  the  market  value  at  the  time  of  the  trial 
was  the  proper  mle  of  damages.  Nothing  short  of  that,  it  waa 
thought,  would  afford  complete  indemnity  to  the  plaintiff  for  the 
breach  of  the  engagement,  and  thus  this  exception  to  the  genera) 
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role  originated  from  a  ground  merely  oon jeotaral  and  speoolatiTa^ 
Tis. :  that  the  plaintiff  wonld  have  kq>t  his  stock  so  as  to  realize  the 
price  at  the  trial.  From  that  time  to  1824,  the  cases  of  Me  Arthur 
T.  Seaforth,  2  Taunt.  257 ;  Downes  y.  Back,  1  Stark.  318,  and  Har- 
rison y.  Harrison,  1  Car.  &  P.  412,  were  decided,  recognizing  the 
same  exception.  In  Oainsford  y.  Carroll,  it  was  sought  to  apply 
the  rule  of  the  foregoing  cases  in  an  action  of  assumpsit  for  not 
deliyering  goods  upon  a  particular  day,  but  which  had  not  been 
paid  for;  but  the  court  said:  ''Those  cases  do  not  apply  to  the 
present  In  the  case  of  a  loan  of  stock,  the  borrower  holds  in  his 
hands  the  money  of  the  lender,  and  thereby  preyents  him  from 
using  it  altogether." 

But  in  Ore&ning  y.  Wilkinson,  1  Oar.  &  P.  626  (tried  in  18S6), 
which  was  troyer  for  East  India  Company's  warrants  for  cotton,  eyi- 
dence  was  giyen  that  the  cotton  was  worth  six  pence  per  pound  on 
the  day  of  the  refusal  to  deliyer  it  up,  but  at  the  time  of  the  trial 
would  be  worth  ten  pence  half-penny* 

For  the  defendant  it  was  contended  that,  on  the  authority  of  the 
case  of  Msrcer  y.  Jones,  3  Gamp.  477,  the  damages  should  be  the  yalue 
at  the  time  of  the  conyersion ;  but  for  the  plaintiff  that  it  must  be 
the  price  at  the  time  of  the  yerdict,  in  the  same  way  as  damagee  for 
the  non-performance  of  an  agreement  to  replace  stock. 

Abbott,  G.  J.,  said  the  case  of  Msresr  y.  Jonss  was  hardly  law, 
and  that  the  amount  of  damages  is  for  the  jury,  who  may  giye  the 
yalue  at  the  time  of  the  conyersion,  or  at  any  subsequent  time,  in 
their  discretion,  because  the  plaintiff  might  haye  had  a  good  oppor* 
tunity  of  selling  tiie  goods  if  they  had  not  been  detained. 

Msrcsr  y.  Jones^  supra,  was  troyer  for  a  bill  of  exchange,  and  Lord 
Ellenbobouoh  said :  **  In  troyer,  the  rule  is,  that  the  plaintiff  ia 
entitled  to  damages  equal  to  the  yalue  of  the  article  conyerted,  at 
the  time  of  the  conyersion,"  and  directed  a  yerdict  for  the  amount 
of  the  bill  and  the  interest  up  to  the  time  of  the  conyersion. 
Although  Abbott,  G.  J.,  declared  that  this  case  was  hardly  law,  yet, 
in  Keaggy  y.  HitSy  supra,  which  was  troyer  for  a  note  and  mortgage, 
this  court,  in  announcing  the  rule  of  damages,  said:  '<  The  plaintiff, 
if  entitled  to  recoyer  at  all,  is  entitled  to  a  yerdict  for  the  full 
amount  due  upon  the  note  and  mortgage  at  the  time  of  the  con- 
yersion," and  this  rule,  which  was  precisely  the  same  as  that  laid 
down  by  Lord  Ellenbobough  in  Msrcer  y.  Jones,  supra,  was  again 
approyed  by  this  court  in  Otter  y.  WiUiams,  supra. 
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It  11  true  ibat,  in  tbe  former  oase,  Mr.  Justioe  Tbitmbull^  who 
ddiTared  the  opimon  of  the  oonrt,  cited  the  case  of  Coridy^m  t. 
Lanring,  2  OaL  Oaa.  200,  in  support  of  the  role.  It  is  difScnlt 
to  undentend  why  that  case  was  cited  for  that  purpose.  That 
was  an  action  of  assnmpsity  to  recover  the  yalne  of  a  depreciation 
note;,  which  had  been  left  with  the  defendant  as  a  pledge  for  the 
seenrity  of  a  debt,  bat  which  had  been  wrongfully  sold  by  the 
pledgee  more  than  ten  years  before  the  demand  and  refusal.  The 
court  held  that  the  demand  and  refusal  did  not  show  a  cause  of 
action,  because  the  plaintiff  did  not  show  that,  at  the  time  of  the 
demand,  he  was  ready  and  willing  to  tender  the  amount  of  the  debt; 
and  citing  the  case  of  Shepherd  y.  Johnson^  2  East,  211,  approyingly, 
farther  held  that,  although  the  demand  and  refusal  did  not  constitute 
or  aflford  eridence  of  the  cause  of  action,  but  that  the  sale  of  the  note 
ten  years  before  did,  yet  the  plaintiff  was  entitled  to  recover  the 
value  of  the  note  at  the  time  he  chose  to  demand  it.  Though  this 
case  was  decided  twenty  years  before  that  of  Oreening  v.  Wilkinson^ 
1  Gar.  &  P.,  eupruy  the  rule  of  damages  is  the  same  as  in  the  latter, 
and  the  latter  repudiated  that  of  Mercer  v.  Jonee^  which  is  the  same 
this  court  adopted  in  Keaggy  v.  Hite^  supra. 

It  18  very  manifest  that  this  court,  in  the  citation  of  Cortelyou  v. 
Lansingy  did  not  intend  to  adopt  the  rule  of  damages  therein  recog- 
nized.* Because  the  case  in  which  it  was  cited  was  decided  at  the 
Mount  Vernon  term  of  December,  1850,  and  at  the  Springfield  term 
in  the  same  month  the  case  of  Smith  el  ah  v.  Dunlap,  12  111.  184, 
was  decided ;  and  in  the  well-considered  opinion  of  the  court,  de- 
livered by  Chief  Justice  Treat,  the  doctrine  of  Shepherd,  executor, 
V.  Johnson,  2  East;  of  McArthur  v.  Seaforth,  2  Taunt;  Downes  v. 
Back,  1  Stark.,  and  Harrison  v.  Harrison,  1  Car.  &  P.,  supra,  recog- 
nizing this  supposed  exception  to  the  general  rule  of  damages,  when 
the  subject-matter  of  the  action  was  stock,  or  the  delivery  of  goods, 
the  price  of  which  had  been  prepaid,  is  expressly  repudiated,  and 
which  doctrine,  we  believe,  still  remains  under  the  repudiation  of  a 

*  Note  mr  tbb  Iluk oib  RBPOiiTaR.^  On  the  argument  of  the  oaae  of  Domnoy.  Pttv- 
Con,  5  Johns.  200,  the  counsel  for  the  defendant  In  error  cited  the  case  of  Cortdyou  w. 
Lamina,  when  he  was  interrupted  by  Mr.  Chief  Justice  Kbht,  who  remarked :  **That 
caee  was  never  decided  by  this  court.  It  was  argued  once,  and  I  had  prepared  the 
written  opinion,  which  appears  In  the  report  of  Mi,  Caines;  but  the  court  directed  a 
second  argument,  which,  for  some  reason  or  other,  was  never  brought  on,  so  that  do 
4eelsioa  took  place  on  the  points  raised  In  the  cause.  How  my  opinion  get  into  print 
I  do  not  know.  It  was  probably  lent  to  some  of  the  bar,  and  a  ?op|  taken,  which  tte 
faporler  has  erroneously  published  aa  tlM  opiiiloii  of  this  ooun  ' 
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Tery  strong  if  not  preyailing  current  of  American  aathoriti< 
P%nJk$rton  t.  Manchester  A  Lawrence  R.  R.,  42  N.  H.  434,  and 
there  cited ;  Sleuter  et  aL  r.  WaUbaum,  45  III  43. 

A  majority  of  the  court  are  unwilling  to  gire  our  adherence  to 
this  doctrine  of  exception  to  the  general  rule  of  damages,  because  the 
subject-matter  of  the  action  happens  to  be  stock;  because,  if  there 
were  a  just  foundation  for  the  distinction  in  the  days  of  Mr.  Justice 
Obosb  and  when  Shepherd  t.  Johnson  was  decided,  the  changes  of 
time  and  commerce  have  long  since  worn  it  away.  It  is  a  fact»  and 
one  to  which  we  cannot  shut  our  eyes,  that  witiiin  the  last  quarter 
of  a  century  almost  numberless  priyate  corporations  ha?e  been 
brought  into  existence,  whose  stocks,  real  or  fictitious,  haye  inun- 
dated the  country,  and  supplied  both  the  means  and  the  stimulus 
for  the  most  actiye,  reckless  and  corrupting  speculations  and  prac- 
tioes  of  the  age.  These  are  encouraged  by  the  fact  that  now  and 
then,  though  the  yalue  of  the  franchise  itself  is  the  only  capita), 
though  it  may  be  based  upon  lands,  oil  wells,  mines,  patent  rights 
or  railroad  schemes,  yet,  by  the  development  of  the  country,  or 
some  fortuitous  circumstance,  persons  occasionally  realise  great 
fortunes  in  these  operations.  Stocks  that  cost  the  owner  little  or 
nothing  now  and  then  advance  to  par,  and  above.  Suppose  the 
owner  of  such  stocks  should  pledge  them  when  not  worth  ten  cents 
on  the  dollar,  and  the  pledgee  convert  them.  They  cost  the  owner 
little  or  nothing.  Oironmstances  arise,  however,  which  enhance 
their  value.  By  delaying  his  suit,  or  the  trial  of  it,  until  tbose 
circumstances  have  had  their  full  effect,  the  plaintiff,  by  invoking 
the  aid  of  the  presumptions :  1st  That  he  had  parted  with  his  money 
for  the  stock ;  8d.  That  he  obtained  the  stock  as  a  permanent  invest- 
ment; and,  3d.  That  it  is  to  be  presumed  that  he  would  have  kept 
it  until  the  time  of  the  trial,  can  elect  to  take  the  market  value  at 
the  time  of  trial,  when  each  of  these  presumptions  is  as  baseless  as 
the  fabric  of  a  dream.  Such  a  rule,  instead  of  being  general,  fixed 
and  certain,  is  merely  speculative,  conjectural,  and  dependent  upon 
accidental  circumstances. 

In  Smith  et  aL  v.  Dufilap,  eupra,  this  court  said  that,  ^*  legal  rules 
ought  to  be  general  in  their  application,  so  far  as  to  embrace  all  cases 
depending  on  the  same  principles."  Believing  that  to  be  a  sound 
maxim,  a  majority  of  the  court  adhere  to  the  general,  well-established 
rule  in  this  State,  viz. :  That  the  proper  measure  of  damages  in  an 
action  of  trover  is  the  current  market  value  of  the  property  at  the 
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tune  of  the  oonvenioiiy  with  interest  from  the  time  nntil  the  trial,  and 
Tooognize  no  exoeption  where  the  property  converted  happens  to  be 
■tocks.  \ 

Where  the  demand  and  refusal  either  constitute  the  conversion  or 
afford  presumptiye  evidenoe  of  it,  it  is  no  infringement  of  this  rule 
to  regitfd  thai  as  the  time  for  estimating  the  value ;  and  when  the 
article  converted  is  one  which  has  no  real  market  value,  but  its  value 
is  enhanced  to  the  owner  by  personal  or  family  considerations,  then, 
from  the  necessity  of  the  case,  the  rule  of  damages  would  be  meas- 
nmbly  within  the  discretion  of  the  jury. 

We  think  the  eyidenoe  offered  by  the  plaintiff,  and  excluded  by 
the  court,  tending  to  show  that  the  railroad  company  was  about  to, 
and  did,  increase  the  stock,  and  that  owners  of  stock  were,  by  ita 
regulations,  to  have  a  certain  pro  rcUa  of  the  new  stock  at  reduced 
rates,  was  admissible — not  to  enable  the  plaintiff  to  recover  the 
value  of  the  new  stock,  as  special  damages,  but  as  being  a  circum- 
stance which  would  legitimately  bear  upon  the  question  of  the  value 
of  the  stock  converted.  As  in  trover  for  a  ship,  the  plaintiff  sought 
to  prove,  as  special  damages,  the  fireight  she  would  have  earned  on 
the  next  voyage,  but  it  was  held  by  the  court  that  such  drcum- 
atanoe  must  be  included  in  the  value  of  the  ship  itself.  Mayne  on 
Dam.  213. 

If  the  plaintiff  had  conceived  that  there  was  flraudulent  miscon- 
duct on  the  part  of  the  defendants,  which  called  for  exemplary  dam- 
ages, or  if  he  could  lay  the  foundation  for  special  damages,  the  way 
was  open  to  him  to  join  special  counts  in  case,  when  such  miscon- 
duct would  have  been  directly  in  issue.  But  we  cannot,  from  i^ny 
considerations  of  supposed  hardship  of  the  case,  extend  the  action 
of  trover  beyond  its  legitimate  scope,  '^  for  trover,  though  nominally 
an  action  of  tort,  is  usually  brought  to  establish  a  mere  right  of 
property,  and  does  not,  like  trespass,  admit  of  evidence  of  aggrava- 
tion.''   Sedg.  on  Dam.,  §  467. 

For  the  errors  indicated,  the  judgment  of  the  court  below  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Hon.— In  Boylcm  ▼.  HuffiMt,  8  NeTada,  8AS,  the  oourt  held  that  the  meamire  of  dam- 
a|M  for  the  oonvenlon  (»f  stock  Is  the  value  of  the  property  at  the  time  of  the  ooiiTer- 
8H>ii  with  totarast  from  the  oonyerslon  to  the  judgment,  together  with  any  special 
iamaga  which  may  legitimately  arise  oat  of  the  matter  In  existence  at  the  date  of  the 
lort ;  It  f^irther  held,  that  the  highest  market  ralue  between  the  oonTerslon  and  the 
Mai  was  not  the  correct  jneasure.    In  Bdktr  w.  DraJte^  decided  Hr  tike  New  York  oonri 
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of  appMla  tn  Ootober,  1878  (8  Alb.  L.  J.  8I0K  which  was  uk  aotioo  for  the  ool- 
VMiloQ  of  ■toolu.  It  WIS  held  (OTerruling  Markham  v.  Jaudoii,  41 N.  Y.  saK,  that  the 
highest  market  priee  of  the  stock  between  the  con^enlon  and  the  trial  Is  not  the 
correct  measurs  of  dsmsfea.     What  the  measure  Is,  was  not,  howsTer,  directly 
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Vmitr  mud  purdkoier — ineumi^rtme^  —  O^ndmmnmtiimffr 

Where  a  ocmtnct  Is  made  for  the  sale  of  land,  the  Tender  to  give  a  warMitlgr 
deed  on  payment  of  the  purchase-monej,  and  between  the  time  of  the  oofr- 
tract  and  the  making  of  the  deed,  a  portion  of  the  land  la  condemned  for  a 
railroad,  damages  for  the  taking  of  the  land  belong  in  equity  to  the  pnrchaaera 
and  he  cannot  treat  such  taking  as  an  incambianoe,  and  recorer  therefor  on 
the  GorenantB  in  the  deed. 

AcTioK  brought  by  Anna  B.  Loehr  against  Adlai  E.  StevenBon 
and  others  upon  a  promissory  note  executed  by  the  defendants  to 
the  plaintiff.  Judgment  was  rendered  in  favor  of  the  plaint-Jt  for 
the  amount  of  the  note.    The  defendants  appeal. 

Stevenson  A  Eioing^  and  Hamilton  Spencer^  for  appellants. 

Weldon  A  Benjamin^  for  appellee. 

•  

Lawrbkgb^  G.  J.    We  are  of  opinion,  where  a  person  haying 

a  perfect  title  to  a  tract  of  land  sells  it,  giving  a  contract  for  a  deed 
of  general  warranty  to  be  made  on  final  payment,  and  between  the 
sale  and  making  of  the  deed  a  portion  of  the  premises  is  condemned, 
under  the  right  of  eminent  domain,  for  a  railway  track,  the 
incumbrance  would  not  be  one  for  which  damages  could  be  recov- 
ered in  an  action  on  the  covenants  in  the  deed.  Although  the 
legal  title  does  not  pass  from  the  vendor  by  the  contract  of  sale,  he 
holds  it  from  that  time  merely  as  security  for  {he  payment  of  the 
purchase-money.  The  purchaser  becomes  the  equitable  and  sub- 
stantial owner,  subject  only  to  the  right  of  the  vendor  to  the  pay* 
ment  of  the  purchase-money.  If  allowed  to  take  possession,  as  is 
almost  universally  the  case  in  this  State,  the  vendor  cannot  oust  thi 
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pondiAfler  00  long  as  the  Utter  oompUea  with  the  temiB^f  the  oon- 
tnatf  and  the  puchaaer  is  liable  for  the  taxes  floeeooed  after  he 
takes  pooaossioiu  The  relation  of  the  parties  is  not  substantially 
different  from  what  it  would  haye  been  if  the  Tendor  had  giyen  a 
deed  and  taken  back  a  mortgage  to  seoure  the  payment  of  the  unpaid 
pnichase-monej,  except  that  where  only  a  contract  is  giyen,  the 
yendor  can  insert  terms  reserring  to  himself  a  more  efficient  remedy 
in  case  of  de&ult  in  payment  Should  he  refbse  to  oonyey  on  pay- 
ment, the  purchaser,  it  is  true,  would  haye  to  file  a  bill  in  chancery 
to  procure  his  deed,  but  where  there  are  a  deed  and  mortgage,  he 
would  haye  to  file  a  bill  to  procure  a  satisfiu^tion  of  the  mortgage,  if 
the  yendor  should  refuse  to  cancel  it. 

In  such  cases,  then,  if  the  railway  company,  condemning  a  portion 
of  the  land,  pays  damages,  they  would  belong,  in  equity,  to  the  pur- 
chaser. It  is  true,  if  the  security  of  the  yendor  would  be  impaired 
by  the  receipt  of  the  damages  by  the  purchaser,  he  might  insist 
that  they  should  not  be  paid  to  him  until  his  security  had  been 
increased  to  that  extent,  and  the  purchaser  would  haye  a  corre- 
sponding right  to  security,  if  about  to  be  placed  in  jeopardy  by  their 
payment  to  the  yendor*  But  the  damages  belong,  in  fact,  to  the 
purchaser,  and  if  the  yendor  receiyes  them  he  must  hold  them  as 
trustee  for  the  purchaser,  to  be  accounted  for  when  the  purchase- 
money  is  paid.  Suppose  the  land  has  doubled  in  yalue  between  the 
sale  and  the  condemnation.  Suppose  it  has  been  bought  at  $100 
per  acre,  and  has  risen  to  $200,  and  the  railway  takes  fiye  acres  and 
pays  $1,000.  Here  is  a  profit  of  $500,  and  certainly  no  one  would 
pretend  that  the  yendor  would  be  entitled  to  it.  He  could  not,  by 
remitting  to  the  yendee  the  purchase-money  at  the  rate  of  $100  per 
acre,  claim  the  right  to  receiye  the  condemnation  money  at  double 
that  rate. 

The  condemnation  of  the  land  under  the  right  of  eminent  domain 
is,  in  fiict,  for  the  purpose  of  the  present  question,  a  sale  of  it  by  the 
purchaser,  for  which  the  law  secures  to  him,  and  he  is  snpj)osed  to 
receiye,  full  compensation.  It  is  in  the  nature  of  a  forced  sale,  it  is 
true,  but  the  responsibility  is  not  upon  the  yendor.  All  persons 
hold  their  lands  subject  to  the  exercise  of  this  right  of  eminent 
domain,  and  it  is  difficult  to  see  why  one  holding  land  under  a  con- 
tract of  purchase,  and  obliged  to  yield  a  part  of  it  by  this  forced 
sale  to  the  State,  or  to  persons  clothed  with  the  authority  of  the 
State,  for  Fall  compensation,  should  have  any  more  claim  against 
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▼endor,  on  the  ooTenanto  in  a  deed  Bnbseqnently  made,  than  he 
would  have  if  he  had  made  a  private  Toluntarj  sale.  K  he  has 
himself  reoeiyed  t&e  damages  from  the  railway  company,  without 
objection  on  the  part  of  the  vendor,  it  wonld  seem  simply  prepos- 
terous in  him  to  claim,  after  he  reoeives  his  deed,  that  his  vendor 
should  also  respond  to  him  upon  the  covenants,  for  the  purchase- 
money  of  the  same  land.  If,  on  the  other  hand,  his  vendor  haa 
received  the  damages,  and  refuses  to  account  for  them,  the  pur* 
chaser  could  certainly  hold  him  responsible  for  them,  or  probably 
might,  in  the  event  of  such  refusal,  have  his  option  between  an 
action  for  the  damages,  as  money  had  and  received  for  his  use,  or 
an  action  on  the  covenants  in  his  deed. 

If,  at  the  condemnation  of  the  land,  the  damages  are  not  paid  in 
money,  but  in  special  benefits  to  the  land,  there  wonld  be  the  same 
reason  why  the  vendor  should  not  be  subjected  to  a  suit,  after  he 
has  made  his  deed,  that  there  would  have  been  if  the  purchaser  had 
received  for  his  own  use  the  damages  in  money.  In  both  cases  he 
has  received  the  consideration  for  ihe  forced  sale,  and  should  not 
be  permitted  to  demand  it  twice.  A  demand  of  t&at  sort  would,  in 
all  cases,  be  unjust ;  in  the  present  case  it  is  peculiarly  so. 

The  question  is  here  raised  by  way  of  defense  to  a  suit  brought 
by  the  vendor,  Anna  B.  Loehr,  upon  a  note  given  by  the  purohasen 
for  the  unpaid  portion  of  the  purchase-money,  the  deed  having 
been  made  before  it  was  paid  in  full,  but  subsequent  to  the  making 
of  the  original  contract  That  bore  date  April  8,  1867.  The 
deed  was  given  July  31, 1867,  and  between  these  dates  the  railway 
company  condemned  the  land.  We  say  the  defense  in  this  case  is 
peculiarly  destitute  of  merit,  for  the  agent  of  Mrs.  Loehr  saw  the 
president  of  the  coal  company  which  purchased  the  land,  about  the 
time  the  railway  commissioners  were  assessing  damages,  and  was 
told  by  him  the  company  would  claim  no  damages.  The  agent 
daimed  none  for  his  mother,  the  vendor,  and  it  was  evidently  con- 
•idered  by  all  parties  that  it  would  be  an  advantage,  instead  of  an 
iigury,  to  have  the  railway  company  run  its  line  along  the  side  of 
the  tract,  as  the  land  in  question,  amounting  to  about  two  acres, 
was  bought  by  the  defendants  for  the  purpose  of  raising  coal,  and 
they  expected  increased  conveniences  in  shipping  flrom  having  the 
track  laid  along  the  line  of  their  land.  Indeed  several  of  the  por- 
ehasers,  who  were  sworn  upon  the  trial,  are  candid  enough  to  say 
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that  they  would  rather  hare  the  road  as  it  ia  than  not  to  have  it 
atalL 

The  land,  then,  taken  in  this  oaeeywas  paid  for  in  special  benefits, 
which  innied  to  the  defendants.  It  was  paid  for  in  this  mode,  by 
their  Tirtoal  consent  They  asked  no  damages,  and  expected  none, 
trf  m  the  railway,  bnt  when,  after  the  lapse  of  two  yeara^  they  are 
requested  by  the  plaintiff  to  pay  their  note,  they  ask  to  be  permit- 
ted to  pay  a  lai^e  portion  of  it  by  setting  np  against  her  the  yery 
damages  which  have  already  been  paid  to  them  by  the  railway  com- 
pany, with  their  consent^  in  special  benefits,  and  which  benefits 
they  were  obliged,  on  the  trial,  to  admit,  so  far  exceeded  the 
damages  that  they  had  been  the  gainers  by  the  building  of  the 
road. 

We  are  of  opinion  this  judgment  should  be  affirmed. 

Judgment  affirmed. 


HsFHBB,  appellant,  t.  Vandoulh. 

Edoppd — f&rged  note* 

bi  ui  aeUon  on  a  pimnlMory  note,  bj  an  innocent  holder  for  Talne,  it  was  oob- 
eeded  that  the  defendant's  signatore  thereto  was  a  forgery,  bnt  plaintiff 
dahned  that  the  defendant  was  estopped  by  his  declarations  and  oonduel, 
from  denying  the  execution  of  the  note.  The  note  was  payable  one  day  after 
date.  The  acta  relied  on  to  create  an  estoppel  were  as  follows :  About  a 
year  after  date  of  the  note,  plaintiff  asked  defendant  if  he  was  aware  he  held 
C.'s  note  with  his  name  on  it ;  to  which  defendant  replied  that  he  was,  and 
that "  he  thought  the  best  way  was  not  to  press  0. ;  that  if  he  was  let  alone 
he  thought  he  would  come  out  all  right."  C.  was  the  forger  of  the  note, 
and  the  one  from  whom  plaintiff  had  receiTed  it.  He  was  at  the  time  of  the 
above  oonTorsation  in  falling  drcumstances.  SM,  that  defendant  was  not 
estopped  from  denying  the  execution  of  the  note. 

This  was  an  action  on  a  promissory  note,  purporting  to  have  been 
signed  by  Warren  Goman  and  Marston  Hefner,  payable  to  James 
Van<lolah,  the  plaintiff.  Hefner  alone  was  senred  with  process,  and 
pleaded  the  general  issue,  and  also  filed  a  special  plea  denying  the 
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exeoation  of  the  note.    At  the  trial,  judgment  randsred  for  tlie 
plaintiK    Hefner  appeali. 

Wittumu  S  Burr,  for  ^ypellant 

Wtldon  S  Bm^aminf  for  appeOee. 

Soon,  J.  It  is  ooncededy  that  the  dgnatiue  to  the  note  in  oontro* 
Terey  is  not  the  genuine  signature  of  appellant  The  evidence 
abundantly  establidies  the  fiM^  that  it  is  a  forgery.  The  single 
question  presented  is,  whether  the  appellant,  by  his  declarations 
and  oondnot^  is  e8topi>ed  from  denying  the  execution  of  the  note. 

There  can  be  no  controversy  about  the  facts  established  by  the 
evidence.  The  note  upon  which  the  suit  was  brought  bears  date 
the  8th  day  of  January,  1869,  and  purports  to  be  signed  by  Warren 
Ooman  and  the  appellant,  Marston  Hefner.  It  was  delivered  to  the 
appellee  on  or  about  the  date  of  its  execution,  and  Tas  received  by 
him  in  the  usual  course  of  business.  The  appellant  and  the  appel- 
lee both  reside  in  the  neighborhood  of  Lexington,  and  both  of  them 
had  been  engaged  in  the  stock  business  with  Coman,  either  as  part- 
ners or  as  joint  operators,  to  a  very  considerable  extent,  previous  to, 
and  subsequent  to  the  making  of  the  note  now  in  controversy.  They 
were  engaged  in  the  same  kind  of  operations,  and  their  businosi 
necessarily  threw  them  much  together. 

It  is  in  evidence,  that  the  appellee  was  at  the  house  of  the  appel- 
lant, where  Ooman  made  his  home,  several  times  during  the  summer 
of  1869,  to  see  Coman  on  his  own  business.  Although  the  note  was 
delivered  to  the  appellee  about  the  time  it  bears  date,  and  was  made 
payable  one  day  after  date,  yet  it  does  not  appear  he  ever  called  the 
attention  of  the  appellant  to  it  until  some  time  in  December,  1869. 
There  is  not  the  slightest  evidence  the  appellant  had  any  knowledge 
of  the  existence  of  the  note,  previous  to  that  interview  in  December. 
It  cannot  be  said  that  any  thing  the  appellant  did  induced  the 
appellee  to  receive  the  note  in  the  first  instance,  or  induced  him  to 
hold  it  without  instituting  measures  for  its  collection  for  that  great 
length  of  time  after  its  maturity. 

The  acts  relied  on  to  create  an  estoppel  occurred  in  December, 
after  the  note  had  been  in  possession  of  the  appellee  for  about  eleven 
months.  At  this  time,  both  parties  had  become  suspicious  of  Ooman, 
and  were  fearful  he  would  break  up.     In  a  conversation  about  hie 
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aflUn^  which  ooonmd  in  a  bank  in  Lexington,  where  the  partiet 
eisaally  met^  the  appeUee  aaked  the  appellant  if  he  was  aware  he 
hdd  Coman'a  note  with  his  name  on  it,  to  which  the  appellant  re- 
plied that  he  was.  The  note  was  not  present  at  that  interriew. 
There  is  bat  little  conflict  in  the  testimony  of  the  parties  as  to  what 
ooconed  at  the  interview  in  the  bank.  The  appellant^  howeyer,  in- 
sisti^  that  when  inqniredof  asto  his  knowledge  of  the  note,  he  asked 
vhen  the  note  was  made,  and  on  being  informed,  simply  replied, 
that  if  the  note  was  made  then  he  must  have  signed  it  This  fact 
wonld  not  alter  the  law  of  the  case.  The  appellant  does  not  deny, 
fliat  when  he  was  asked  if  he  was  aware  appellee  held  Ck)man's  note 
with  his  name  on  it,  he  replied  he  was. 

It  is  insisted,  the  appellee  was  misled  to  his  injniy  by  this  declara- 
tion of  the  appellant,  and  was  induced  to  sleep  on  his  rights,  and  not  to 
take  any  actiye  measures  to  enforce  the  payment  thereof,  or  even  to 
secure  his  debt  It  is  apparent  from  the  evidence,  that  Goman,  at 
the  time  of  the  interview  of  the  parties  at  the  bank,  was  about  to 
break  up,  and  both  parties  were  anxious  to  secure  the  amounts  due 
them,  or  for  which  they  were  liable  as  the  surety  of  Ooman.  It  is 
admitted  that  appellant,  at  that  interview,  told  the  appellee  he 
thought  the  best  way  was  not  to  press  Coman,  and  that  if  he  was 
let  alone,  he  thought  he  would  come  out  all  right  It  is  insist^  on 
the  part  of  the  appellee,  that  this  declaration  was  made  in  bad  faith, 
and  made  for  the  purpose  of  throwing  appellee  off  his  guard,  with  a 
view  on  the  part  of  the  appellant  to  obtain  a  better  opportunity  to 
secure  his  own  claims,  or  those  for  which  he  was  liable.  On  the  con- 
trary, the  appellant  insists  it  was  simply  an  expression  of  an  opinon 
on  his  part  as  to  the  best  course  to  be  pursued  by  both  parties  in 
reference  to  their  relations  with  Goman,  and  was  made  in  good  faith, 
and  for  no  sinister  jmrpose.  These  are  the  main  facts  and  declara- 
tions of  the  appellant,  relied  on  to  create  the  estoppel. 

There  can  be  no  doubt,  that  if  a  party  makes  a  declaration,  or 
does  any  act  to  induce  another  to  do  an  act  he  would  not  otherwise 
do,  or  to  invest  his  capital  on  the  faith  of  such  declaration  or  act, 
he  will  be  estopped  to  deny  the  truth  of  his  declaration,  or  thu  just 
effect  of  his  act  Such  is  the  reasonable  and  just  rule  of  the  law. 
When  a  party  is  interrogated  concerning  a  transaction  which  affects 
the  interests  of  another,  if  he  remains  silent  or  answers  falsely,  and 
if  the  other  is  misled  thereby,  such  party  will  be  held  bound  by  his 
silence  or  his  false  declarations.  Where  a  party  is  induced,  by  the  acts 
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or  the  declarations  of  another,  to  do  an  aot  he  would  not  otherwiae 
do,  or  omit  to  do  an  act  he  would  have  done  but  for  the  oondact  of 
each  party,  and  injury  regal ts  therefrom,  the  party  who  indaoed  each 
action,  or  non-action,  most  be  held  responsible  for  the  oonseqaenoea. 
If  we  apply  these  just  principles  in  their  fullest  force  to  this  trans- 
action, would  the  admissions  of  the  appellant,  and  the  advice  he 
gave  the  appellee  concerning  the  best  course  to  be  pursued  with 
reference  to  Goman,  be  sufficient  in  law  to  estop  him  from  denying 
the  execution  of  the  note  P  This  is  the  true  inquiry  in  this  case. 
As  we  have  said,  there  is  no  pretense  that  the  appellee  was  induced, 
by  any  thing  the  appellant  did  or  said,  to  take  the  note  in  the  first 
instance.  If  he  is  now  to  be  estopped  from  denying  the  execution 
of  the  note,  and  asserting  the  truth  as  against  the  appellee,  it  must 
be  by  the  admissions  made  in  the  couTersation  in  the  bank,  and 
the  adyice  then  given.  No  other  acts  are  alleged,  and  none  are 
proven. 

The  doctrine  of  estoppel  in  pais  is  to  prevent  injuries  arising  from 
acfcs  or  declarations  which  have  been  acted  on  in  good  faith,  and 
which  it  would  be  inequitable  to  permit  the  party  to  retract  In 
order  to  create  such  an  estoppel,  the  party  estopped  must  have 
induced  the  other  party  to  occupy  a  position  he  would  not  have 
occupied  but  for  such  acts  and  declarations.  KnoeM  v.  Kirchsr, 
33  111.  308. 

The  conduct  and  representations  must  be  such  as  would  ordi- 
narily lead  to  the  results  complained  of.  An  act  or  declaration 
consistent  with  good  faith,  the  injurious  result  of  which  could  not 
have  been  foreseen  or  anticipated  by  any  ordinary  forecast  of  mind, 
certainly  ought  not  to  operate  as  an  estoppel,  although  injury  may 
result  therefrom  to  a  third  party. 

Lord  DEyHAN,  in  Piehard  v.  S&atBy  6  Add.  ft  El.  469,  gave  a 
very  clear  and  accurate  definition  of  this  doctrine,  where  it  is  said : 
^  The  rule  of  law  is  clear,  that  where  one,  by  his  words  or  conduct, 
willfully  causes  another  to  believe  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  the  belief,  so  as  to  alter  his  own 
previous  position,  the  former  is  precluded  from  averring  igainst  the 
latter  a  different  state  of  things  as  existing  at  the  same  time." 

We  are  unable  to  discover  in  the  evidence  any  act  or  declaration 
on  the  part  of  the  appellant,  the  ordinary  effect  of  which  would 
have  been  to  mislead  the  appellee  to  his  injury,  or  which,  in  fact, 
did  mislead  him,  or  cause  him  t^  do,  or  omit  to  do,  any  thing  that 
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molted  in  injary  or  loas.  The  eyidenoe  does  not  discloie  that  the 
^ppeUee  was  placed  in  any  different  or  worse  position,  bjany  thing 
that  was  said  or  done  by  the  appellant,  or  by  any  admission  he  made, 
or  by  any  advice  that  was  given.  The  appellee  himself  does  not 
testify  he  omitted  to  do  any  single  act,  or  that  he  omitted  to  take 
any  measures  toward  the  collection  or  securing  of  his  debt  by  reason 
oty  or  in  consequence  of,  such  admission  or  advioe.  There  is  noth- 
ing in  the  entire  evidence  that  would  warrant  the  appellee,  under 
the  drcnmstances,  to  fold  his  hands  and  do  nothing  toward  the 
collection  and  the  securing  of  the  debt  He  had  reason  to  believe 
Ooman  was  about  to  become  bankrupt;  that  subject  was  thoroughly 
canvassed  by  the  parties. 

It  is  suggested,  in  argument,  that  the  appellee  knew  the  appellant 
was  amply  responsible  for  the  debt,  and  relying  on  that  fact,  and 
the  admissions  made  by  the  appellant,  he  was  induced  to  make  no 
effort  to  collect  his  debt  This  fact  cannot  avail  to  aid  the  appel- 
lee's cause.  He  knew  Goman  had  been  in* failing  circumstances; 
that  the  note  had  been  due  in  his  hands  from  ten  to  eleven  mouths; 
that,  at  most,  appellant  was  only  surety  on  the  note,  and  good  faith 
toward  the  appellant  ought  to  have  prompted  him  to  make  every. 
possible  effort  to  make  or  secure  the  debt  out  of  the  principal  before 
he  became  utterly  insolvent 

The  doctrine  of  estoppel  insisted  upon  concerns  conscience  and 
equity,  and  the  party  that  would  avail  of  it  must  himself  have  acted 
in  good  faith  toward  the  party  on  whose  conduct  he  relied,  or  it  will 
not  be  held  to  constitute  a  bar  to  the  assertion  of  the  truth. 
Pruton  V.  ManUf  25  Conn.  118. 

We  do  not  discover  that  the  advice  the  appellant  gave,  concerning 
the  course  to  be  pursued  with  reference  to  Oonum,  caused  the  appel- 
lee to  change  his  position  in  the  least,  or  even  caused  him  to  omit 
any  act  he  would  have  done  but  for  that  advice.  There  is  nothing 
in  the  evidence  to  show  but  that  the  advice  was  given  in  the  utmost 
good  faith;  but  if  it  was  not,  and  a  sinister  purpose  could  be 
imputed,  still,  if  the  appellee  was  not  induced  by  such  advice  to 
change  his  position,  or  act  differently  firom  what  he  otherwise 
would  have  done,  the  appellant  is  not  responsible.  Starr  v. 
TauHee,  17  Md.  341. 

The  case  of  Lancaster  v.  BaUtMy  7  Gill  &  John.  468,  is  a  stronger 
ease  than  the  one  before  us.  The  action  in  that  case  was  by  the 
indorsee,  against  the  maker  of  a  promissory  note.    The  latter,  when 
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applied  to  by  the  pUuntiff  for  pajmenty  replied,  it  was  all  right ; 
that  ha  would  show  he  was  entitled  to  certain  credits^  and  that  he 
would  then  settle  the  note.  The  first  indorsement,  the  name  of  the 
payee,  was  a  forgery.  It  was  held,  these  facts  did  not  estop  the 
maker  from  interposing  that  defense. 

In  Morrison  v.  Weawff  16  Ind.  344,  it  was  held,  that  where  the 
maker  was  informed  that  the  note  had  been  already  purchased,  and 
promised  the  assignee  to  pay  it,  he  was  not  estopped  to  contest  its 
Talidity,  on  the  ground  that  the  promise  did  not  induce  the  par> 
ohase. 

The  case  of  Tk$  Bank  r.  Hatard,  80  N.  T.  226,  to  which  oar 
attention  has  been  called  by  the  counsel  for  the  appellee,  is  not  in 
point  on  the  question  involved  in  this  case. 

The  case  of  P^rU  v.  FMbTj  21  Wend.  172,  is  not  illustrative  of 
the  one  we  are  considering.  That  case  simply  holds,  that  where  a 
maker  of  a  note  is  present  when  the  note  is  about  to  be  pundiased 
by  a  third  party,  for  a* valuable  consideration,  and  acknowledges  his 
liability  therefor,  he  is  estopped  to  deny  he  made  the  admission  in 
ignorance  of  the  true  state  of  facts.  The  case  states  a  correct  prin* 
ciple  of  law,  but  the  facts  are  totally  different  from  those  presented 
in  this  record,  ahd  the  principle,  therefore,  can  have  no  application. 
If  it  appeared  that,  by  the  admission  insisted  upon,  the  appellee 
had  been  induced  to  receive  the  note  in  the  first  instance,  the  case 
would  be  in  point,  and  would  be  authority. 

We  have  carefully  examined  every  case  to  which  our  attention 
has  been  called  by  the  counsel  for  the  appellee,  and  we  do  not  find 
any  of  them  to  be  in  conflict  with  the  views  we  have  here  expressed. 
So  far  as  the  principles  contained  in  any  of  those  cases  have  any 
application  to  the  facts  of  this  case,  they  fully  sustain  the  views 
announced. 

After  a  careful  consideration  of  the  whole  fisusts  in  the  record,  we 
are  of  opinion  that  the  finding  of  the  court  was  contrary  to  the  law 
and  the  evidence,  and  for  the  reasons  indicated  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgmfni  r&versed. 
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of  ft  note  for  a  certain  sum,  pa^ble  in  correncjjwith  legml  Intereet 
in  ovderto  obtain  an  extension  of  time,  gave  a  new  note  for  the  amount,  pa/, 
able  in  gold  coin,  or  in  enrrene/  with  the  premium  on  gold,at  a  oertaln  date. 
BM,  that  the  second  note  was  nsorlous. 

AonoH  on  a  promissory  note.    The  opinion  states  Uie 
D.  CKBegrie,  for  appellants. 
Dak  S  Bumdt,  for  appellee. 

WALKBBy  J.  It  appears  that  appellant  Ghttes,  in  Febmary,  1864, 
sold  to  appellee  a  fimn  for  the  sum  of  tlO,000>  payable  1400  in  hand, 
16,600  on  the  first  of  April  following,  t2,000  at  one  year  firom  the 
34th  of  Febmary,  1864,  and  t2,000  two  years  from  that  date,  the 
deferred  payments  to  bear  ten  per  oent  interest,  and  to  be  secured  by 
deed  of  trust  The  first  payment  was  made,  the  notes  and  deed  of 
trust  were  executed  and  delivered  according  to  the  agreement,  and 
Chtee  executed  a  conveyance  of  the  fann. 

When  the  first  note  fell  due,  appellee,  having  been  disappointed 
in  getting  his  money  from  Qermany,  was  unable  to  meet  it,  and  it 
was  agreed  that  Oates  should  not  sell  the  fium  under  the  deed  of 
trust,  and  appellee  was  to  pay  him  in  gold,  or  its  value  on  the  first 
day  of  April,  1864,  in  United  States  treasury  notes;  and  appellee 
then  gave  to  Oates  another  note  for  15,600  in  coin,  or  in  treasury 
notes  with  the  premium  that  coin  was  worth  at  that  date;  in  the 
following  August,  appellee  paid  the  note  first  fsdling  due,  with 
interest,  and  it  was  surrendered  up  to  him. 

In  December,  1866,  appellee  paid  to  appellant  Gates,  $4,750  which 
^ypellee  claims  he  directed  to  be  paid  on  the  two  notes  of  t2,000 
each,  but  that  appellant  Qates  retained  tl,200  as  a  premium  on  gold, 
on  the  first  day  of  April,  1864^  which  he  claimed  was  due  to  him  on 
the  note  falling  due  on  that  date,  and  then  applied  the  remiunder  of 
the  sum  then  paid,  on  the  two  notes  he  still  held.  Appellant,  on 
the  other  hand,  claims,  that  when  the  payment  was  made  in  Decem* 
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ber>  I8669  it  whs  through  the  sons  of  appellee,  and  that  he  then  set* 
tied  with  them,  and  thej  agreed  the  money  shonld  be  applied  iu  the 
manner  he  adopted,  and  they  agreed  that  tl,200  should  be  the 
amount  of  the  premium  on  tiie  gold.  This  tl,200  produces  this 
oontroyersy. 

It  IS  claimed  by  Gates  that  it  was  paid  in  consideration  of  an 
extension  of  time  for  the  payment  of  the  first  note.  On  the  other 
hand,  it  is  insisted  that  it  was  an  usurious  transaction,  and  that 
there  was  no  other  consideration  for  the  agreement  It  seems  to  be 
dear  that  the  15,600,  and  the  agreement,  as  it  is  called,  of  April  Ist,. 
1864,  are  for  one  and  the  same  sum  of  money;  about  this,  there  is 
no  dispute ;  and  it  would  seem  that  when  the  note  with  interest 
was  paid  in  full,  and  it  was  surrendered  up,  the  whole  debt  was  paid 
and  discharged.  The  note  or  agreement  of  April  1st  being  for  the 
same  debt,  and  not  made,  or  intended,  to  be  a  discharge  of  the  other,, 
was  only  collateral  to  it,  and  when  the  principal  was  paid  the  pre- 
sumption would  be  that  the  collateral  would  be  discharged. 

It  appears,  from  all  the  eyidence,  there  was  no  claim  for  any  sum^ 
as  premium,  when  the  note  was  delivered  up  to  the  maker.  It  seema 
seems  to  us,  that  as  the  note  was  secured  and  the  agreement  was  not,. 
Gates  would  then,  as  he  did  subsequently,  when  he  says  a  new  note 
was  offered  for  the  last  note  falling  due,  have  refused  to  release  hia 
security  for  the  tl,200,  if  he  regarded  it  as  due  him*  Why  did  he 
not,  as  he  did  when  the  last  payment  was  made,  deduct  the  tl,'30O 
and  credit  the  balance  ?  He  says  it  was  because  one  of  the  sons 
of  appellee  promised  to  pay  it  when  his  father's  money  c^ime  from 
Germany,  He  was,  as  he  says,  unwilling  to  reoeire  a  new  note  sub- 
sequently because  it  would  have  been  without  security,  and  he  fails 
to  explain  why  he  was  willing  to  permit  the  tl,200  to  remain  un- 
secured. 

The  note  of  February  24th  and  the  note  of  April  1st  being  fox 
the  same  indebtedness,  given  at  different  times,  the  question  is  pre- 
sented as  to  what  was  the  consideration  of  the  latter.  Gates  says  it 
was  for  an  extension  of  time  to  pay  the  money  on  the  note  already 
due.  We  fail  to  find  any  agreement  proved  that  any  specific  time 
was  agreed  upon.  From  the  evidence  contained  in  the  record,  we 
fail  to  perceive  there  was  an  agreement  that  would  have  prevented 
Uates  from  suing  on  the  note  of  February,  at  anytime.  The  note 
of  April  Ist  specifies  no  time  for  payment,  and  being  a  promise 
generally,  the  law  would  presume  it  was  payable  on  demand.    This 
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the  legal  effect  of  the  note,  it  was  not  based  on  any  considera- 
tion. It  in  nowise  changed  the  rights  or  liabilities  of  the  parties. 
Had  Gates,  on  delivery  of  the  new  note  to  him,  at  once  demande«]i 
its  payment,  it  would  have  thereby  become  due.  There  was  not, 
thei^fore,  an  extension  of  the  time  of  payment,  and  hence  no  new 
consideration  to  support  the  agreement  It  was  usurious,  as  it 
attempted  to  give  appellant  more  than  the  legal  rate  of  interest. 
Or,  if  we  take  the  other  explanation  of  Gates,  that  his  object  was  to 
avoid  loss  by  the  depreciation  of  treasury  notes  after  the  maturity  of 
the  note  and  before  its  payment,  we  fail  to  perceive  any  considera- 
tion to  support  the  new  agreement  It  appears  that  the  sale  was 
made  for  treasury  notes,  and  the  price  of  the  land  was  fixed  and 
agreed  upon  with  reference  to  payment  in  such  funds.  This  being 
the  case,  and  appellant  still  treating  the  first  note  as  being  so  payable, 
the  effect  was  to  render  the  note  payable  in  a  different  and  more 
valuable  medium  —  to  increase  its  value — because,  when  the  new 
note  was  made,  it  is  conceded  that  treasury  notes,  at  their  par  value, 
would  have  discharged  the  debt»  and  this  was  sometime  subsequent 
to  its  maturity.  Again,  had  treasury  notes  appreciated  to  the 
standard  of  gold  before  payment  was  made  under  the  new  note* 
appellee  was  required  to  pay  the  amount  of  treasury  notes  that  gold 
would  have  purchased  on  the  first  of  ApriL  This  was  an  effort  to 
change  the  contrast  essentially,  and  without  any  consideration,  as 
we  have  seen.  If  valid,  it  would  have  changed  the  character  of  the 
contract,  given  Gates  new  and  valuable  rights  not  possessed  under 
the  original  note,  and  without  any  benefit  to  appellee.  We  are, 
therefore,  of  opinion  that  the  new  note  was  not  binding,  and  oon- 
farred  no  rights. 

It  follows,  that  the  account  was  correcUy  stated  in  the  court 
below,  and  the  decree  is  right,  and  must  be  affirmed. 

Deen$  affirmed. 
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Trb  bmnuvoi  Ooxpakt  op  Nokth  Aicbbioa,  appeDaiii^  t. 

HOPB. 

(tiiiLiiw) 

F%t$  innifan€$.    Proof  of  lom,    Bepaiin  if  eompmif. 

A  pdll«(f  9i  fire  insunuioe  provided  that,  in  cue  of  loos,  the  compeiij  biI|^ 
reetore  or  repair  the  propertj,  within  a  reasonable  time,  bj  giving  notioe  of 
Hi  iBteoHops  to  to  do,  within  thirtj  days  after  the  receipt  of  proof  of  loa. 
Bdd,  that  to  aathorlie  the  compan j  to  repair,  notioe  of  their  intention  00  to 
do  mnet  be  eenred  within  the  thirty  daye  epedfied,  and  that,  in  the  abeenoo 
of  an/  proTiflion  in  the  policy  to  the  contrary,  deliverj  of  proof  of  loae  to 
the  local  agent  was  dellyerj  to  the  company  for  all  the  porpoeet  of  tho 
policy.    (8se  note,  p,  SI.) 

AonoK  of  aasampsit  on  a  policy  of  inBoranoe.  The  jniy  ran* 
dered  a  yeidict  for  plaintiff  of  t386.76.  Judgment  was  rendered  oa 
Uie  Terdiot,  and  the  defendant  appealed. 

Wittiam  S.  Field,  for  appeUant 

Chariss  P.  Wise  and  Alex.  W.  Hope,  for  appellee. 

SooTT,  J.  This  was  an  action  oommenoed  by  the  appellee  against 
tiie  appellant,  on  a  policy  of  insurance.  The  property  was  destroyed 
by  fire,  and  the  company  failing  to  pay  the  loss,  this  suit  was  insti* 
tuted  to  reooyer  the  damages  which,  it  is  alleged,  the  appellee  sus- 
tained. 

The  defense  relied  on  is,  that  the  company  elected  to,  and  did» 
repair  the  property  insured  after  the  injury  occasioned  by  the  fire. 
The  policy  contained  a  clause,  that  it  should  be  optional  with  the 
company  to  repair,  rebuild  or  replace  the  property,  loss  or  damage 
with  other  like  kind,  within  a  reasonable  time,  by  giving  notice  of 
its  intention  so  to  do,  within  thirty  days  after  the  receipt  of  proof 
of  loss.^ 

It  is  in  proof  that  the  company  did  elect  to  repair  the  property 
insured,  and  did  do  work  upon  it,  for  which  it  paid  the  carpenter 
who  did  the  work  the  sum  of  tl50.  There  is  great  conflict  in  the 
eyidenoe  as  to  the  fact  whether  the  building,  after  the  work  was 
completed  by  the  company,  was  in  as  good  condition  as  before  the 
fire.    The  building  was  an  old  one,  and  the  weight  of  evidence  seems 


JANUARY  TERM,  1871.  49 

The  Imninuioe  CSo.  of  North  America  ▼.  Hope. 

to  be  that  it  was  so  nearly  destroyed  by  the  fire^  that  the  work  and 
materials  used  in  making  the  repairs  were  a  useless  expenditure. 

The  appellee  insists  that  the  company  did  not  make  its  eleotion 
to  repair  the  property  within  the  thirty  days,  the  period  fixed  by  the 
proTisions  of  the  policy  in  which  the  company  had  the  right  to 
make  snch  election. 

The  repairs  that  were  made  by  the  company  were  not  made  with 
the  express,  or  even  the  implied,  consent  of  the  assnred.  It  is  in 
eridence  that  he  protested  when  he  was  first  notified  that  the  com* 
pany  intended  to  repair  the  property  against  any  work  being 
expended  thereon,  and  placed  his  objections  on  two  grounds :  Firsts 
that  the  building  was  so  badly  injured  that  it  could  not  be  repaired 
to  any  advantage ;  and,  second,  that  the  company  did  not  make  its 
election  within  thirty  days. 

It  is  therefore  a  material  inquiry,  whether  the  company  did  make 
its  election  to  repair  the  proper^,  within  thirty  days  after  the 
receipt  of  proof  of  loss,  and  so  notified  the  assured. 

The  right  of  the  company  to  replace  or  repair  the  property  insured, 
in  case  of  loss,  is  created  by  the  provisions  of  the  policy,  and  ii  the 
company  does  not  make  its  election  in  apt  time,  and  give  the  assnred 
notice,  the  right  to  so  build  or  repair  does  not  exist.  And,  in  the 
erent  that  the  company  does  such  work  outside  of  the  terms  of  che 
policy,  without  the  consent  of  the  assured,  it  will  be  in  its  own 
wrong,  and  no  deduction  can  be  made  from  the  amount  of  the  loss 
on  account  of  such  work.  If  the  election  to  replace  or  repair  the 
property  is  not  made  within  the  period  fixed  by  the  express  terms 
of  the  policy,  and  notice  given,  the  right  of  action  becomes  complete 
in  the  assured,  and  no  subsequent  election  on  the  part  of  the  com* 
pany,  not  assented  to  by  the  assured,  will  divest  that  right  of  action* 

The  proofs  of  loss,  in  this  instant,  were  furnished  to  the  local  agent 
on  the  6th  day  of  May,  and  the  evidence  establishes  the  fact,  that  the 
notice  to  repair  the  property  was  not  given  until  about  the  middle 
of  June,  a  period  of  more  than  thirty  days  having  elapsed. 

It  is  insisted  that  it  is  not  a  sufficient  compliance  with  the  terms 
of  the  policy,  to  deliver  the  proofs  of  loss  to  the  local  agent,  and 
that  the  time  in  this  instance  would  not  begin  to  run  until  such 
proofo  were  delivered  to  the  general  agent  of  the  company  at  Ohicaga 
We  find  no  snch  condition  in  the  policy.  In  the  absence  of  *ny 
provision  to  the  contrary,  the  delivery  of  proofs  of  loss  to  the  local 
•gent  will  be  taken  and  considered  as  a  delivery  to  the  company. 
Vol.  XI.  —7 


50  ILLINOIS, 


The  Intanuioe  Ck>.  of  North  Ameiioa  t.  Hope. 


for  all  the  parpoees  of  the  policy,  and  if  the  local  agent  falls  to  for- 
ward the  same  to  the  home  office,  or  to  the  office  of  the  genend 
agent,  as  required  by  the  nsage  of  its  business,  the  negligence  cannot 
be  charged  to  the  assured*  fferran  r.  Ptwia  Marine  and  Fire  Ins, 
Oo^  28  IlL  285. 

The  objection  that  the  proofs  of  loss^  when  presented  on  the  6th 
day  of  May,  were  not  in  conformity  to  the  conditions  of  the  policy, 
does  not  aid  the  cause  of  the  appeUant  Only  a  general  objection 
was  made  by  the  agent  when  the  proofs  were  presented,  and  no  spe- 
cific defect  was  suggested  or  pointed  out  The  rule  is,  that  if  the 
proofis  of  loss  are  insufficient  when  presented,  it  is  the  duty  of  the 
company,  or  agent,  togiye  notice  to  fJie  assured  of  the  specific  defect, 
and  if  the  company  or  agent  fail  to  point  out  wherein  the  proofs  are 
defective,  such  proo^  notwithstanding  a  general  objection,  will  be 
deemed  sufficient  Tke  Great  Western  Ins.  Go.  v.  Slaaden,  26  111.  365. 

The  proofs  of  loss  were  not,  in  fact,  forwarded  to  the  office  of  the 
general  agent  at  Chicago  until  the  25th  day  of  May,  but  that 
was  the  fault  of  the  local  agent,  and  not  of  the  assured,  and  the 
company  can  derive  no  benefit  from  the  negligence  of  its  own  agent. 
The  assured  ought  not  to  be  prejudiced  ar  delayed  in  the  collection 
of  his  loss  by  reason  of  any  negligence  of  the  local  agent  to  discharge 
his  full  duty  to  the  company. 

We  are  of  opinion  that  the  notice  of  election  on  the  part  of  the 
company  to  repair  the  property  on  which  the  loss  occurred  was 
not  given  in  apt  time. 

It  does  not  appear  that  the  assured  ever  consented  that  the  com- 
pany might  make  the  repairs,  and  without  such  consent,  if  the  elec- 
tion to  repair  was  not  made  in  the  proper  time,  the  company  had 
no  right  to  do  the  work.  The  expenditure  of  work  and  materials 
in  making  the  repairs,  was  the  voluntary  and  unauthorized  act  of 
the  company,  and  no  deduction  can  be  made  from  the  amount  of 
the  loss  occasioned  by  the  fire,  on  account  of  such  work. 

The  instructions  given  at  the  request  of  the  appellee  are  not  so 
variant  from  the  views  here  expressed  as  to  mislead  the  jury.  The 
instructions  refused  for  appellant  do  not  state  the  law  correctly, 
and  were  therefore  properly  refused  by  the  court 

It  is  insisted  that  the  verdict  is  against  the  weight  of  evidence. 
There  is  certainly  a  very  great  conflict  in  the  evidence  as  to  the 
value  of  the  property  covered  by  the  policy.  Some  of  the  witnesses 
placed  its  value  much  higher  than  the  amount  of  the  verdict,  and 
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others  much  lower.  It  waa  the  proyinoe  of  the  jury  to  weigh  the 
evidence  and  arrive  at  a  jnst  conclusion.  After  a  careful  considera- 
tion of  the  whole  eyidenoey  we  cannot  say  that  the  verdicfc  is  so 
clearly  wroQg  that  it  ought  to  be  disturbed  by  the  appellate  court. 
In  all  such  cases*  where  the  evidence  is  conflicting,  on  questions  of 
mere  value  of  property,  about  which  men  differ  so  widely  in  their 
judgments,  we  must  rely  on  the  verdict  of  the  jury,  as  presenting 
the  true  and  just  conclusion  to  be  drawn  from  the  evidence. 
Perceiving  no  substantial  error  in  the  record,  the  judgment  mutt 

oe  affirmed. 

Judgment  affirmed. 

Aoo.  — Inwmn  hxw  tli«  right  to  rebuild  or  repair  only  where  It  Is  epeclally  pro* 
vided  for  to  the  policy.  WaOaee  ▼.  Jrw.  Co.,  i  La.  389 ;  ComnumweaUh  Im,  Co,  t.  I«6ftfMtt, 
IT  Penn.  BL  SOS. 

If  no  time  la  llxed  within  which  the  iDBtirers  are  to  elect  whether  they  will  repair 
or  not,  they  must  elect  within  a  reasonable  time.  HatiMng  v.  HamOlon  Mnt,  Ffre  Int. 
GkLiftOrmy,  4aik  What  Is  a  reasonable  time  Is  ordinarily  a  question  for  the  Jury.  In 
anihertand  ▼.  Soekty  of  ths  9un  Fire  l/w.  Co^  U  Gases  In  Court  of  Sessions,  N.  S.,  Til 
<8rotch),  a  policy  on  a  stationer's  stock  save  the  company  the  option  tu  pay  or 
ra4nstato.  The  Are  occurred  April  13 ;  the  statement  of  loss  was  filed  April  28,  and  on 
the  9Bd  of  May,  after  a  Tariety  of  neirotlatlons  for  a  settlement,  the  company  elected 
to  re-instate.   Held,  that  the  election  was  in  time. 

Where  the  Insurer  elects  In  accordance  with  the  policy  to  re-Instate,  and  Is  proceed- 
Inf  to  do  so,  and  the  municipal  authorities  cause  the  bulldlnfr  to  be  taken  down  as 
dangerous,  the  Insurer  is  not  thereby  rellCTed  from  liability,  but  must  either  re-instate 
or  pay  the  damages  for  not  doing  it.  Bnwn  r,  RoycA  Ins  Gb^  1  Bll*  ft  BlI.  868.  So,  where 
a  wooden  building  situated  within  the  fire  limits  of  Detroit  was  injured  by  fire,  and  by 
the  ordinances  of  that  city  could  not  be  repaired  without  the  consent  of  the  common 
council,  which  was  refused.  The  building  was  Insured  for  $8,000,  and  the  policy  con- 
tained a  clause  that  In  case  of  loss  or  damage  to  the  property,  it  should  be  optional 
with  the  company  to  rebuild  or  repair  the  building  within  a  reasonable  time.  The 
cost  of  repairing  the  building  would  be  much  less  than  the  amount  of  the  Insurance, 
bat  without  leaTe  to  repair,  the  building,  which  before  the  fire  was  worth  $4,000,  would 
be  worth  less  than  $1,000.  Held,  that  the  Insured  was  entitled  to  recoTer  the  whole 
Insurance,  and  was  not  limited  to  such  sum  as  would  coTor  the  cost  of  repair.  Brady 
▼.  Aortic  Wettem  In$  Co,,  11  Mich.  ttft.  But  if  the  assured  refuse  permission  to  rebuild, 
after  due  notice  of  election,  he  loses  his  right  of  action.  Bedit  ▼.  Home  Irw.  Co., 
8B  N.  T.  628. 

Where  the  Insurers  elect  to  rebuild  or  replace,  in  accordance  with  the  terms  of  the 
loUcy,  the  contract  of  Insurance  is  cooTorted  Into  a  building  contract.  lb. ;  MnrreU  t. 
jving  Fire  int.  Co,,  33  N.  Y.  4S0.  When  premises  are  Insured  In  two  companies  for  dis- 
tinct sums,  and  both  companies  unite  in  notifiring  the  Insured  of  their  election  to 
rebuild,  they  become  liable  to  a  Joint  or  scTeral  action  for  a  breach  of  the  contract  to 
rebuild.  lb. 

Enlargement  of  the  time  of  performance,  waiver  of  performance  by  the  assured, 
accord  and  satisfaction,  or  tender  of  performance  after  the  accrual  by  election  of  the 
llsblllty  to  repair,  are  good  defenses  to  an  action  on  the  policy,  and  parol  evidence  la 
admissible  to  sustain  them.   Franklin  Fire  Ins.  Co,  t.  Hernia,  5  Md.  170. 

If  the  company  do  not  elect  to  replace,  indemnity  for  the  loss  and  not  the  cost  to 
ieHaoe  Is  the  measure  of  damsge.  Com,  Ins.  Co,  t.  Lennett,  37  Penn.  St.  206.  But  If  the 
dompany  elects  to  rebuild,  and  is  proceeding  to  do  it  in  an  improper  manner,  a  court 
of  equity  will  not  Interfere,  but  will  leave  the  insured  to  his  action  for  damages  as  on 
a  building  contract.  Home  Ins.  Co,  v.  Thnmpmn,  1  Upper  Canada  Brr.  A  App.  247.—  Rkp. 
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n  01.101.) 

MimUpal  MfparaUam — ardinanee  —  ifUmfermoe  10AA  prii9aU  btuimtm.    BnUm 

ieaUng  Uquars. 

A  atj  ordinanoe  for  regnlatiiig  the  sale  of  intoxicadng  liqaon  pioTided  thai 
dmggiflta  might  aell  sach  liqaon  for  certain  parpoeee,  bat  required  them, 
under  a  heayj  penalty,  to  famish  a  qoarter-jearlj  statement  verified  by 
their  own  and  their  clerks'  and  senrants'  affidavits,  showing  the  kind  and 
qoantitj  of  liquor  sold,  when  and  to  whom  sold,  etc  In  a  prosecution  under 
this  ordinance  to  recover  the  penalty  for  failing  to  furnish  the  statement, 
kM,  that  the  city  council  had  no  power  to  pass  the  ordinance ;  that  it  was 
unreasonable  and  oppressive  and  an  invasion  of  the  sanctity  of  private  buai- 


Appeal  firom  the  oircait  ooart  of  Dewitt  eoniify.  The  opinion 
•tatee  the  oaee. 

£  H.  Pahner,  for  appellant 

Moore  d  Warner,  for  appellee. 

Tho&htok,  J.  Appellee  was  arreBted  and  proeeonted  under  ma 
ordinance  of  the  oity  of  Clinton.  He  was  found  not  goilty.  The 
oit J  prosecutes  this  appeal. 

The  city  council  adopted  an  ordinance,  prohibiting  the  sale  of 
intoxicating  liquors,  of  any  kind  whatever,  and  afBxed  penalties  for 
its  yiolation. 

It  was  agreed  that  the  prosecution  was  for  a  violatiou  of  section 
5  of  this  ordinance;  that  appellee  was  a  druggist,  engaged  in 
business  in  the  city,  and  as  such  had,  for  tiiore  than  one  year,  sold 
spirituous  liquors  for  medical  purposes;  but  that  he  had  not 
reported  such  sales  to  the  city  council,  as  the  section  required  him 
to  do. 

The  following  is  the  section  referred  to  : 

^  This  ordinance  shall  not  apply  to  the  sale  of  any  spiritnoua, 
▼inous,  malt,  fermented,  mixed  or  intoxicating  liquois,  kept  by  any 
established  apothecary,  druggist,  his  agents,  clerks  or  serrants,  for 
sacramental,  chemical,  mechanical  or  medical  purposes,  provided 
the  same  arc  sold  in  good  faith,  under  the  prescription  of  a  pbysi* 
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ciaiiy  except  in  extreme  cases,  and  then  said  druggists  shall  be  satis- 
fled  beyond  a  reasonable  doubt  that  the  person  or  persons  applying 
for  snch  liquors,  or  purchasing  the  same  for  sacramental,  chemical, 
mechanical  or  medicinal  purposes,  will  use  the  same  in  good  faith  for 
one  of  those  purposes;  and  provided,  further,  that  said  apothecary 
nr  druggist  shall  furnish  to  the  dty  clerk,  within  ten  days  after  the 
expiration  of  each  quarter  of  the  year,  after  this  ordinance  is  in 
force,  a  statement,  in  writing,  of  aJl  spirituous,  vinous,  malt,  fer- 
mented or  intoxicating  liquors  sold  by  him,  his  agents,  clerks  or 
senrants,  during  the  preyious  quarter,  mentioning  therein  the  kind 
and  quality,  when  and  to  whom  sold,  and  upon  whose  prescription 
or  assurance.  Said  statement  shall  be  subscribed  and  sworn  to  by 
such  apothecary  or  druggist,  and  each  and  every  agent,  clerk  or 
servant  in  his  employ,  each  making  oath  for  himself  and  not  for  the 
other,  that  said  statement  is  true  in  substance  and  in  fact  Every 
apothecary  or  "druggist  neglecting  or  failing  to  furnish  said  state- 
ment shall,  upon  conviction  thereof,  forfeit  and  pay  to  the  city  coun- 
cD  of  the  city  of  Glinton  the  sum  of  not  less  than  fifty  nor  more  than 
two  hundred  dollars  for  every  ofFense. 

^Passed and  approved  April  13,  1867." 

Errors  enough  have  been  assigned,  and  points  made,  to  afford 
opportunity  to  write  a  volume  upon  the  powers  of  the  legislature  and 
of  a  city  government  This  court  has  often  decided  as  to  the  power 
of  the  legislature,  over  the  sale  and  traffic  in  intoxicating  liquors, 
and  the  right  to  confer  it  upon  municipal  corporations. 

We  propose  to  discuss  one  question  only :  Had  the  city  council 
the  power  to  enact  section  five  of  the  ordinance  ?  The  solution  of 
this  in  the  negative,  is  decisive  of  the  case. 

The  penalty  annexed  is  not  for  the  sale  of  spirituous  liquors. 
This  is  expressly  permitted  to  druggists,  for  sacramental,  chemical, 
mechanical  and  medical  purposes.  It  is  merely  for  a  failure  to 
report,  quarter-yearly,  the  kind  and  quantity  sold  for  such  pur- 
poses!, when  and  to  whom  sold,  and  on  whose  prescription  or  assur- 
ance. This  report  must  be  verified  by  the  affidavit  of  the  druggist, 
and  of  every  clerk  and  servant  in  his  employ. 

Under  this  section,  it  is  no  offense  to  sell  spirituous  liquors  for 
the  purposes  indicated.  Neither  is  it  one  to  sell  without  the  pre- 
scription of  a  physician,  nor  without  having  ascertained,  beyond  a 
reasonable  doubt,  the  object  of  the  purchaser.  The  only  offense  it 
the  neglect  to  furnish  a  detailed  statement  of  his  business. 
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The  section  is  suspioious  in  the  spirit,  and  ezoessiyely  stringent 
in  its  requirements.  It  permits  the  sale,  and  then  imposes  the 
most  odious  conditions.  A  mere  venial  omission  is  tortured  into  a 
grave  offense,  punishable  Tnth  a  heavy  penalty.  The  private  citi« 
len,  invested  with  no  public  office  or  employment,  should  not  be 
•abjected  to  such  inquisition. 

All  men  have  a  right  to  the  secure  enjoyment  of  property,  and 
to  be  protected  in  their  houses,  papers  and  possessions  against 
unreasonable  searches.  This  section  is  an  invasion  of  the  sanctity 
of  private  business  and  ought  not  to  be  tolerated. 

There  was  no  power  to  enact  it,  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 

Note.  ~  It  has  been  frequently  held  that  ofdlnanoea  of  mnnlolpal  oorporaftlooi 
must  be  reasonable.  See  Mayor  ▼.  WimfUUL,  8  Humph.  707 ;  Waltn  t.  Leech,  8  Ark.  t40| 
Kip  ▼.  Pattermn,  3  Dutch.  aSQB ;  Ftaher  t.  Harrialnu^  8  Grant  C.  881;  OtrnimofiiMoteJ^  t. 
Robertmru,  6  Cuah.  438 ;  CnmnumvoeaUh  ▼.  St^ee,  7  Bush,  181 ;  CUuon  v.  JtfiSiMtilcee,  80  Wl^ 
816;  State  t.  Freanan,  88  N.  H.  4£6 ;  Dunham  ▼.  BoehaUr,  8  Cow.  488. 

An  ordinance  must  not  be  oppresslTS.  In  CommiuUmen  t.  Oas  Co.,  12  Penn.  St.  811^ 
a  niuiiiripal  corporation  passed  two  ordinances  In  relation  to  a  gas  company  —  one  pro- 
hibit! ni;  It  from  opening  the  payed  streets  from  December  to  March,  for  the  purpose  of 
lajrliifT  ufi»  mains,  and  the  other  prohibiting  the  company  from  opening  the  streets  at 
any  tlinei  Tor  the  purpose  of  laying  pipes  from  the  mains  to  the  sides  of  the  street. , 
The  court  held  the  latter  ordinance  oppressive  and  void.  So,  In  Mayor  r.  WinfUiA^  8 
Humph.  787,  an  ordinance  providing  for  the  arrest,  imprisonment  and  flue  of  all  free 
negroes  who  might  be  found  in  the  streets  after  ten  o'clock  at  night  was  held  to  be 
fold.  —  Hbp. 


BsAPSB  Orrr  Iitburavcb  OoMPAinry  appellants,  t.  Bbbitkak. 

(68I1LU8.) 
ilr8  {fwnrofiM — eondUianoBtotiUeto  propertffi 

A  policy  of  fire  inaunuice  proYided  that "  If  the  interest  of  the  insared  to  the 
property  be  any  other  than  the  entire,  nnconditional  and  sole  ownership  ol 
the  property/'  it  must  be  so  represented  to  the  company  and  expressed  in 
the  policy.  Plaintiff  effected  an  insurance  on  property  which  had  at  the 
time  been  sold  on  a  Judgment  and  execution  against  him,  but  the  twelve 
months  allowed  to  redeem  had  not  elapsed.  Hdd,  tliat  the  non-disclosure 
of  the  execution  sale  avoided  the  policy. 


JANUARY  TEEM,  1871.  55 

Beaper  Ctby  Inraranoe  Go.  ▼.  Bieimui. 

Aonov  OB  a  policy  of  insuranoe,  bronght  by  Brennan  against  the 
Bietsper  Oity  Inanranoe  Oompany.  Judgment  was  rendered  in  faTor 
of  the  plaintiff^  flrom  which  the  defendant  appealed. 

JmOLS  CLL,  Oonklinffy  for  appeUant 

Hwndon  S  Ormuhrff,  for  appellee. 

Ljlwbxsoe,  0.  J.  This  is  an  action  on  a  policy  of  insorance. 
At  the  time  the  insorance  was  elTected,  the  property  had  been  sold 
on  a  judgment  and  execution  against  the  assured,  but  the  twelve 
months  allowed  for  redemption  had  not  expired.  It  is  insisted  the 
non-disclosure  of  this  sale  avoids  the  policy,  by  virtue  of  the  fol- 
lowing clause  therein: 

**  If  the  property  to  be  insured  be  held  in  trust  or  on  commission* 
or  be  a  leasehold  interest  or  equity  of  redemption,  or  if  the  interest 
of  the  insured  to  the  proi>erty  be  any  other  than  the  entire,  uncon- 
ditional and  sole  ownership  of  the  property  for  the  use  and  benefit 
of  the  insared,  it  must  be  so  represented  to  the  company,  and  sc 
expressed  in  the  written  part  of  this  policy ;  otherwise  the  policy 
shall  be  void.'' 

We  must  hold  this  defense  valid.  It  cannot  truthfully  be  said 
\hat  the  assured  had,  at  the  date  of  the  insurance,  **  the  entire, 
unconditional  and  sole  ownership  of  the  property."  On  the  con- 
trary, the  purchaser  at  the  8heri£f's  sale,  although  he  had  not 
soquired  a  complete  title,  either  legal  or  equitable,  as  held  in 
Phillips  V.  DemosSy  14  111.  412,  had  certainly  acquired  an  interest  in 
the  land  to  the  extent  of  his  bid,  which  would,  in  a  few  monthSi 
ripen  into  a  title  unless  redeemed.  With  this  outstanding  and  para- 
mount interest  vested  in  another,  the  title  of  the  assured  was  not 
*  entire,  unconditional  and  solOi'' 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgmsni  reversed. 
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WnLML) 

Plalattir  and  defendant  made  a  wager  aa  to  the  leaolt  of  a  pxesidential  eleetloB 
la  another  State,  and  deposited  the  mono  j  with  a  stakeholder.  The  plaintiff 
lost,  and  the  stakeholder  paid  the  monej  to  the  defendant.  In  an  action  to 
iMOTer  tlie  monej  back,  Md,  (1)  that  Uie  wager  was  against  pnblie  poUej 
and  Told;  (8).  that  the  plaintiiTooiild  not  leooTer  back  the  monej.  (8u  naie, 

AonoN  by  King  to  recorer  back  money  wagered  on  an  election 
In  Pennsylvania,  and  paid  to  Gregory  by  the  stakeholder.  The 
plaintiff  had  judgment  in  the  court  below,  from  which  the  defend- 
ant  appealed. 

Oicar  A.  D$  LmWy  for  appellant 

Morrison  S  Whitloek,  for  appellee. 

Thobnton,  J.  The  parties  to  this  suit  wagered  tlOO  each,  npan 
the  result  of  the  presidential  election  in  PennsyWania^  in  1864 

The  money  was  deposited  with  a  stakeholder,  and,  after  the  elec- 
tion, was  paid  to  api>ellant. 

Appellee  brought  suit  to  recover  it  back,  alleging  that  it  was  paid 
in  coDsequenoe  of  false  representations. 

There  is  no  proof  of  fraud  or  improper  means  used  to  obtain  pos> 
session  of  the  money. 

If  the  wager  was  void,  it  cannot  be  i^covered. 

This  court  decided,  in  Morgan  v.  Peitttf  3  Scam.  529,  that  a 
wager  between  two  citizens  in  this  State,  upon  the  result  of  an  elec- 
tion in  the  State  of  Kentucky,  was  not  illegal.  To  the  same  effect 
is  the  case  of  Smith  y.  Smith,  21  Dl.  244. 

The  reason  given  by  the  court  for  the  decision  in  3  Scam.  is,, 
''that  the  bet  was  made  between  citizens  of  this  State,  residing  out 
of  the  State  where  the  election  is  to  transpire,  and  under  such  cir- 
cumstances as  preclude  them  from  exercising  any  dangerous  or  con- 
trolling influence  over  the  result." 
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Gngorj  ▼.  King. 

In  the  case  ander  oonsideratioiiy  the  wager  was  made  a  month  or 
two  prior  to  the  election. 

By  onr  system  of  railroads  and  telegraphs^  an  extensive  country 
baa  been  brought  closely  together.  A  rapid  passage,  by  the  power 
of  steam,  makes  Pennsylvania  and  Illinois  near  neighbors.  Hence, 
if  the  inducements  exist,  the  dtizens  of  one  State  can  almost  as 
easily  control  the  result  of  an  election  in  one  State  as  in  another. 

But  we  propose  to  take  a  broader  view  of  the  question  involved. 
We  assume  that  the  wager  between  the  parties  was  against  sound 
policy  and  the  best  interests  of  the  whole  country.  A  presidential 
election  rouses  the  public  mind,  and  excites  more  attention  than  all 
of  our  elections.  Every  man  is  deeply  concerned  as  to  the  result 
The  very  existence  of  our  system  of  government  may  depend  upon 
it  Whether  the  Irager  be  made  upon  the  result  in  one  State  or 
another,  the  feelings  are  alike  enlisted,  the  action  of  the  parties  alike 
prompted  by  an  interest  in  the  hazard. 

Courts  of  justice  should  not  encourage  such  wagers,  by  affording 
aid  to  either  party.  The  law  ought  not  to  sanction  gambling  upon 
the  result  of  popular  elections.  They  should  be  free  and  pure. 
The  elector  should  not  be  influenced  by  any  hope  of  gain  or  fear  of 
loss.  In  VUcher  v.  YateSy  11  Johns.  21,  Chief  Justice  Kent  lays 
down  the  following  principle,  which  we  adopt:  ^'When  we  consider 
the  importance  of  popular  elections  to  the  constitution  and  liberties 
of  this  country,  and  that  the  value  of  the  right  depends  upon  the 
mdependence,  moderation,  discretion  and  purity  with  which  it  is 
exercised,  we  cannot  but  cherish  a  decision  which  declares  gambling 
upon  such  elections  to  be  illegal,  as  being  founded  in  the  clearest 
and  most  incontestable  principles  of  public  policy.'' 

The  presidential  election  occurs  on  the  same  day  in  every  State  in 
the  Union.  The  issue  is  of  general  concern.  Each  citizen,  in  each 
State,  has  a  common  interest  in  the  maintenance  of  free  government 
and  constitutional  liberty.  The  wager  is  equally  immoral,  is  equally 
pemiciouB  in  its  influence,  whether  upon  the  result  in  the  State  in 
which  the  parties  reside  or  in  a  different  one. 

In  one  of  the  cases  cited  in  3  Scam.,  supra  (Allen  v.  ffearn,  1  Term, 
66),  the  wager  was  between  two  voters,  as  to  the  event  of  an  elec- 
tion of  a  member  of  parliament,  before  the  opening  of  the  poll.  It 
was  decided  to  be  illegal,  upon  the  ground  that  it  was  corrupt  and 
against  the  ftindamental  principles  of  the  British  constitution,  and 
that  it  was  a  gambling  contract  and  of  dangerous  tendency. 
Vol.  XI.  —  8 
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Among  uBy  where  the  whole  power  of  the  goYemment  is  retained 
periodiodly  to  the  people,  the  eleotiye  franchise  should  be  preserred 
flrom  aU  oormpting  inflnenoes. 

The  majority  of  the  ooort  hold,  that  the  wager  in  this  oase  was 
against  public  policy  and  yoid* 

We  also  holc^  that  it  would  be  against  probity  and  conscience  to 
allow  appellee  to  recover  it  back. 

The  cases  referred  to,  and  all  others  in  conflict  with  this  opinio]^ 
are  oyerruled. 

The  judgment  is  reyersed  and  the  cause  remanded. 

Judgment  rw&rmL 


KOSB.— AwiferoontnoiliToM  If  It  beaeainst  pnbUe  poUey,  •anaUj  m  If  It 
tncf90»  a  poaltlTe  law.  Jfount  t.  ITatte,  T  Johna.  484;  Bimni  t.  fiOtar,  4  Id.  4SB.  In  tbe 
latter  oaaa,  wafers  aa  to  the  reault  of  an  eleotlon,  were  held  to  be  agalnat  publto  policy. 
Tbat  aotloD  was  agalnit  a  stakeholder  hj  the  winner  to  reooTer  the  monej  deposited 
on  a  wager  as  to  the  result  of  an  election.  One  of  the  parties  to  the  wafer  had  alreadj 
voted  when  the  bet  waa  made,  but  the  other  had  not.  The  court  held'that  the  plaintiff 
could  not  recover.  That  oase  was  followed  and  approTed  In  Lcmttng  t.  Lanaing^  S 
Johns.  464.  In  that  oase  the  bet  was  made  after  the  polls  dosed,  on  the  event  of  the 
eleotlon  for  governor,  And  the  action  was  on  a  negotiable  note  made  hj  the  loser  and 
deposited  with  the  stakeholder  and  afteprard  delivered  to  the  winner  and  by  him 
Indorsed  to  the  plaintiff  after  its  maturity.   A  Judgment  forthe  plaintiff  was  reversed. 

ViKherx.  Talea^  U  Johns.  28,  cited  in  the  principal  case,  was  reversed  by  the  court  of 
errors  (Fotet  v.  Fnat^  12  Johns.  1),  but  not  on  the  ground  that  election  wagers  are  legaU 
The  plaintiff,  as  principal,  had  deposited  with  his  agent  money  to  be  staked  on  the 
event  of  an  approaching  election  for  governor,  and  the  agent  made  a  bet,  and  the 
money  was  deposited  with  the  defendant  as  stakeholder.  The  agent  lost  and  his 
principal  brought  the  action  to  recover  the  money  of  the  stakeholder,  the  money  not 
having  been  paid  over  to  the  winner.  The  supreme  court  held  that  the  action  cculd 
be  maintained,  but  the  court  of  errors  held  otherwise,  on  the  ground  that  the  payment 
to  the  depositary  was  voluntary,  the  haxard  had  ceased,  and  the  event  was  knowiia 
and  that  so  far  as  the  parties  had  performed,  the  performance  ought  to  stand.  To  the 
same  effect  is  Johtuton  v.  RtmeS,  87  Cal.  870. 

Since  the  decision  in  TcUm  v.  Fnat,  however,  the  Revised  Statutes  (1  R.  8.  688)  haw 
leclared  all  wagers  unlawful,  and  have  given  a  right  of  action  against  a  stakeholder 

'  Whether  the  same  shall  have  been  paid  over  by  such  stakeholder  or  not,  and  whether 
any  such  wager  be  lost  or  not." 

The  Invalidity  of  wagers  on  elections  was  also  held  In  I>9nnl8ton  v.  Ooofc,  IS  Johna. 
876;  Kiist  v.  Oott,  0  Cow.  189;  Bnuh  v.  KuUr,  6  Wend.  860;  lAke  v.  Thompson,  8 
Barb.  81ft. 

In  McAUUter  v.  Hoffman^  16  Serg.  ft  R.  147,  it  waa  held  that  money  bet  on  an  election 
and  deported  with  a  stakeholder,  who,  after  the  event  of  the  election  Is  known,  haa 
notice  not  to  pay  it  over  to  the  winner  but  pays  It,  notwithstanding,  may  be  recovered 
back  from  the  winner,  and  to  the  same  effect  is  McKee  v.  jrorriO,  11  Cush.  887.  In 
BaU  V.  OCJherU  18  Mete.  887,  It  was  decided  th  it  money  in  the  hands  of  the  depositary  on 
an  election  wager  is  liable  to  trustee  process  In  behalf  of  the  creditors  of  either  prln- 
dpal.    The  subject  of  election  wagers  waa  very  fully  discussed  In  that  oase  by 

Shaw,  C.  J. 

In  the  following  caaea  also,  bets  on  the  result  of  elections  have  been  lield  void  at 
common  law  aa  against  public  policy.  IJoyA  v.  SaiMnrfnOi  7  Watts,  884;  WaQantdiat  v. 
8nyd0r,  Id.  848;  TTroCA  v.  Jchnaon^  4  Harr.  ft  McH.  884 ;  Loeol  v.  Ifyen,  1  Bailey,  488; 
SknyCfc  V.  M<uim%  t  Brown,  188;  mefcerarm  v.  Benmm^  8  Xo.  8;  AusmB  v.  Pt/lofid,  t 
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floBipli.  131;  Wheder  t.  Sptneer^  15  Ooiui.S8;  Foreman t.  BordioCefc,  10  Ala.  816;  IVmICoii 
T.  Bofcor,  18  Verm.  •;  Maehkr  t.  Moore^  2  Oratt.  257. 

Wh«ra  the  stakeholder  has  paid  oyer  the  money  to  the  winner,  before  notice  or 
demand  bj  the  loser,  he  is  exonerated.  PerMna  ▼.  J«dton,  8  N.  H.  IBS ;  McCuUan^  ▼• 
Qimritit  A  Johns.  147;  Living/ton  ▼.  Wootatiy  1  Nott  ft  McC.  178.  But  if,  before  paring  It 
oter,  the  loser  has  demanded  a  return  of  the  money,  or  has  notified  the  stalceholdei' 
not  to  pay  it  OTer  to  the  winner,  the  loser  oan  reooTer  it  of  the  stakeholder,  eTsn 
Ihonsh  the  latter  has  paid  it  over  after  such  demand  or  noUoe.  IfSMnsim  t.  TouskUt 
U  Mloa.  >•;  10  Am.  Bep.  isa,  and  oases  oited.— Rbp. 


Oabtbidb,  appellant,  y.  Ocrxiin; 
(sentsia) 

i&naney, 

Wbflra  piopoTt/  luui  been  leaaed  sabeeqaent  to  ezeeatlon  of  a  mortgage  theie- 
on,  the  mortgagee,  on  entiy  for  condition  broken,  maj  treat  the  tenant  aa  a 
treapaaaer,  and  bring  ejectment,  even  without  notice ;  but  if  the  mortgagee 
reeelyee  rent  from  the  tenant  the  relation  of  landlord  and  tenant  will  be 
thereby  created  between  them.  The  mere  receipt  of  rent,  however,  will 
not  revlTe  the  tenancy  for  the  entire  unexpired  term  of  the  lease,  but  only 
from  year  to  year.  ' 

EncTMBNT  by  Outley  and  others  against  Ghurtside.  The  plaintiff 
had  judgment  in  the  oonrt  below  and  the  defendant  appealed.  The 
opnion  states  the  case. 

WiUy  A  Parker^  and  W.  H.  Underwood,  for  appellants. 
Outiavus  KiBmer,  for  appellees. 

BooTT,  J.  This  is  an  action  of  ejectment^  brought  by  the  appek 
lees  to  recoTer  the  possession  of  certain  coal  lands  described  in  the 
declaration.  They  claim  to  be  assignees  of  John  A.  Twiss,  and 
seek  to  obtain  possession  under  a  lease  formerly  executed  to  him  by 
the  railroad  company. 

On  the  9th  day  of  May,  1856,  the  BelleviUe  ft  Illinoistown  Rail- 
road Company  executed  to  Twiss  a  lease,  or  grant,  of  the  lands  in 
controyersy,  for  an  indefinite  period,  with  leave  and  permission  to 
take,  under  certain  conditions  specified  in  the  grant,  all  the  coal 
eontained  in  said  lands.    The  lease  contained  mutual  ooyenante, 
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and  abo  a  proYision  of  forfeitiire  in  oaae  of  non-oomplianoe  on  the 
part  of  the  leasee. 

In  Marchy  1853,  the  Belleyille  &  lUinoiBtown  Bailroad  Company 
executed  to  Marshall  0.  Roberts  and  others  a  deed  of  tmst  npon  all 
the  property  of  the  company,  indnding  the  lands  leased  to  Twiss, 
to  secure  the  payment  of  tiie  first  mortgage  bonds  issued  by  the 
company. 

In  May,  1855,  the  railroad  company  executed  to  John  Willdnson 
another  deed  of  trust  on  the  same  property,  to  secure  the  second 
mortgage  bonds  issued  by  the  company. 

These  several  conveyances  were  placed  on  record  in  the  proper 
office,  and  whatever  interest  the  lessee  or  his  assignees  acquired 
under  the  lease  and  the  several  assignments,  were  taken  with  notice 
of  the  prior  rights  of  the  mortgagees. 

In  October,  1856,  the  Belleville  &  Illinoistown  Railroad  Company,, 
and  the  Terre  Haute,  Alton  &  St.  Louis  Railroad  Oompany,  were 
consolidated  under  the  name  of  the  latter  company,  the  consolidated 
oompany  succeeding  to  all  the  property  and  franchises,  and  assum- 
ing all  the  obligations  of  the  former  companies. 

At  a  subsequent  period,  the  consolidated  company  having  fuled 
to  pay  the  interest  as  it  became  due  on  the  bonds  secured  by  the 
deeds  of  trust  of  1853  and  1855,  the  road,  together  with  all  the 
property  of  the  company,  was  surrendered  to  William  D.  Griswold 
for  the  benefit  of  the  trustees.  The  surrender  took  place  in  the 
early  part  of  1860,  and  from  that  time  on  Oriswold  continued  to 
operate  the  road  for  the  benefit  of  the  trustees,  until  1862,  when  the 
deeds  of  trust  were  foreclosed  in  the  United  States  court  for  the 
southern  district  of  Illinois,  and  a  sale  of  the  mortgaged  property 
was  had  in  pursuance  of  the  decree  of  that  court  Subsequently 
the  purchasers  of  that  sale  were,  by  a  special  act  of  the  legislature,, 
incorporated  under  the  name  of  the  St  Louis,  Alton  &  Terre  Haute 
Railroad  Company,  which  company  now  holds  the  fee  simple  title 
to  the  mines  in  controversy. 

It  will  be  borne  in  mind,  that  at  the  date  the  present  owners  of 
the  land  became  the  purchasers  at  the  sale  under  the  decree  of  the 
circuit  court  of  the  United  States,  neither  Twiss  nor  any  of  hit 
assignees  were  in  possession  of  the  premises.  The  lease  and  the 
several  assignments,  however,  were  of  record  in  the  proper  ofScc, 
and  to  that  extent,  but  no  farther,  they  had  notice  of  the  rights  of 
the  lessee  and  of  the  assignees,  whatever  they  might  be.    Previoua 
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to  that  sale,  the  lease  had  been  declared  forfeited  by  Griawold,  aot- 
ing  in  behalf  of  the  trustees,  either  lavrfnlly  or  nnlawfally,  and 
possession  had  been  taken,  and  a  new  tenant  of  the  company  placed 
in  charge. 

It  is  a  controverted  fact  in  the  case,  whether  the  lease  had  been 
rightfull .  declared  forfeited  for  non-compliance  with  its  terms  by 
the  lessee  or  assignees,  prior  to  the  surrender  in  February,  18G0. 
The  right  of  Twiss  to  make  the  surrender  is  also  questioned,  and  it 
18  insisted  that  it  was  made  for  a  fraudulent  purpose,  and  through 
the  corrupt  use  of  money. 

We  are  not  inclined  to  attach  much  importance  to  these  contro* 
▼erted  facts,  and  for  that  reason  we  shall  not  inquire  whether  the 
lease  was  in  fact  forfeited  for  non-compliance,  or  whether  Twiss  had 
any  lawful  authority  to  make  a  surrender  of  the  mines,  or  what 
motiyes  may  have  influenced  his  mind  in  that  regard. 

In  the  view  that  we  have  taken  of  the  case,  there  is  one  question 
that  is  condusiTe  of  the  rights  of  the  appellees  under  the  lease. 
The  lease  granted  to  Twiss  was  for  no  definite  period,  but  was  to 
run  so  long  as  there  was  coal  to  mine.  The  only  limit  to  its  dura- 
tion was  in  the  clause  which  provided  for  a  forfeiture  in  case  of 
non-compliance  with  its  terms,  if  we  except  the  further  fact  that 
it  would  expire  by  its  own  limitation  when  the  coal  was  exhausted. 

It  may  be  assumed  as  an  admitted  fact  that  Oriswold,  after  he 
took  possession  of  the  property  of  the  company,  in  behalf  of  the 
trustees  under  the  mortgage,  did  receive  bank  rents  of  the  lessee  in 
possession.  It  is  not  doubted  that  the  lease,  being  subsequent  to 
the  mortgage,  could  have  no  foroe  against  the  rights  of  the  mort- 


It  is  insisted,  however,  that  inasmuch  as  Griswold,  acting  m 
behalf  of  the  trustees,  after  entry  for  non-payment  of  the  mortgage 
indebtednec9,  did  receive  bank  rents  of  the  lessee  in  possession,  that 
fifiK^t  would  set  up  the  lease  as  against  the  mortgagees,  and  those 
daiming  under  them,  for  the  entire  period  which  tlie  lease  had  to 
ran.    This  is  the  controlling  question  in  the  case. 

It  is  in  the  poWer  of  the  mortgagee,  on  entry  for  condition 
broken,  where  the  property  has  been  leased  subsequent  to  the 
making  of  the  mortgage,  to  treat  the  tenant  as  a  trespasser  and 
bring  ejectment,  even  without  notice,  or  the  mortgagee  may  eleot 
to  recognize  the  lessee  as  his  tenant  The  authorities  all  agree  in 
holdmg,  where  the  mortgagee  has  entered  for  condition  broken,  and 
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lebeived  rents  of  the  tenant,  that  the  relation  of  landlord  and 
tenant  will  be  created  between  the  parties.  The  single  act  of 
demanding  rent  has  been  held  not  to  be  sofBcient  for  that  purpose. 
There  mast  be  some  distinct  act  on  the  part  of  the  mortgagee  that 
manifests  the  intention  to  recognize  the  lessee  as  his  tenant  The 
question  of  the  time  for  which  it  wiU  be  considered  that  the  tenancy 
is  created  by  the  fact  that  the  mortgagee  received  rents  of  the  lessee, 
whether  for  the  entire  period  of  the  unexpired  lease,  or  for  only  a 
shorter  period,  is  a  question  of  more  difficulty  of  solution.  The 
generally  received  doctrine  seems  to  be,  that  the  receipt  of  rents  by 
the  mortgagee  will  only  create  a  tenancy  from  year  to  year,  in 
analogy  to  the  rule  where  the  tenant  holds  over  after  the  expiration 
of  the  lease.  The  doctrine  proceeds  upon  the  ground  that  the  lease 
is  inoperative  as  to  the  mortgagee,  and  is  terminated  by  the  act  of 
entry.  The  rule  of  the  common  law  is  well  established,  that  the 
mortgagor  cannot,  without  the  consent  of  the  mortgagee,  execute  a 
lease  that  will  prevail  against  the  mortgagee,  and  it  has  been  uni- 
formly held  that  the  entry  of  the  mortgagee  puts  an  end  to  th* 
lease.    Keeck  v.  HaU^  1  Doug.  2. 

Upon  principle,  therefore,  something  more  is  required  than  th« 
mere  receipt  of  rents  from  the  lessee,  to  make  valid  the  lease  for  the 
unexpired  term,  as  against  the  mortgagee.  In  Doe  ex  denu  Hughes 
V.  Buckner,  8  Oarr.  ft  Payne,  566,  Pattebsox,  J.,  held  that  if  the 
mortgagee,  instead  of  turning  out  the  lessee,  elects  to  take  him  as 
his  tenant,  the  mortgagee  does  not,  thereby,  set  up  the  tenancy  for 
the  entire  unexpired  term  of  the  lease,  but  only  from  year  to  year. 

The  case  of  Thunder  v.  Belcher^  3  East»  449,  holds  the  same 
doctrine,  that  the  receipt  of  rents  will  only  create  a  tenancy  from 
year  to  year,  as  between  the  lessee  and  the  mortgagee.  We  find  that 
these  cases  have  been  quoted  by  numerous  text  writers,  and  the 
doctrine  established  does  not  seem  to  be  questioned.  Hilliard  on 
Mortgages,  p.  235,  §  231 ;  Taylor  on  Landlord  and  Tenant,  §  120 ; 
Piatt  on  Leases,  p.  171. 

We  have  been  referred  to  no  English  or  American  case  that  holds 
the  doctrine  insisted  upon  by  the  counsel  for  the  appellees,  that  the 
mere  receipt  of  rents  from  the  lessee,  by  the  mortgagee,  after  entry 
for  condition  broken,  will  set  up  the  lease  for  the  unexpired  time. 
We  do  not  see  how  such  a  doctrine  can  be  supported  on  principle. 
It  is  more  in  harmony  with  the  analogies  of  our  law,  to  hold  that  it 
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will  require  a  special  agreement,  to  make  valid  and  to  efFeotuate  the 
extension  of  a  lease  executed  bj  the  mortgagor. 

We  can  conceiye  that  a  case  can  arise  where  the  mortgagee  might 
be  estopped  by  his  acts  from  contesting  the  rights  of  the  lessee 
under  the  lease.  If,  for  instance,  the  mortgagee  should  continue  to 
leoeiTe  the  rents  for  any  considerable  i>eriod,  and  in  the  mean  time 
fuffer  the  tenant  to  make  extendve  permanent  improyements  under 
the  terms  of  the  lease,  he  will  be  held  to  have  consented  to  the  ex- 
tension of  the  lease.  Under  such  oiroumstanoes,  to  permit  the 
mortgagee  to  retract  his  consent  would  be  to  practice  a  fraud  on 
the  lessee,  and  the  doctrine  of  estoppel  in  pais  would  justly  apply* 
In  case  the  mortgagee  should  acquiesce  in  the  making  of  improve- 
ments by  the  lessee,  and  the  expenditure  of  money,  whereby  the 
value  of  the  estate  would  be  greatly  increased,  it  would  be  inequi- 
table to  i^ermit  him  to  retract  and  contest  the  lease,  or  the  rights  of 
the  lessee  under  it. 

It  does  not  appear,  in  this  case,  that  any  improvements  of  a  per- 
manent character  were  made  on  the  premises  by  the  lessee,  or  the 
assignees,  after  the  payment  of  bank  rents  to  the  mortgagees  in 
poss(*s8i(>n.  Indeed,  the  evidence  shows  that  there  were  no  im- 
provements of  any  considerable  value  made,  subsequent  to  the  pay- 
ment of  rents.  The  doctrine  of  estoppel  in  pais,  insisted  upon  by 
the  counsel  for  the  appellees,  can  have  no  application  to  the  facts 
of  the  case. 

It  is  very  doubtful,  in  any  view  that  can  be  taken,  whether  the 
appellees  can  assert  any  rights  as  against  the  present  owners  of  the 
premises  in  controversy.  Neither  the  lessee  nor  any  of  the 
assignees  were  in  possession  of  the  premises  at  the  date  of  their 
purchase  under  the  decree  of  the  United  States  court.  It  is  true 
that  the  lease  and  the  several  assignments  were  upon  record  in  the 
proper  office,  but  there  was  no  one  in  possession  claiming  any 
rights  under  the  lease.  The  lessee  himself  surrendered  the  posses- 
sion of  the  premises,  and  the  assignees  acquiesced  in  the  possession 
of  the  mortgagees  for  a  period  of  two  years  prior  to  the  sale,  and  it 
is  not  until  after  the  expiration  of  five  years,  and  after  the  present 
owners  had  made  permanent  and  valuable  improvements,  that  they 
attempt  to  assert  their  rights  under  the  lease  in  this  action.  It  is 
not  pretended  that  the  present  owners  ever  received  any  bank  rents, 
or  that  they,  in  any  manner,  ever  recognized  any  rights  in  the  lessee 
or  assi^ees,  under  the  lease,  or  the  several  assi^ainients.    Wp  are  at 
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a  I0B8  to  see  upon  what  principle  the  appellees  can  assert  any  rights 
nnder  the  lease,  as  against  the  present  owners  and  their  tenants. 

It  is  insisted  that  the  decree  and  sale  under  which  the  present 
owners  claim  are  irregular  and  void.  The  sale  cannot  be  thus 
attacked  in  a  collateral  proceeding.  If  the  appellees  would  avail  of 
error,  if  any  exists,  in  the  foreclosure  of  the  mortgages  or  deeds  of 
trust,  or  the  sale  thereunder,  it  must  be  in  some  direct  proceeding 
instituted  for  that  purpose. 

It  is  insisted  that  the  instrument  entered  into  by  the  parties  ia 
not  a  lease ;  that  it  conveys  a  higher  estate.  The  counsel  does  not 
define  the  nature  of  the  estate  which  he  insists  is  created,  except 
to  indicate  that  the  grant  is  in  the  nature  of  a  *^  servitude,''  to 
which  the  company's  land  was  subjected  for  an  indefinite  period. 
We  think  the  fair  construction  to  be  given  to  that  instrument  is^ 
that  it  is  in  the  nature  of  a  lease,  and  creates  only  the  relation  of 
lessor  and  lessee.  I^  however,  it  can  be  said  that  it  conveys  the  fee 
in  the  land,  with  a  perpetual  reservation  of  rent,  we  do  not  see  how 
that  view  could  aid  the  claim  of  the  appellees.  It  would  appear  to 
OS  that  if  such  an  estate  passed,  the  foreclosure  of  mortgages,  and 
the  sale  thereunder,  would  terminate  absolutely  and  forever  all 
rights  of  the  grantee  and  his  assignees. 

In  the  event  that  such  a  construction  could  be  given  to  the  instru- 
ment, a  very  grave  question  would  arise,  whether  the  trustee  in 
possession,  by  any  act  of  his,  could  incumber  the  estate  to  the 
prejudice  of  the  cestui  que  truet.  This  question  has  not  been 
argued  by  counsel,  but  upon  first  impression  we  should  be  inclined 
to  hold  that  he  could  not. 

In  no  view  that  we  have  been  able  to  take  of  the  case,  can  the 
appellees  recover  against  the  present  owners  of  the  land  and  their 
tenants,  and  if  another  trial  shall  be  had  on  substantially  the  same 
evidence,  it  will  be  the  duty  of  the  court  to  instruct  the  jury  to  find 
for  the  appellants.    Storing  v.  Onfey,  44  DL  1^. 

This  view  of  the  law  renders  it  unneoessary  to  discuss  the  other 
questions  raised  by  the  counsel  on  the  record. 

It  was  error  in  the  court  not  to  award  a  new  trial,  and  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

JudgmmU  reverend. 
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White  T.  Count  J  of  Bond. 

WHTTBy  administrator^  appellant,  v.  County  of  Bond. 

(68111.297.) 
tofporaiimi.    County — liability  of  for  ir^uriei  from  defective  brid^ee. 


▲  MNiBtj  ifl  not  Uable  to  a  ptivato  action  for  Injaries  occasioned  hj  reason  of 
tlie  nef  lect  of  its  offioen  to  keep  a  bridge  in  repair.    (See  note,  p.  66.) 

Action  on  the  case.    The  opinion  states  the  facts. 

Datnd  OiUespie,  for  appellants. 

Havy  Oreene  S  Littler,  and  Jolm  M.  Paltnevj  Jr,y  for  appellee. 

Bbeesx,  J.  This  was  an  action  on  the  case  in  the  Bond  circuit 
eonrt  by  the  administrators  of  Stephen  D.  White,  deceased,  against 
the  county  of  Bond,  for  wrongful  neglect  in  keeping  a  bridge  over 
the  east  fork  of  Shoal  creek  in  good  repair,  by  means  of  which  the 
deceased  lost  his  life. 

To  the  declaration  there  was  a  general  demurrer  by  the  defendants 
which  the  court  sustained,  and  rendered  judgment  against  the 
plaintiffs  for  costs,  to  be  paid  in  due  course  of  administration. 

To  reverse  this  judgment,  the  plaintiffs  appeal 

This  case  must  be  governed  oy  the  Town  of  Waliham  v.  Kemper, 
65  HI.  346 ;  8  Am.  Bep.  652,  and  BtMsell,  Administratory  v.  The 
Town  of  Sieubeuj  57  IlL  35,  decided  on  the  authority  of  Hedges  v. 
County  of  Madison,  6  id.  567,  and  other  cases  there  cited,  and  over- 
ruling the  case  of  South  Ottawa  v.  Foster,  20  id.  296. 

In  the  case  first  cited,  it  was  held  that  such  corporations  as  coun- 
ties and  towns  were  not  liable  to  a  private  action,  at  the  suit  of  a 
party  injured  by  a  neglect  of  its  officers  to  perform  a  corporate 
duty,  unless  such  action  was  given  by  statute  for  the  violation. 
The  distinction  was  recognized  between  those  corporations  created 
for  their  own  benefit,  and  the  incorporated  inhabitants  of  a  district 
by  statute  invested  with  particular  powers  without  their  consent. 

In  regard  to.  municipal  corporations,  acting  under  special  charters, 
the  privileges  conferred  are  held  to  be  a  consideration  for  the  duties 
which  the  charter  imposes,  and  for  the  performance  of  which,  like 
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indiyidnalSy  they  mast  be  responsible  in  an  action.  Neither  coon* 
tiee  nor  towns  become  snch  at  the  special  request  of  the  people* 
Not  80  with  those  mnnicipal  corporations  organized  under  special 
charters^  or  by  the  general  law.  Snch  organizations  are  the  result 
of  the  action  of  the  people,  impelled  thereto  by  considerationa 
affecting,  more  or  less,  their  prirate  interests.  They  are  solicited, 
while  the  former  are  imposed  without  the  consent  of  the  people. 

In  addition  to  what  was  said  in  I%e  Town  of  Waltham  t.  Kemper, 
eupra,  considerations  suggested  by  the  counsel  for  appellee  here 
might  have  been  urged  with  great  propriety.  He  urges  the  com- 
paratiTely  small  territorial  limits  of  an  incorporated  city  or  town, 
rendering  frequent  meetings  of  municipal  delegates  easy,  the  per- 
manency of  their  ezecutiye  officers,  who  are  capable  of  receiying  all 
notices  and  acting  promptly  on  all  contingencies,  and  to  keep  them- 
■elYee  ftilly  adrised  as  to  the  condition  of  all  public  streets  and 
highways  within  their  jurisdiction,  a)l  which  enable  snch  corporate 
authorities  to  perform  duties  which  would  be  Tery  difficult,  if  not 
impossible^  to  quaei  corporations,  such  as  towns  and  (^unties  whose 
meetings  are  ^few  and  far  between,^  and  who  have  no  regular  force 
in  constant  attendance,  to  discharge  all  necessary  duties  and  receiye 
all  notices.  With  such  there  is  no  representatiTe  body  capable  of 
acting  at  all  times,  nor  is  there  any  officer  or  other  person,  under  the 
control  of  the  county  authorities,  whose  duty  it  is  to  give  them 
notice  of  deftcts  in  highways  and  bridges. 

We  think  these  are  important  consideratioBS,  and  add  force  to  flie 
reasons  usually  given,  why  such  corporations  should  not  be  liable  to 
a  private  action  for  neglect  of  duty. 

This  case  is  identical  in  principle  with  Hedges  t.  Tke  Omniy  of 
Madieony  suproy  and  with  the  other  cases  cited,  and,  in  conformity 
therewith,  this  judgment  must  be  affirmed. 

Judgment  affirmed. 

KOT&— In  respect  to  quati  oorporatlons,  as  towns  and  oounties,  It  has  bom  tn- 
quently  decided  In  this  country  that  there  Is  no  common-law  obligation  raating  apoo 
them  to  keep  the  highways  and  brldfres,  within  their  limits,  in  repair;  and  even  whors 
the  leglslatare  Imposes  upon  such  corporations  the  duty  to  make  and  repair  roads  and 
bridges  most  of  the  cases  treat  this  as  a  puMte  and  not  a  corporate  duty,  and  hold  thai 
the  town  or  county  is  not  liable,  civilly.  In  its  corporate  capacity  for  neglect  of  tho 
duty,  unless  an  action  be  expressly  given  by  statute.  See  Dill.  Mun.  Corp.,  1 785  (M  adj, 
where  the  question  is  very  fully  and  ably  discussed.  See,  also,  Mpwer  t.  XiSiMiCer,  • 
Mass. 217 ;  SyJtUm  t.  Board,  41  Miss.  288;  Hoffman  t.  SL  JbcMjuin  Co.,  81  Gal.  tfb;  fiMsa, 
▼.  Jfodifon  Go.,  1  Gilra.  667 ;  Larkin  y.  Saginaiw  Go.,  11  Mich.  88 ;  Sbolss  t.  dioetciMooellee  Ooui 
a  Ga.  2M;  TrtadweU  ▼.  Oomminioners,  11  Ohio  St.  190;  PWsAoIdari  t.  Stradtr,  S  Hair 
;  Brayy.  WaUingford,  30  Conn.  416. 
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Under  a  itotiiU  irroTidlnc  that  ao  aotton  may  be  maintained  sffainet  a  county  !'»r 
lalniy  to  the  lighte  of  a  penon  arising  firom  some  act  or  omission  of  the  county,  an 
aellon  waa  upheld  sgalnst  a  county  for  the  neglect  of  the  overseer  of  roads  to  repair  a 
dafeothre  bridge,  the  oounty  having  the  power  to  appoint  and  remove  the  oyerseers. 
MeOdOa  t.  MvUnomah  OOm,  8  Oregon,  tf4. 

In  New  Torfc«  where  the  highways  are  In  charge  of  the  towns.  It  was  held  that  a 
town  Is  not  liable  for  an  Injury  occasioned  by  its  highway  oiBcers  sulTering  a  public 
hl^way  to  get  out  of  repair  and  In  a  ruinous  and  unsafe  condition,  and  that  even  a 
vote  of  the  electors  of  a  town  to  pay  damages  arising  from  the  defects  of  a  road  would 
not  sustain  an  action  against  the  town  for  such  damages.  Monty  t.  Tofwn  qf  Newfane^ 
6  Bsib.  (Mft;  see,  also,  Town  of  Galen  t.  Oyde^  97  id.  661;  LoriUard  ▼.  IVMSti  nf  Jfonroe* 
II1I.T.H1^&1P. 


KuresBUBT,  appellant,  t.  Bubnbipb, 
BuoKVBB,  appellant,  y.  Eixgsbubt. 

(SBDLaiO.) 

2IM»  iMMiy  ^.    3Viifl»  ofioKm  ^.    SkOuU  of  firaud§.   Patrol  99idm^ 


B.  exeeated  a  deed  of  eertaln  propertj  oonvejing  It  to  K.  and  gent  it  to  hia 
(B.'8)  agent  to  be  leeorded,  which  waa  done.  There  was  no  pecuniary  ood- 
flideration  for  the  deed,  nor  was  there  any  previoas  arrangement  or  oom- 
mnDicatlcMi  between  B.  and  K.  on  the  subject ;  nor  had  K.  any  knowledge  of 
the  exeention  of  the  deed ;  nor  did  he  or  his  authorised  agent  ever  have 
possession  of  it  Subsequently  B.  informed  K.  of  the  deed  and  K.  assehts 
oially  to  reeelTe  it.  HM,  that  such  assent  made  the  deed  operatiye  Irom  the 
time  the  assent  was  given. 

B.  holding  the  legal  title  to  zeal  property,  but  upon  a  secret  parol  trust  for  his 
wife  and  her  brother  K.,  executed  a  deed  thereof,  absolute  in  form,  in  which 
bis  wife  Jolnedf  to  K.,  the  brother,  without  any  pecuniary  consideration 
and  without  the  knowledge  or  consent  of  K.  B.  caused  the  deed  to  be  re- 
corded. Subsequently  B.  said  to  K., "  The  property  of  your  sister  baa  been 
deeded  to  you,  and  I  want  you  to  look  after  her  interesis,  and  see  that  she 
has  her  property."  K.  replied,  **  all  right/'  or  '*  very  well/'  or  words  to  that 
aftct.  Afterward  K.,  in  a  letter  to  his  mother,  and  also  In  a  document 
Intended  to  be  a  will,  incidentally  recognised  the  oonyeyance  as  a  trust. 
MM,  that  the  assent  of  K.  to  the  conveyance,  in  connection  with  the  words 
of  B.  Informing  K.  thereof,  created  an  express  trust  In  favor  of  B.'s  wife, 
and  that  the  subsequent  letter  and  document  were  sui&cient  evidence  of  the 
trust  within  the  statute  of  frauds. 

MM,  also,  that  the  existence  of  a  trust  having  been  established  by  a  writing, 
paiol  evidence  of  conversations  concerning  the  trust,  between  the  trustee  and 
biother,  referred  to  In  the  writing,  was  admissible  for  the  purpose  of  describ- 
ing or  defining  what  was  meant  by  the  writing 
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These  cases  arose  upon  a  bill  in  chancery,  filed  on  behalf  of  an 
infant,  Henry  W.  Kingsbury,  to  have  declared  void  the  will  of  hia 
father,  Henry  W.  Kingsbury,  and  a  cross-bill  filed  by  Simon  Buck- 
ner  and  wife,  to  have  a  trust  declared  and  executed.  The  court 
below  dismissed  both  bills,  and  the  complainants  in  both  bilLi 
appealed. 

The  following  facts  appeared  : 

On  the  26th  day  of  June,  1856,  Julius  J.  B.  Kingsbury,  being 
■eised  in  fee  of  the  real  estate  described  in  the  pleadings,  and 
dtnate  in  Cook  county,  in  the  State  of  Hlinois,  died  at  the  city  of 
Washington,  D.  &,  intestate,  leaTing  him  suryiTing  his  widow, 
Jane  G,  Kingsbury,  and  two  children,  yis.,  Mary  J.  and  Henry  W. 
Kingsbury.  In  May,  1860,  the  daughter,  Mary,  married  Simon  B. 
Buckner.  The  son,  Henry  W.,  was  about  nineteen  years  of  age  at 
the  death  of  his  father.  In  1861  he  became  an  officer  in  the  U.  & 
army.  Buckner  had  been  the  confidential  friend  of  Julius  J.  B. 
Kiugsbury  and  had  managed  his  estate,  under  a  power  of  attorney, 
from  1855  until  3858,  and  in  1855,  the  latter  conveyed  to  the 
former,  by  a  deed,  absolute  on  its  face,  but  really  upon  a  secret 
pai'ol  trust,  a  strip  of  land  of  great  yalue  situated  in  Chicago  and 
being  part  of  the  land  known  as  the  ^'Kingsbury  tract,"  the  legal 
title  to  which  remained  in  Buckner  until  May,  1861. 

Aside  from  her  interest  in  the  property  in  question  as  heir  at 
law  of  Julius  J.  B.  Kingsbury,  Mrs.  Buckner  had  no  property, 
except  a  small  interest  in  property  situated  in  Waterbury,  Conn. 
The  relations  between  Buckner  and  wife  and  Henry  W.  Kingsbury 
were  always  of  a  confidential  and  affectionate  character. 

In  May,  1861,  at  Louisville,  Kentucky,  where  they  resided^ 
Buckner  and  wife  joined  in  a  deed,  absolute  in  form,  to  Henry  W. 
Kingsbury,  of  all  their  right,  title  and  interest  in  the  '*  Kingsbury 
tract,"  and  in  other  property  in  Chicago. 

The  deed  stated  the  consideration  to  be  one  dollar  '^and  the 
natural  love  we  bear  our  brother,"  but  there  was  in  fact  no  pecuni- 
ary consideration  for  the  deed.  The  said  deed  was  executed  in  the 
absence  of  the  grantee  and  without  his  knowledge  and  without  any 
previous  arrangement  or  communication  between  the  parties  on  the 
subject  Buckner  sent  the  deed  to  his  agent  at  Chicago,  Mitchell,  with 
directions  to  place  it  on  record,  which  was  done  on  the  17th  of  May^ 
1861.    The  deed  appeared  never  to  have  been  in  the  hands  or  pos- 
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•MsioD  of  the  grantee  or  his  authorized  agent,  bat  to  ha?* 
remained  in  the  recorder's  ofSce. 

In  Jniy,  1861,  while  Backner  and  Henry  W.  Eingsbnry  were  to- 
gether in  the  city  of  Washington,  Backner  said :  ^  By  the  way,  the 
property  of  yoar  sister  has  been  deeded  to  yoa,  and  I  want  yon  to 
look  after  her  interests,  and  see  that  she  has  her  property/'  To 
which  Kingsbniy  repUed, "  all  right,*'  or  "  very  well,"  or  words  to 
that  effect  This  appears  to  have  been  the  first  information  Kings- 
bory  had  of  the  deed.  The  interest  of  Mrs.  Backner  in  the  prop- 
erty covered  by  the  deed  was,  at  the  time,  of  the  valne  of  t500,0<)0L 

In  Aagast  or  September,  1861,  Henry  W.  Elingsbury  and  his 
mother,  Mrs.  Jane  0.  Eingsbary,  met  at  Old  Lynn,  Oonn.,  and  she 
testifies  that  she  then  asked  him  in  regard  to  his  sister's  property ; 
whether  it  had  been  tamed  over  to  him  (Henry),  and  told  him  that 
Simon  had  told  her  sa  That  he  replied :  ^  That  is  so;  but  don't 
look  concerned,  it  is  only  tamed  over  to  me  for  safe-keeping ;  it 
will  be  restored  to  her."  After  this  conversation,  and  on  the  2dd 
day  of  October,  1861,  Henry  W.  wrote  a  letter  to  his  mother,  at 
Ariington,  Va.,  and  bearing  that  date,  which  she  received,  in  which 
be  said:  ^I  spent  aU  the  morning  with  Bamside  yesterday.  He 
states,  as  I  told  yoa,  that  Simon  had  made  over  the  Chicago  prop- 
erty, that  was  held  in  his  name,  to  me.  A  new  power  of  attorney 
is,  therefore,  necessary  for  yoa  and  myselfl  We  made  one  oat  I 
signed  it  Bamside  will  send  it  to  yoa.  I  send  yoa  a  copy  for  yooi 
own  keeping,  and  keep  one  for  myself."  This  letter  was  closed  and 
signed  by  Henry  W.  Eingsbary,  thas:  '^Believe  me,  dear  mother, 
yoar  aflPectionate  Henry."  The  person  referred  to  as  '^  Simon,"  was 
Mr.  Backner. 

She  testifies  that  between  the  time  of  the  conversation  with  him 
at  Old  Lynn,  in  Aagast  or  September,  1861,  above  stated,  and  the 
receipt  of  this  letter,  she  had  not  seen  him,  written  to  him  or 
received  any  letter  from  him. 

The  power  of  attorney  referred  to  in  this  letter  is  dated  October 
82, 1861,  and  was  executed  by  Henry  W.  to  Ambrose  K  Bamside, 
appointing  him  attorney  ^to  transact  and  oondact  the  basiness  of 
the  Eingsbary  estate  of  Chicago,"  etc. 

At  the  time  the  letter  was  written  and  the  power  of  attorney 
made  to  Bamside,  Backner  was  in  the  army  of  the  so-called  Con- 
federate States,  and  his  wife  within  its  military  lines,  they  having 
gop'  there  September  16, 1861,  and  at  the  same  time  Henry  W. 
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Kingsbary  was  first  lieutenant  in  the  fifth  regiment  of  artillerj, 
and  was  in  the  servioe  of  the  Union  army,  at  Arlington,  Va. 

On  the  5th  day  of  December,  1861,  Henry  W.  Kingsbury  married 
Bva  McLean  Taylor,  and,  with  his  wife,  visited  his  mother  at  Old 
Lynn,  Conn.,  arriying  there,  as  the  latter  testified,  on  the  9th,  and 
leaving  on  the  11th,  same  month.  That  during  that  yisit,  and  on 
the  10th  day  of  December,  the  mother  again  referred  to  the  subject 
of  Mrs.  Buckner's  share  in  her  father's  estate,  and  she  testifies  that 
''he  then  made  the  same  remarks,  that  the  property  would  all  be 
restored  to  her."  Witness  then  asked  him  ''who  was  to  see  to  it? ** 
He  replied :  "  If  I  am  taken  away,  and  Oeneral  Bumside  lives,  he 
will  see  to  it  for  you  that  Mary's  property  is  restored  to  her."  He 
said :  "  I  am  going  to  make  my  will ;  I  am  going  to  give  you  (witness) 
120,000  to  do  what  you  please  with  at  your  death,  I  mean  mine,  out 
of  my  property,  and  not  my  sister's."  He  said  "he  hoped  the  war 
would  soon  close,  and  Mary  would  come  home  and  attend  to  her 
own  property."    This  was  the  last  time  witness  saw  him. 

It  further  appears,  that  on  the  25th  of  March,  1862,  Henry  W. 
Kingsbury,  at  Fortress  Monroe,  Ya.,  and  while  in  the  military  ser- 
Ticd,  there  wrote  in  his  own  hand  and  executed  the  following  instru- 
ment in  writing: 

^  Expecting  soon  to  start  upon  a  military  expedition,  where  death 
may  overtake  me,  I  leave  this  as  a  record  of  my  wishes  respecting 
the  disposition  of  my  property : 

"  To  my  mother,  Jane  0.  Kingsbury,  I  leave  twenty  thousand  dol* 
lars,  or  so  much  of  my  Chicago  property  as  upon  fair  appraisal  may 
be  valued  at  that  amount. 

^  To  my  sister,  Mary  J.  Buckner,  I  leave  so  much  of  the  Chicago 
property  held  in  my  name  as  shall  amount  to  one-third  of  the  prop- 
erty in  the  city  of  Chicago,  IlL,  left  by  my  father,  Julius  J.  B.  Kings- 
bury, deceased. 

"  To  my  cousin,  John  J.  D.  Kingsbury,  I  leave  my  property  in 
Waterbury,  Conn.,  and,  in  addition  thereto,  five  thousand  dollars, 
which  I  trust  he  will  expend  in  completing  his  education. 

"  The  remainder  of  my  property,  of  every  description,  I  leave  to 
my  devoted  wife  Eva.  I  desire,  moreover,  that  the  provisions  of 
this  will  may  be  so  carried  out  that  the  yearly  income  of  my  wife, 
Cor  her  own  personal  support,  shall  never  be  less  thmn  two  thousand 
dollars  ($2,000)." 
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«As  execatoTS  I  name  General  Ambrose  E.  Bornside,  of  Bhode 
Idand,  and  Captain  John  Taylor,  Com.  Dept  U.  S.  Army. 
« Signed  at  Fobtbbss  Mokbob,  Ya.,  March  25,  1862. 

'^  Hekbt  W.  Eingsbubt, 
"^  1st  Lt.  b(h  Regt.  Artillery,  U.  S.  Army.'' 

The  aboTe  instmment  was  left  with  John  Taylor. 

On  the  17th  of  September,  1862,  Henry  W.  Eingsbury  was  mor- 
tally wonnded  at  the  battle  of  Antietam,  and  died  the  day  following. 

In  December  following,  Eva,  the  widow  of  Henry  W.  Eingsbury, 
gaTe  birth  to  a  male  child,  the  plaintiff  in  one  of  these  suits,  who 
was  named  Henry  W.  Eingsbary.  In  1865,  Mrs.  Eva  Eingsbury 
married  Albert  O,  Lawrence.  Mrs.  Eingsbury  was  advised  that  the 
will  of  Henry  W.  Eingsbury  was  not  executed  in  accordance  with 
the  laws  of  Illinois,  and  was  not  provable  there. 

In  1869,  General  Bumside,  named  in  the  will  as  one  of  the  exec* 
ntors,  succeeded  in  getting  possession  of  the  will,  and  it  was,  upon 
his  petition,  admitted  to  probate  in  Alexandria,  Va.,  and  an  authen- 
tioated  copy  thereof  was  subsequently  ordered  to  be  and  was  recorded 
in  Cook  county,  IlL  The  bill  of  Henry  W.  Eingsbury,  infant,  was 
filed  to  set  aside  such  will  as  a  cloud  upon  his  title. 

BeckwUh,  Ayer  dt  KaleSy  for  Henry  W.  Eingsbury. 

Goudy  c£  Chandler,  for  Mary  E.  Buckner  and  others. 

McAllisteb,  J.  The  first  point  which  claims  the  consideration 
of  the  court  is,  whether  the  deed  from  Buckner  and  wife  to  Henry 
W.  Eingsbury  was  ever  so  &r  legally  executed  as  to  become  opera- 
tive. 

It  was  signed,  sealed  and  acknowledged  at  Louisville,  Eentucky, 
May  15, 1861,  in  the  absence  and  without  the  knowledge  or  assent 
of  Eingsbury;  then  sent  to  Chicago  by  Buckner  to  Mitchell,  a 
■stranger  to  the  transaction,  not  authorized  by  the  grantee  to  receive 
it,  but  with  the  simple  direction  from  Buckner  to  have  it  recorded. 
It  was  placed  on  file  on  the  17th  of  May,  and  there  remained  until 
after  the  death  of  Eingsbury,  occurring  in  September,  1862.  There 
18  no  evidence  that  Eingsbury  ever  had  it  in  his  possession,  or  even 
it,  bnt  it  is  quite  conclusive  the  other  way. 

^^  It  is  necessary  to  the  validity  of  a  deed  that  there  be  a  grantee 
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willing  to  accept  it.  It  is  a  contract,  a  parting  with  property  by 
the  grantor,  and  an  acceptance  thereof  by  the  grantee.''  Jackson  t. 
Bodle,  20  Johns.  184. 

In  Jackson  y.  Dunlap,  1  Johns.  Gas.  114,  the  conrt  said :  '^  It  ia 
also  essential  to  the  legal  operation  of  a  deed  that  the  grantee  assents 
to  receive  it  It  cannot  be  imposed  on  him,  and  there  can  be  no 
delivery  without  acceptance." 

This  rale  is  expressly  recognized  in  Herhori  y.  Herbert,  Breese, 
360,  where  the  court  say :  **  It  is  also  held  to  be  essential  to  the  legal 
operation  of  the  deed  that  the  grantee  assents  to  receive  it,  and  there 
can  be  no  delivery  without  acceptance.''  In  this  case  the  authorities 
are  quoted  as  establishing  this  general  doctrine:  '^It  may  be  deliv- 
ered to  the  party  himself,  to  whom  it  is  made,  or  to  any  other  person 
by  sufficient  authority  from  him."  So  far,  it  is  entirely  consistent 
with  the  principle  of  the  rule  above  enunciated;  but  it  proceeds: 
^  Or  it  may  be  delivered  to  a  stranger,  for  and  in  behalf,  and  to  the 
use  of  him  to  whom  it  is  made  without  authority ;  but  if  it  be  deliv- 
ered to  a  stranger  without  any  such  declaration,  unless  it  be  delivered 
as  an  Moroier,  it  seems  that  it  is  not  a  sufficient  delivery,"  citing 
Jackson  v.  Phipps,  12  Johns.  419 ;  1  Shep.  Touch.  57,  58 ;  3  Black. 
Com.  307 ;  Viner's  Ab.  27,  §  52. 

Taken  literally,  the  latter  branch  of  the  rule  seems  to  be  inoon- 
■istent  with  the  principle  of  that  above  enunciated.  Because  so  taken, 
it  imports  that  when  a  deed  is  made  to  one  without  authority,  and  is 
delivered  to  a  stranger  for  the  use  of  him  for  whom  it  is  made,  with 
a  declaration  by  the  grantor  to  that  effect,  then  there  is  a  delivery 
which  makes  the  deed  operative,  whether  the  grantee  assent  or  accept 
it  or  not. 

If  this  be  so,  it  therefore  follows,  that  although  a  deed  be  a  con- 
tract, as  was  said  by  Spencer,  Chief  Justice,  in  Jackson  v.  BodlSj 
supra,  that  is,  a  parting  with  property  by  the  grantor  and  an  accept- 
ance thereof  by  the  grantee,  yet  such  contract  may  be  completed  by 
the  acts  and  words  of  a  grantor  alone,  without  the  assent  of  the 
grantee.  Suppose  it  be  one  firom  which  the  grantee  derives  no 
benefit,  but  it  subjects  him  to  a  duty,  the  performan(>?  of  a  trust, 
can  he  be  obligated  to  the  performance  of  such  trust  by  the  mere 
act  of  delivery  and  declaration  of  purpose  by  the  grantor  to  an 
unauthorized  stranger  ?  If  it  be  said  that  such  act  and  words  may 
bind  the  grantor,  though  perhaps  not  the  grantee,  then  ^e  have  an 
instance  of  a  contract  where  only  one  of  the  parties  to  it  is  bounds 
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irithoQt  any  conditioD  to  that  effect  contained  in  it — where  the 
gnntor  is  estopped  by  deed  and  the  grantee  not  estopped. 

It  most  be  that  the  rule  under  consideration  cannot  be  taken 
literally ;  but  that  the  principle  underlying  it  is,  after  all,  assent^ 
presumptiTe  or  actual,  on  the  part  of  the  grantee ;  that  he  must 
take  the  deed,  and  thus  ratify  the  previous  acts  or  then  existing 
dicnmstanceSy  or  the  deed  of  such  a  nature  that  the  assent  will  be 
presamed,  in  the  absence  of  proof  to  the  contrary.  Suppose  the 
stranger  to  whom  the  delivery  is  made  offer  the  deed  to  the  gran- 
tee, and  this  is  his  first  knowledge  of  It,  has  he  no  option  ?  May 
he  not  refnse  to  accept  it  ?  Would  tender  to  the  grantee  and  refn- 
ml  be  equivalent  to  acceptance  ?  But  suppose  the  stranger  should 
not  offer  it,  and  the  grantee,  urithout  knowledge  of,  or  assent  to  it, 
dioold  die,  would  the  property  embraced  go  to  his  heirs,  charged, 
perhaps,  with  a  trust?  There  seem  to  be  authorities  which  go  this 
extent.  Taw  v.  Buryy  2  Dyer,  167  i,  and  Al/ord  and  Iao^  Com^  % 
Leon.  110,  are  of  the  class.  Lonl  Ookb,  in  Butler  v.  Baker^  3  Ooke^ 
S6  b,  makes  an  explanation  of  the  doctrine  thus:  ''  If  A  make  an 
obligation  to  B,  and  deliver  it  to  0  to  the  use  of  B,  this  is  the  deed 
of  A  presently;  but  if  0  offer  it  to  B,  then  B  may  refuse  in  paiSy 
and  thereby  the  obligation  will  lose  its  force.''     Tatars  Case. 

Ksirr,  in  speaking  of  Tavt  v.  Bury,  and  Alfard  and  Lea^B  Case, 
says :  **  It  appears  difficult  to  sustain  the  law  of  these  cases,  unless 
on  the  ground  of  the  subsequent  possession  of  the  deed  by  the 
grantee  and  its  relation  back.  Lord  Cokb  in  Butler  and  Baher^e 
Case,  3  Coke,  26  i,  explains  this  point  by  admitting  that  B  may 
icfiise  the  deed  in  pais  when  offered,  and  then  the  obligation  will 
lose  its  force.''    4  Kent's  Com.  455,  note  b. 

This  examination  of  the  grounds  upon  which  a  legal  delivery 
rests  is  made  for  the  purpose  of  ascertaining  when,  if  ever,  and 
under  what  circumstances,  the  deed  in  question  became  operative^ 
That  a  deed  takes  effect  only  fh>m  the  time  of  delivery,  with  a  few 
exceptions,  where  the  necessities  of  the  case  require  the  application 
of  the  doctrine  of  relation,  there  can  be  no  doubt 

Was  the  act  of  sending  it  to  Mitchell  a  delivery  ?  He  was  a 
stranger  and  had  no  authority  from  the  grantee  to  receive  it.  There 
was  no  declaration  that  it  was  delivered  to  him  for  the  grantee's 
nte ;  nor  was  it  delivered  as  an  escrow.  But  it  was  sent  merely  to 
have  it  filed  for  record.  He  was,  therefore,  a  mere  medium  through 
which  it  was  to  pass  to  the  hands  of  the  recorder.    The  act  was  no 
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more  of  Adeliyery,  in  the  legal  eenfie,  than  placing  it  in  poiMorion 
of  the  carrier,  to  be  conyeyed  from  Lonisyille  to  Chicago — than  if 
Bnckner  had  taken  it  himself  to  the  recorder  to  be  recorded.  In 
Herbert  v.  Herbert^  supra,  it  was  expressly  held,  nnder  the  circum- 
stances of  that  case,  that  '^  the  act  of  recording  a  deed  cannot 
amoant  to  a  delivery,  when  there  does  not  appear  an  assent  or 
knowledge  by  the  grantee,  of  the  act." 

There  not  only  does  not  appear  any  assent,  or  knowledge  on  the 
part  of  Henry  W.  Kingsbury,  of  the  act  of  recording  the  deed,  but 
the  want  of  both  as  clearly  appears  as  any  fact  in  the  case.  On  the 
17th  of  May,  therefore,  when  the  deed  was  recorded,  it  was  not  so 
&r  legally  executed  as  to  become  operative.  The  delivery  of  a  deed 
is  usually  shown  by  proving  the  fact  of  the  grantee  having  it  in  his 
possession,  or  by  other  circumstances  tending  to  the  same  conclu- 
sion. Jackson  v.  Perkins,  2  Wend.  308.  In  Chapel  v.  Butt,  17 
Mass.  212,  the  court  says:  ^  A  deed  delivered  at  the  register's  oflSoe, 
in  the  absence  of  the  grantee,  has  been  held  with  us  to  be  a  good 
delivery  to  the  grantee,  if  he  afterward  assent  and  take  the  deed.** 
Harrison  v.  Trustees,  etc.,  12  Mass.  456. 

^  The  delivery  of  a  deed,  duly  executed  and  acknowledged,  to  the 
register,  aided  by  a  subsequent  possession  of  the  deed  by  the  grantee, 
might  be  evidence  of  a  delivery  to  him."  2  Hill,  on  Beal  Prop.  284, 
citing  Beers  v.  Broome,  4  Oonn.  247 ;  Dawson  v.  Dawson,  Rice,  243. 

But  here,  the  delivery  of  it  at  the  recorder's  oflSce  is  not  aided  by 
a  subsequent  possession  of  it  by  the  grantee.  There  is  not  only  no 
evidence  that  he  ever  had  possession  of  it,  or  of  circnmstances  tend- 
ing to  that  conclusion,  but  it  appears  affirmatively  that  he  never 
had.  The  only  evidence  firom  which  assent  to  and  acceptance  of 
the  deed  by  tJie  grantee  can  be  inferred  consists  of  the  conversation 
between  him  and  Buckner  in  July,  1861,  in  Washington,  and  the 
grantee's  letter  to  his  mother  of  the  38d  October,  1861,  referring  to  a 
previous  conversation  between  them  in  August  or  September,  same 
year. 

Buckner  relates  the  conversation  thus :  They  (himself  and  grantee) 
were  walking  on  the  street  near  the  president's  house,  talJdng  of  the 
troubles  in  the  country,  when  Buckner  remarked:  ^' By  the  way, 
the  property  of  your  sister  has  been  deeded  to  you,  and  I  want  yon 
to  look  after  her  interests,  and  see  that  she  has  her  property."  To 
which  Kingsbury  replied:  ^That  was  all  right,"  or  ^'very  well," 
or  words  to  that  effect     This  was  the  only  conversation  they 
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efer  had  on  the  snbject,  and  the  first  time  Kingsbury  erer  heara 
of  the  deed. 

Sabseqaently,  and  in  August  or  September,  I86I9  the  grantee 
▼isited  his  mother  in  Old  Lynn,  Conneoticut,  and  she  testifies  that 
she  asked  him  in  regard  to  his  sister's  property,  whether  it  had  been 
turned  over  to  him,  and  told  him  that  Simon  (Buckner)  had  told 
her  sa  He  (grantee)  replied:  ''That  is  so,  but  don't  look  con- 
cerned; it  is  only  turned  over  to  me  for  safe-keeping;  it  will  be 
restored  to  her." 

This  shows  that  Henry  W.  Kingsbury  understood  Buckner  as 
meaning,  in  the  remark  made  in  July,  that  his  wife's  property 
oad  been  deeded  to  the  former  in  trust  for  her  use.  Then,  without 
any  communication,  either  by  letter  or  otherwise,  between  him  and 
his  mother,  interreDing  the  conversation  just  referred  to  and  the 
date  of  the  letter  of  the  23d  October,  1861,  the  grantee  in  that  let- 
ter, written  and  signed  by  him,  says  to  his  mother:  ''I  spent  all  the 
morning  with  Bumside  yesterday.  He  states,  as  I  told  you,  that 
Simon  had  made  over  the  Chicago  property  that  was  held  in  his 
name  to  me ;  a  new  power  of  attorney  is  therefore  necessary  for  you 
and  myself.  We  made  one  out;  I  signed  it;  Burnside  will  send  it 
to  you ;  I  send  you  a  copy  for  your  own  keeping,  and  keep  one  for 
myselt" 

The  power  of  attorney  so  referred  to  is  as  much  a  part  of  the  let- 
ter, for  all  legal  purposes,  as  if  it  had  been  copied  at  length  into  it, 
and  tends  to  explain  what  property  was  intended  by  the  statement 
tiiat  Simon  had  made  over  to  him  the  Chicago  property  that  was 
held  in  his  name.  The  power  of  attorney  is  to  Ambrose  E.  Bum- 
side,  appointing  him  attorney  **  to  transact  and  conduct  the  busi- 
ness of  the  Kingsbury  estate  at  Chicago,"  etc.  The  deed  of  the  15th 
May,  1861,  was  the  only  oonveyance  to  Henry  W.  Kingsbury,  to 
which  Simon  B.  Buckner  was  a  party,  and  was  the  only  one  to  him 
from  any  source,  and  from  the  extrinsic  facts  and  circumstances  in 
evidence,  especially  the  fact  that  there  had  been,  at  the  time  of  writ- 
ing the  letter,  no  occasion  upon  which  he  had  told  his  mother  any 
thing  about  the  property  having  been  made  or  turned  over  to  him, 
exo^t  that  above  referred  to,  upon  his  recent  visit  to  his  mother  at 
Old  Lynn,  we  must  hold  that  the  letter  points  unerringly  at  that 
conversation,  the  effect  of  which,  in  another  aspect,  will  be  consid- 
ered hereafter.  We  are  now  attempting  a  solution  of  the  question 
of  the  delivery  of  the  deed.     The  evidence  bearing  most  directly 
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upon  that  point  is  the  hrief  but  direct  conTersation  between  the 
grantee  and  Backner  in  July,  at  Washington.  The  other  subse- 
quent acts  and  declarations  of  Kingsbury  are  viewed,  in  this  con- 
nection, simply  as  showing  his  understanding  of  the  position  he 
had  assumed  in  regard  to  his  sister's  property. 

There  can  be  no  doubt,  that  up  to  the  time  of  Buckner  and  the 
grantee  meeting  in  July,  the  deed  had  not  become  operative. 
Although  the  grantors  had  parted  with  the  personal  possession  of 
it,  by  leaving  it  with  the  recorder,  still  they  could,  at  any  time, 
have  reclaimed  and  canceled  it,  with  no  other  effect  than  that,  per- 
haps, of  casting  a  cloud  upon  their  title,  by  its  being  recorded.  The 
question  to  which  we  are  directly  brought  is,  therefore,  whether, 
while  the  deed  was  so  in  the  hands  of  the  recorder,  it  was  compe- 
tent for  the  parties  to  effectuate  a  delivery  and  make  the  deed  opei^ 
•tive,  by  mere  words  alone,  without  any  manual  or  personal  posses- 
sion of  the  deed  by  the  grantee,  or  a  previously  authorized  agent  ? 
By  the  old  rule,  delivery  was  said  to  be  ''  either  actnal,  by  doing 
something  and  saying  nothing,  or  else  verbal,  by  saying  some 
thing  and  doing  nothing,  or  it  may  be  both;  but  by  one  of 
them  it  must  be  made,  for  otherwise,  though  it  be  never  so  well 
sealed  and  written,  yet  is  the  deed  of  no  force."  Herbert  v.  Herbert^ 
eupra  ;  Bryan  v.  Wahh^  2  Oilm.  557 ;  Bennett  et  al.  v.  Waller  et  aL, 
23  ni.  07.  If  a  gran  tor,  with  or  without  any  previous  arrangement 
with  the  grantee,  sign,  seal  and  acknowledge  a  deed,  place  it  in  the 
hands  of  the  register  to  be  recorded,  notify  the  grantee  of  the  act» 
and  he  assent  to  receive  it^  by  words  only,  this  would  be  a  good 
delivery,  though  the  grantee  die  before  tddng  it  into  his  actual 
possession,  because  the  assent  is  the  principal  element,  and  taking 
the  deed  into  possession  is  not  indispensable,  but  only  evidence  of 
assent  and  acceptance. 

We  think,  therefore,  that  when  Buckner  notified  Kingsbury,  in 
July,  of  the  making  of  the  deed,  the  latter  by  his  reply  assented  to 
receive  it,  and  that  this  view  is  confirmed  by  his  subsequent  acta 
and  declarations.  The  deed,  then,  for  the  first  time  became 
operative.  But  by  the  very  words  which  made  it  operative  was 
created  a  trust  by  contract,  which,  if  manifested  and  proved  by 
some  writing  signed  by  the  grantee,  as  required  by  the  statute  of 
frauds,  is  valid.  This  conclusion  disposes  of  the  question  of  result- 
ing trust  in  this  case  so  strenuously  insisted  upon  in  argument. 
When  there  is  an  express  trust,  there  can  be  no  foundation  for  an 
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implied  or  resalting  trust.  Whether  the  declaration  of  such  trust 
was  manifested  and  proved  by  some  wiiting  signed  by  the  grantee, 
within  the  meaning  of  that  statute^  is  the  question  which  now 
demands  our  oonsideration.  This  statute  was  passed  in  1827.  It 
wa8»  in  this  respect^  borrowed  &om  and  is  but  a  copy  of  the  Eng- 
lish statute  of  29  Oar.  2,  which  had  been  in  force  in  the  mother 
oountry  sinoe  1677,  and  received  a  constructiouy  by  the  courts  of 
that  country^  long  anterior  to  its  adoption  here ;  from  which  we 
most  presume  that  it  was  adopted  with  the  construction  so  given 
it»  or  else  the  language  would  have  been  changed. 

The  ^urth  section  of  the  English  statute,  as  to  certain  oontraotSp 
lequired  the  agreement  itself  to  be  in  writings  signed  ( Wain  v* 
WarJUrSy  5  'Bast,  10),  whereas  the  seventh  section,  respecting  trusts, 
is  worded  very  differently,  and  requires  only  that  all  declarations  or 
ereations  of  trusts  should  be  manifested  and  proved  by  some  writ* 
iBg  signed  by  the  party.  Upon  the  strength  of  this  peculiarity  in 
the  wording  of  the  clause,  it  was  held  that  letters  and  other  written 
documents,  though  long  posterior  in  date  to  the  transaction  itself, 
would  have  an  operation  equivalent  to  that  of  a  formal  and  coeval 
declaration  of  trust  In  Fareter  v.  Hahy  decided  by  the  master  of 
the  rolls  in  1798  (3  Ves.  Jun.  696),  and  by  Lord  Ohancellor  Lough- 
BOBOUOH  in  1800  (5  Ves.  308),  the  chancellor  entirely  agreed  with 
the  master  of  the  rolls  in  adopting  the  letter  as  a  clear  declaration 
of  trust,  by  which  he  said  he  meant  clear  evidence,  in  writing,  that 
there  was  such  a  trust.  It  is  not  necessary,  continued  his  lordship^ 
that  it  should  be  a  declaration,  but  a  writing,  signed  by  the  party, 
may  be  evidence  of  a  trust  admitted  in  that  writing.  Nor  was  it 
necessary  to  produce  an  instrument  expressly  framed  for  the  pur- 
pose of  acknowledging  the  trust,  it  is  fully  sufficient  if  the  recog- 
nition or  admission  of  it  is  incidentally  made  in  the  course  of  a 
correspondence.  But  when  letters  are  to  manifest  a  trust,  there 
must  be  a  clear  demonstration  that  they  relate  to  the  subject ;  and 
it  appears  from  Foreter  v.  Haie,  as  well  as  from  the  cases  of  Tavh 
nsjf  V.  Orawth&r,  3  Bro.  Oh.  161,  318,  and  (/ffara  v.  O'JVei//,  7 
Bra  0.  P.  227,  that  if  the  letters  afford  evidence  of  the  existence  of 
a  trust,  the  terms  may  be  supplied  aliunde.  Boberts  on  Frauds, 
101,102. 

^The  principal  point  to  be  noticed  is,  that  trusts  are  not 
neoessarily  to  be  declared  in  writing,  but  only  to  be  manifested  and 
jireived  by  writing ;  for,  if  there  be  written  evidence  of  the  existence 


78  ILLINOIS, 


Kingtbuiy  t.  BniDiklA. 


erf  (raoh  a  trust,  the  danger  of  parol  declarationsy  against  which  the 
statute  was  directed,  is  effectaally  remoyed.''  Lewin  on  TnistB»  63, 
citing  fbrster  y.  HcUe,  supra. 

**  When  there  is  uy  written  evidence  showing  that  the  persoa 
apparently  entitled  is  not  really  so,  parol  evidence  may  be  admitted 
to  sliow  the  tmst  under  which  he  actaally  holds  the  estate." 
Browne  on  Frauds,  110,  §  111,  citing  Oripps  v.  Jm,  4  Bro.  Oh.  472 ; 
Butckins  V.  £m,  1  Atk.  447.  To  the  same  effect,  2  Sagd.  on  Vend^ 
(7th  Am.  ed.)  911 ;  Hill  on  Trustees,  62. 

A  great  number  of  cases  were  cited  at  bar,  varying  in  fiEM)ts  and 
circumstances,  though  tending,  perhaps,  to  establish  the  same  rule» 
of  construction,  or  define  the  kind  and  degree  of  evidenc#which 
will  satisfy  the  requirements  of  the  statute.  To  cite  and  review 
them  all  would  be  a  needless  task,  as  the  general  oondusioiis  arrived 
at  are  well  stated  in  the  elementary  works  referred  to,  and  others  of 
equal  authority.  Every  case,  after  all,  must  depend  upon  its  own 
circumstances,  and  we  must  decide  this  case,  not  upon  some  par- 
ticular feature  of  resemblance  to  this  or  that  reported  case,  but  upon 
the  strength  of  its  own  undisputed  SeustSy  the  circumstances  by 
which  the  transactions  were  surrounded,  and  the  application  of 
those  general  principles  by  which  courts  of  equity  are  governed  in 
the  exercise  of  a  jurisdiction  which  reaches  to  the  essence  of  things, 
regardless  of  forms,  which  probes  the  conscience  and  compels  it  ta 
respond  to  the  duties  of  every  trust  legally  established,  as  from  its- 
own  promptings  it  would  be  inclined  to  do,  if  left  undisturbed  by 
those  passions  to  which  human  nature,  unhappily,  is  but  too  prone. 

We  have  seen  that  the  trust  is  not  necessarily  to  be  declared  in 
writing,  but  only  to  be  manifested  and  proved  by  writing,  and  if 
there  be  written  evidence  of  the  existence  of  the  trust,  the  danger 
of  parol  declarations,  against  which  the  statute  was  directed,  m 
effectually  removed.    Lewin  on  Trusts,  ubi  supra. 

Is  there  in  this  case  written  evidence  of  the  existence  of  a  tmst  ?^ 
There  are  but  two  items  of  that  tendency :  the  letter  and  the  will. 
The  circumstance  that  the  letter  was  written  by  the  grantee  to  his 
mother,  and  not  to  the  person  claiming  to  be  cestui  que  trust,  is  not 
material.  TBe  letter  is  somewhat  ambiguous  in  language,  but  it  is 
dear  that  it  relates  to  the  subject.  The  grantee  says  :  ^  I  spent  all 
the  morning  with  Bumside  yesterday.  He  states,  as  I  told  yon, 
that  Simon  had  made  over  the  Chicago  property  that  was  held  in 
his  name,  to  me."    The  words  ''had  made  over''  might  mean  as  a 
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donatioii,  as  a  mortgage,  or  as  passing  a  nominal  title  for  the  nse  ol 
the  grantor. 

It  appears,  as  an  extrinsio  tad,  that  at  the  date  of  the  deed,  Baok* 
ner  held  the  nominal  legal  title  for  the  nse  of  the  heirs,  to  some 
seventy-five  feet  fronting  npon  the  Chicago  river,  which  had  been 
thns  conveyed  to  him  by  his  father-in-law;  and  it  was  claimed  in 
aignment  that  the  letter  simply  referred  to  that  paroeL  It  is  con- 
ceded that  the  language  of  the  letter  standing  alone  would  limit 
the  reference  to  that  parceL  The  person  referred  to  as  ^^  Simon  " 
nndonbtedly  means  Simon  B.  Backner.  The  words  **  had  made 
over ''  had  reference  to  some  conveyance.  The  writer  mnst,  there- 
fore, have  intended,  by  these  words,  the  making  of  a  deed,  covering 
Chicago  real  estate,  to  which  Backner  was  a  party  as  grantor,  and 
himself  as  grantee.  As  there  never  was  any  such  deed  but  that 
made  by  Backner  and  wife  to  him,  of  the  date  of  May  15, 1861,  we 
most  presume  that  that  deed  was  the  one  intended  by  the  words 
**  had  made  over.''  The  deed  did  in  bet  convey  the  parcel  to  which 
Bockner  held  the  nominal  title,  but  also  all  of  Mrs.  Buckner's 
mterest  in  the  property  therein  described,  which  was  all  of  her 
father's  estate  in  Chicago.  The  evident  parpoee  of  this  peculiar 
aUosion  to  the  matter  in  the  letter,  with  the  reference  to  something 
which  the  writer  had  previously  told  her,  was  to  admit  the  trust  to 
her,  bat  in  snch  terms  as  that  others  might  not  understand  it.  At 
that  time  Backner  was  in  the  military  service  of  the  so-called  Con- 
federate States,  and  his  wife  within  their  military  lines. 

But  there  is  another  featare  to  the  letter  that  must  not  be  over- 
looked* After  mentioning  the  fact  that  Bumside  had  stated  to  him, 
as  he  had  told  his  mother,  that  Simon  had  made  over  the  Chicago 
property,  etc.,  he  says:  ^'A  new  power  of  attorney  is  therefore 
necessary  for  yon  and  myself.  We  made  one  out.  Bumside  wiU 
send  it  to  yon.  I  send  yon  a  copy  for  your  own  keeping,  and  keep 
one  myseU"  This  power  of  attorney  was  so  referred  to  in  the  letter, 
as  to  incorporate  it  as  a  part  of  the  letter.  Upon  examination,  it 
appears  to  relate  to  the  entire  Kingsbury  estate  in  Chicago.  By  it 
Bomsideifr  appointed  attorney  to  transact  all  of  the  business  of 
the  estate,  but  restrained  from  disposing  of  any  part  of  it,  except 
to  negotiate  loans,  onder  certain  restrictions,  and  from  making 
leases  to  extend  beyond  the  term  of  three  years.  Now,  if  we  are  to 
assnme  that  the  letter  had  no  reference  to  any  of  the  estate,  but  the 
parcel  of  land  hdd  in  Buckner's  name.  then,  from  the  tact  that  th^ 
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power  of  attorney  gave  Bumside  control  of  the  entire  property,  we 
must  impate  to  him,  an  old  and  confidential  friend  of  the  family, 
and  a  man  of  high  position  and  character,  and  to  Henry  W.  Kings- 
bnry,  the  only  brother  of  Mrs.  Bnckner,  npon  the  most  afiEectionate 
and  confidential  terms  with  her  and  her  husband,  the  wrongful  and 
unnatural  purpose  of  usurping  control  over  Mrs.  Buckner's  share 
in  her  father's  estate.  This  we  will  not  do,  because  it  is  a  more 
reasonable  construction  of  these  acts,  and  one  far  more  just  toward 
the  parties,  to  hold  that  reference  was  had  to  the  deed  of  May  15. 
That  deed  purports  to  be  a  bargain  and  sale,  but  upon  the  nominal 
consideration  of  one  dollar.  Upon  the  question  of  establishing  m 
trust  against  the  title  of  a  volunteer,  which  is  not  fikvored  in  equity^ 
the  statement  of  a  mere  nominal  pecuniary  consideration  will  not 
be  allowed  to  affect  the  construction  or  operation  of  the  deed.  Hill 
on  Trustees,  §  107,  top  paging  148 ;  Young  y.  Peachy,  2  Atk.  256. 

It  appears  from  the  evidence,  and  is  uncontradicted,  that  the 
grantee  neither  paid  nor  became  responsible  to  pay,  by  any  promise, 
express  or  implied,  any  valuable  consideration  whatever  for  the 
property  conveyed.  Upon  the  question  under  consideration,  the 
tact  of  the  deed  being  made  ex  parley  as  appears  was  the  case  here^ 
without  communication  with  the  donee,  is  a  circumstance  to  which 
much  attention  will  be  paid.  Hill  on  Trustees,  108 ;  Cecil  v. 
Butcher,  2  Jac  ft  Walk.  574. 

These  facts  and  circumstances  form  legitimate  ingredients  of 
evidence,  in  reference  to  which,  and  the  relative  situation  of  tee 
parties,  the  letter  should  be  construed.  If  the  grantee  had  pur- 
chased the  property  and  felt  the  independence  of  a  purchaser,  would 
he  not  have  placed  himself  in  that  character?  Would  he  have 
used  the  unusual  expression  for  such  a  relation,  as  that  the  grantor 
^had  made  over  to  him''  the  property?  On  the  other  hand,  did 
he  regard  the  conveyance  as  a  donation  to  him  ?  Is  it  reasonable 
to  suppose,  under  all  the  relations  existing,  that  if  he  had  received, 
or  supposed  he  had,  a  gift  from  his  sister  and  her  husband,  of  real 
estate  of  the  known  value  of  half  a  million  dollars,  he  would  im- 
mediately, upon  being  satisfied  of  the  fact,  thus  address  liis 
mother  concerning  so  munificent  a  gift,  without  the  slightest  mani- 
festation of  either  surprise  or  gratitude?  Such  a  thing  is  againnt 
all  our  knowledge  of  human  nature  and  experience  in  the  affairs 
of  mankind.  Why  should  Mrs.  Buckner  desire  or  intend  to  give 
away  this  vast  fortune  to  her  brother,  who  had  sufficient  already. 
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and  to  whom  she  was  ander  no  particalar  obligations,  and  retain 
for  herself  and  her  own  children  only  a  pittance  arising  from  ine 
Waterbnry  property,  of  the  yalae  of  less  than  foar  thousand  aol- 
lars?  No  explanation  has  been  attempted,  and  none,  we  appre- 
hend, can  be  given.  The  circumstances  all  conspire  to  show,  with 
irresistible  force,  that  it  was  the  intention  of  the  parties  at  the  time 
that  Henry  W.  Kingsbury  should  take  as  trustee  for  one  of  the 
grantors,  and  not  for  his  own  benefit  And  the  language  of  the 
letter  is  a  fair  admission  to  that  effect  It  imports  that  the  writer 
was  not  the  real  owner  of  the  prox>erty.  Then,  as  strengthening 
this  position,  we  refer  to  the  only  other  item  of  written  eyidence :  the 
will,  and  so  far  as  pertains  to  the  present  inquiry,  it  is  immaterial 
whether  that  instrument  was  valid  and  operative  as  a  will  or  not 

On  the  25th  of  March,  1862,  while  Henry  W.  Kingsbury  was  at 
Portress  Monroe,  in  the  State  of  Virginia,  temporarily,  in  a  military 
capacity,  he  wrote  and  signed  with  his  own  hand  a  will,  by  the 
first  clause  whereof,  he  declared  that:  ''To  my  mother,  Jane  0. 
Kingsbury,  I  leave  twenty  thousand  dollars,  or  so  much  of  my 
Chkago  property  as,  upon  a  fair  appraisal,  may  be  valued  at  that 
amount''  By  the  second  clause:  ''To  my  sister,  Mary  J.  Buckner, 
I  leave  so  much  of  the  Chicago  property  held  in  my  name  as  sball 
amount  to  one-third  of  the  property  in  the  city  of  Chicago  left  by 
my  father,  Julias  J.  B.  Kingsbury,  deceased."  By  the  third  clause : 
•To  my  cousin,  John  J.  D.  Kingsbury,  I  leave  my  property  in 
Waterbury,  ConneoticaV'  otc.  By  the  last  clause  he  declared  that: 
''The  remainder  of  my  property,  of  every  description,  I  leave  to  my 
devoted  wife  Eva,"  etc. 

There  is  little  doubt  but  the  making  the  portion  devised  to  his 
sister  one-third,  instead  of  one-half,  subject  to  his  mother's  right  of 
dower,  was  the  result  of  a  misapprehension,  arising  from  his  youth 
and  inezperienoe,  and  the  manner  in  which  the  income  had  been 
previously  -divided.  Bat  it  will  be  perceived  that  in  the  clause 
relating  to  tiie  devise  to  his  sister  he  uses  the  peculiar  expression: 
"  So  much  of  the  Chicago  property  held  in  my  name!*  Whereas,  in 
the  devise  to  his  mother  it  is :  "So  much  of  my  Chicago  property," 
ete.  To  his  cousin  it  is :  *'  My  property  in  Waterbury,"  etc.  To 
hit  wife :  "  The  remainder  of  my  property,"  etc.  It  is  an  nndis* 
pated  fact  that  the  only  Chicago  property  held  in  his  name  was 
that  conveyed  by  the  deed  of  May  15th.  Why  this  peculiarity  of 
language,  if  he  had  not  thereby  reference  to  his  sister's  share  thus 
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oonTeyed  ?  And  why  say  **  ike  Chicago  property  held  in  my  name^" 
in  that  connection,  nnlesB  in  deference  to  the  truth  ?  T^e  expres- 
sion excludes  every  idea  but  that  of  a  nominal  title,  and  is  eqniya- 
lent  to  saying,  **  held  by  me  in  trust''  The  deed  of  May  15th  pur- 
ports, as  we  have  before  said,  to  be  a  bargain  and  sale.  Is  it  not 
clear,  then,  from  the  letter  and  will,  when  viewed  in  the  light  of 
surrounding  circumstances,  that  the  agreement  really  made  between 
the  parties  was  not  that  stated  by  the  deed  ?  We  think  it  is,  and 
that,  therefore,  there  is  written  evidence  of  the  existence  of  a  trust, 
and  the  danger  of  parol  declarations,  against  which  the  statute  was 
directed,  is  effectually  removed.  ^  If  there  is  some  written  evi- 
dence inconsistent  with  the  fact  that  the  supposed  purchaser  was  the 
actual  purchaser,  further  evidence  by  parol  is  admissible  to  prove 
the  truth  of  the  transaction.''    2  Sugd.  on  Vend.  (7th  Am.  ed.)  911. 

**  When  there  is  any  written  evidence  that  the  person  apparently 
entitled  ia  not  really  so,  that  will  open  the  door  to  the  admission  of 
parol  evidence  to  prove  the  trust,  notwithstanding  the  statute." 
fiill  on  Trustees,  62. 

The  letter  of  the  grantee  makes  reference  to  a  particular  pared 
declaration.  As  there  appears  to  have  been  but  one  occasion  upon 
which  he  had  before  then  made  any  declaration  to  his  mother  on 
the  subject,  that  will  be  regarded  as  the  one  intended.  Shotrede 
V.  Chsekf  1  AdoL  ft  Ellis,  57.  The  declaration  was  made  but  a  short 
time  after  the  conversation  between  him  and  Buckner,  as  to  the 
tact  and  purposes  of  the  deed  The  latter  had  visited  his  mother- 
in-law  in  Connecticut,  and  had  probably  told  her  about  it  Then 
when  Henry  visited  her  in  August  or  September,  it  was  natural 
that  she  should  make  inquiries  concerning  it  She  did.  She 
inquired  of  him  whether  his  sister's  property  had  been  turned  over 
to  him,  telling  him  that  Simon  had  told  her  so.  He  replied,  ^^  That 
is  so,  but  don't  look  concerned ;  it  is  only  turned  over  to  me  for 
safe-keeping ;  it  will  be  restored  to  her." 

If  there  were  no  written  evidence  of  the  existence  of  a  trust,  and 
the  letter  were  clear  and  unambiguous  in  its  terms,  we  are  inclined 
to  think  that,  under  the  doctrine  of  reference  to  words*  parol  evi- 
dence would  not  be  competent  for  the  purpose  of  manifesting  and 
proving  a  trust  as  required  by  the  statute  of  frauds. 

In  Virginia,  it  has  been  decided  that  a  letter  containing  a  promise 
to  make  a  deed  of  a  tract  of  land  ''  according  to  contract "  is  a  suflS* 
rient  memorandum  under  the  statute  of  frauds,  notwithstanding 


JANUARY  TERM,  1871.  gj 


Kingsboiy  t.  Boma^^A 


the  tenns  of  the  oontract  are  not  mentioned^  provided  the  party 
ekuming  the  oonyeyance  can  prove  by  the  testimony  of  one  witness 
the  price  which  was  agreed  to  be  paid  for  the  land.  Johtuon  v. 
Ronalds^  adm'r,  4  Munf.  77. 

The  doctrine  of  this  case  seems  to  be  contrary  to  the  general  role 
of  the  English  coortSy  they  having  required,  unless  under  certain 
exceptional  circumstances,  that  the  reference  be  to  some  document 
in  writing,  though  it  has  not  been  deemed  indispensable  that  such 
writing  be  signed.  Clinan  v.  OaokSy  1  Sch.  &  hdL  32 ;  Hodges  v. 
HwsfdUy  1  Russ.  &  Myl.  116 ;  Saund&rson  v.  Jack&ony  2  Bos.  &  Pull* 
S38,  and  the  same  rule  as  to  a  contract  for  the  sale  of  land  was  fol* 
lowed  by  Chancellor  Kent  in  Parkhurst  v.  Van  Oortlandif  1  Johns. 
Ch.  274. 

Still,  it  has  been  held  that  when  a  reference  has  been  made  to 
words  by  a  will,  the  words  may  be  proved  by  parol,  not  for  the  pur- 
pose of  varying  the  terms  of  the  will  or  adding  to  its  contents,  but 
for  the  purpose  of  describing  or  defining  what  was  meant  Sanfard 
1.  Baikes,  1  Meriv.  646. 

^  And,  in  some  cases  of  trusts  imperfectly  expressed,  parol  evidence 
has  been  held  admissible  in  explanation  of  the  intent  Thus,  ^  hen 
a  testator  devised  his  estate  to  his  wife, '  having  a  perfect  confidence 
that  she  will  act  up  to  those  views  which  I  have  communicated  to  her 
m  the  ultimate  disposal  of  my  property  after  her  decease,'  the  wife 
afterward  died  intestate,  and  a  bill  was  filed  by  his  two  natural  chil- 
dren  for  relief  against  his  heir  and  next  of  kin,  and  her  heir  and 
administrator,  alleging  that  the  testator,  at  the  time  of  making  his 
will,  desired  his  wife  to  give  the  whole  of  his  estate,  after  her  death, 
to  the  plaintiffs,  and  that  she  promised  to  do  so,  parol  evidence  was 
admitted  in  proof  of  this  allegation."  3  Greenl.  Ev.,  g  365,  p.  370, 
referring  to  Podmore  v.  Chinning,  5  Sim.  485 ;  S.  C,  7  Sim.  644. 

It  is  not  necessary  to  this  case,  and  we  do  not  commit  ourselves 
to  the  doctrine  of  Podmore  v.  Gunning  to  the  full  extent  to  which 
the  learned  author  upon  evidence  has  accepted  it,  because  the 
admission  of  parol  evidt^nce  in  that  case  may  be  consistently  placed 
apon  another  ground,  viz. :  That  if  a  person  obtain  property  under 
a  will,  upon  a  parol  assurance  that  he  will  dispose  of  it  in  a  partic- 
ular way,  the  court  will  regard  his  attempt  to  keep  the  property,  or 
ilispose  of  it  otherwise,  as  a  fraud,  and  not  allow  him  to  set  up  the 
statute  of  frauds  where  a  compliance  with  the  statute  would  be  to 
give  effect  to  the  fraud  which  it  was  intended  to  prevcLt 
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From  the  best  investigation  we  have  been  able  to  give  to  the  ques- 
tion, and  the  authorities  which  bear  upon  it,  we  have  arrived  at  the 
conclusion,  that,  inasmuch  as  the  written  evidence  dearly  establishes 
the  existence  of  a  trust,  parol  evidence  of  the  words  referred  to  in 
the  letter  is  admissible  for  the  purpose  of  descriling  or  defining 
what  was  meant  by  the  letter,  and  as  showing  the  truth  of  the  trans- 
action. 

To  search  for  artificial  rules  by  which  to  exclude  such  evidence, 
beyond  the  just  demands  of  the  statute  of  frauds,  would  be  an 
attempted  reversal  of  some  of  the  most  favorite  maxims  of  courts 
of  equity;  would  be  the  exercise  of  astuteness  in  the  ways  of  defeat- 
ing the  plain  intention  of  the  parties,  and  aiding  in  the  oonsum- 
mation  of  a  fraud ;  for  when  a  trust  is  once  established  by  legal 
evidence,  equity  regards  every  attempt  by  the  trustee  to  appropriate 
the  trust  property  to  himself,  to  the  exclusion  of  the  rights  of  the 
e$9iui  que  tnisiy  as  a  fraud  contemplated  upon  the  latter. 

The  late  Henry  W.  Kingsbury  was,  as  this  case  shows,  not  only 
a  trustee  of  the  property,  for  his  sister,  but  he  was  an  honest  trus- 
tee. By  the  last  act  of  his  life,  in  this  respect,  he  designed  to,  and 
did,  admit  the  existence  of  fche  trust,  and  endeavored  to  execute  it. 
Immediately  after  his  death,  his  widow,  one  of  the  defendants,  in  a 
letter  to  the  mother  of  her  deceased  husband,  recognised  and  admit- 
ted the  trust,  so  far  as  she  was  concerned,  in  the  most  express  terms, 
and  seemed  distressed  at  the  suggestion  of  any  obstacle  to  its  imme> 
diate  execution.  Though  her  relations  in  life,  and  to  the  cestui  que 
trust,  became  afterward  changed  by  another  marriage,  yet  it  ii 
incredible  that  if  she  has  been  cognisant  of  the  efforts  which  have 
been  made  to  conceal  the  most  important  item  of  evidence  of  her 
former  husband's  relation  to  this  vast  property,  and  to  wrest  it  from 
its  proper  channel,  she  can  view  them  otherwise  than  with  feelings 
of  sorrow  and  regret  Her  conduct  has  been  the  subject  of  severe 
criticism  by  counsel,  but  we  are  inclined  to  believe  that  she,  like 
the  unconscious  infant  whose  name  appears  as  plaintiff  in  the 
original  bill,  is  but  the  involuntary  instrument  in  the  hands  of 
designing  men,  who  stand  in  no  such  relation  to  the  memory  of  the 
deceased  trustee  as  does  Eva  Lawrence. 

The  trust  being  sufficiently  manifested  and  proved  by  writings, 
signed  by  the  party  who  was,  by  law,  enabled  to  declare  it,  it  must 
be  executed. 

This  conclusion  renders  unnecessary  any  discussion  of  the  ques- 
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tion,  made  by  appellants  in  the  eross-bill,  as  to  the  siifficiencjr  of 
flie  acknowledgment  of  the  deed  by  Mary  J.  Buckner,  or  of  the 
question  made  by  appellant  in  the  original  bill,  as  to  the  execution 
and  probate  of  the  will ;  because,  if  property  executed  and  admitted 
to  probate,  the  will  would  be  governed  by  the  laws  of  this  State, 
where  the  property  is  situated;  and  the  posthumous  birth  of  the 
mfant  Henry  W.  Kingsbury  would,  by  those  laws,  operate  as  an 
abatement  of  all  devises  of  property  so  situated.  Gross'  Stat  800, 
f  16,  ^  Wills.''  Besides,  the  testator  was  incapable  of  divesting  the 
property  held  in  his  name,  for  the  use  of  Mary  J.  Buckner,  by  any 
devise  he  could  make* 

The  decree  of  the  court  below,  dismissing  both  bills  without 
prejudice,  must  therefore  be  reversed  and  the  causes  remanded, 
wifli  directions  to  that  court  to  dismiss  the  original  bill  absolutely^ 
and  to  grant  the  relief  prayed  in  the  cross-bill,  by  a  decree  estab- 
lishing the  equitable  atle  in  Mary  J.  Buckner,  to  her  proper  share 
of  the  real  estate  described  in  the  deed  of  May  15, 1861,  declaring 
the  irust»  and  requiring  the  proper  conveyance  of  the  legal  title  to 
her,  divested  of  any  life  estate  in  her  husband  (he  having  renounced 
the  same),  and  of  all  right  of  dower  in  Eva  Lawrence ;  that  an 
account  be  taken  between  said  Mary  J.  Buckner  and  all  other  pbf- 
ties  interested  in  the  estate  of  Julius  J.  B.  Kingsbury,  deceased, 
iccording  to  the  rules  and  practice  of  the  court  of  chancery  in  such 
and  it  be  decreed  accordingly. 

Decree  reversed. 


Graff,  appellant,  v.  Fitch. 

Sale — lehen  propertff  jHUsee, 

T  lold  to  plftlntllTiMLrt  of  a  growing  crop  of  com,  desigiiating  the  part  sold  hy 
eatliiig  off  the  tope  of  one  row.  Plaintiff  paid  |80  in  eaah,  bat,  bj  the  tenui 
ef  the  sale,  T.  wae  to  eat  and  lihoek  a  part  of  the  com,  and  to  gather  the 
remainder,  and  the  eom  wae  then  to  be  meaenred  and  paid  for  bj  the  bushel. 
Saheeqaentlj,  the  said  eom  wae  levied  on  bj  virtae  of  an  exeeation  againHt 
T.  In  a  proceeding  to  try  the  right  of  property,  there  was  evidence  tending 
to  show  that  it  was  the  intention  of  the  parties  that  the  sale  shonld  be  com- 
plete and  absolate  at  the  time  it  was  made,    ffdd,  that  an  Instraction  to  tbe 
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Joiy  that,  if  the  Tendee  was  to  eat  and  meMve  the  oom,  and  It  was  then  to 
be  paid  for  hf  the  bualiel,  no  title  passed  to  the  vendee,  and  the  property 
was  liable  to  tlie  executor,  was  error.  Whether  title  passed  or  not  was  a 
qnestion  of  intention,  and  was  for  the  Jury.    {See  note,  p.  90.) 

Pbooeedino  by  Graff  before  the  sheriff  of  Morgan  connty,  to 
determine  the  right  of  property  to  part  of  a  certain  field  of  corn. 
Oraff  claimed  to  have  purchased  the  corn  while  growing  from  one 
Thompson,  the  owner.  The  sheriff  subsequently  levied  on  it,  under 
an  execution  in  favor  of  Fitch  against  Thompson.  The  defendant 
had  judgment  in  the  court  below,  and  the  claimant  appealed. 

Ketcham  dk  DeLeuw  and  Brown  <§  Epler,  for  appellant 

/.  T,  Spring&r  and  Morrison  di  WhUbkdk,  for  appellee. 

Sheldon,  J.  This  was  a  case  of  the  trial  of  the  right  of  prop- 
erty to  a  certain  piece  of  a  field  of  com,  which  Sierrer,  as  sherifl^ 
had  levied  au  execution  upon,  and  which  Oraff  claimed  as  owner. 

The  trial  in  the  court  below  resulted  in  a  verdict  and  judgment 
for  the  defendant. 

Tlie  only  question  presented  upon  the  record  is  upon  the  action 
of  the  court  on  instructions,  and  in  excluding  evidence  of  certain 
proceedings  under  a  distress  warrant  for  rent,  which  took  place  sub* 
sequcntly  to  the  commencement  of  this  suit 

The  giving  of  the  following  instruction  for  the  defendant  u 
assigned  as  error,  viz. : 

*^  The  court  instructs  the  jury  for  the  defendant,  that  if  they  find 
from  the  testimony  in  the  case  that  the  property  in  question  waa 
grown  or  produced  by  Peter  D.  Thompson,  the  defendant  in  the 
execution,  and  that  on  or  about  the  6th  day  of  September,  1869,  the 
claimant,  Washington  Oraff,  purchased  the  said  com  of  Thompson, 
while  the  same  was  standing  in  the  field  and  not  mature,  and  that» 
by  the  terms  of  said  purchase,  the  said  Thompson  was  to  cut  and 
shock  a  part  of  said  com,  and  to  gather  the  remainder,  and  that  the 
quantity  was  then  so  to  be  ascertained,  and  the  same  be  paid  for  at 
40  cents  per  bushel,  then  by  said  sale  no  title  passed  to  said  Orafl^ 
and  said  property  was  liable  to  the  execution  in  the  hands  of  the 
defendant,  and  if  from  the  evidence  it  appears  to  the  jury  that  the 
levy  was  made  before  said  com  was  measured  and  the  number  of 
bushels  ascertained,  the  verdict  must  be  for  the  defendant." 
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The  bill  of  exceptions  recites  the  following  admitted  facts  and 
enience: 

^  That  a  jadgment  had  been  obtained  by  Darins  R.  Fitch  against 
one  Peter  D.  Thompson ;  that  on  said  jadgment  an  execution  had 
imaeA,  by  yirtne  of  which  the  sheriff  of  said  county  had  levied  on 
the  com  in  dispute,  and  that  the  plaintiff  or  claimant  had  given  the 
■dd  sheriff  regular  formal  notice  to  try  the  rights  of  property.'' 

^The  claimant,  Washington  Oraff,  was  thereupon  introduced  as 
a  witness  to  the  jury,  and  testified  that  on  the  6th  day  of  September, 
1869,  he  purchased  of  said  Peter  D.  Thompson  all  the  com  raised 
by  the  said  Thompson  on  the  west  half  oi'  the  south-west  quarter  of 
section  16,  township  16,  range  8,  in  Morgan  county,  Illinois;  that  it 
was  the  same  com  levied  on  by  virtue  of  the  execution  in  &vor  of 
Darius  R.  Fitch  and  that  the  purchase  was  made  prior  to  the  levy- 
ing of  said  execution;  that  he  (Oraff)  paid  Thompson  t80  cash  for 
the  com  at  the  time  of  its  purchase  standing  in  the  field,  not  fully 
ripe  nor  fit  for  harvesting;  that  it  was  in  a  field  where  was  other 
com ;  that  he  purchased  all  of  Thompson's  com  except  four  or  five 
acres,  and,  in  order  to  ascertain  the  com  so  purchased,  he  (Oraff) 
and  Thompson  went  into  the  field  and  cut  off  the  tops  of  one  row 
of  com  for  a  considerable  distance  in  from  the  fence,  so  that  there 
would  be  no  mistake  about  the  corn  which  Oraff  was  to  have,  and 
so  that  the  part  which  he  (Oraff)  was  to  have  might  be  plainly 
designated  and  set  apart,  and  he  (Oraff)  was  to  have  all  of  the  piece 
of  com  so  designated  at  the  rate  of  40  cents  per  bushel,  whether 
there  was  100  or  200  bushels. 

^  Then,  afterward,  when  the  corn  was  in  fit  condition,  it  was  to  be 
partly  put  in  shocks  and  partly  snapped  by  said  Thompson,  and  then 
measured  and  paid  for  by  the  bushel ;  that  the  purpose  of  witness 
in  purchasing  was  in  part  to  secure  the  rent  due  him  from  said 
Thompson ;  that  he  understood  the  corn  to  have  been  delivered  to 
him,  and  to  be  at  his  risk  from  the  date  of  said  sale." 

This  was  all  the  evidence  offered  by  either  of  the  parties. 

In  many  cases  of  sales  of  personal  property,  it  is  a  nice  and  diffi- 
cult question  whether  or  not  the  title  has  passed. 

The  property  does  not  pass  absolutely,  unless  the  sale  be  com- 
pleted;  and  it  is  not  completed,  so  long  as  any  thing  remains  to  be 
done  to  put  it  into  a  condition  for  sale,  or  to  identity  it,  or  discrimi- 
nate it  from  other  property  with  which  it  is  connected.  The  com 
in  this  case  was  in  a  condition  to  be  sold.    Orowing  crops  are  a 
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proper  sabjeot  of  mIo  m  peraonal  property  by  pwol,  uid  their  sale 
is  ndid  aa  against  oieditorB.  Butt  t.  Oriawold,  19  HL  681;  Bdbm9 
T.  W$U8, 86  Vt  600. 

There  was  nothing  to  be  done  hen  to  identify  the  property,  or 
to  designate  it  from  any  oommon  mass  with  which  it  was  mingled. 
The  subject  of  the  sale  was  specific^  and  not  indeterminate.  It  was 
a  part  of  a  field  of  com,  which  was  marked  off  and  separated  from 
the  rest  of  the  field  by  a  visibly  marked  boundary.  And  the  measur- 
ing of  the  oom^  which  was  to  be  had  afterward^  was  merely  to 
ascertain  the  amount  of  the  whole  prioe^  at  the  rate  per  bushel 
agreed  upon  between  the  parties. 

The  general  doctrine  to  be  found  in  the  books  is,  doubtless,  aa 
stated  in  1  Parsons  on  Oontracts,  627,  that  the  sale  of  personal 
property  is  not  completed,  while  any  thing  remains  to  be  done  to 
determine  its  quantity,  if  the  price  depends  on  this,  unless  this  is 
to  be  done  by  the  buyer  alone. 

But  there  is  a  class  of  cases  which  hold  that,  if  the  (larties 
intended  that  the  sale  should  be  complete  before  the  goods  sold  were 
weighed  or  measured,  the  property  will  pass  before  this  is  done. 

Was  there  any  evidence  hero  showing  the  intention  of  the  parties 
that  the  sale  should  be  complete  and  absolute  at  the  time  of  making 
the  contract? 

Where  the  goods  are  actually  delivered,  that  shows  the  intent  of 
the  parties  to  complete  the  sale  by  the  delivery.  Here  was  a  per- 
formance of  acts  of  delivery,  in  marking  off  and  separating  the  part 
sold,  entitled,  perhaps,  to  consideration,  as  indicative  of  an  intent  to 
transfer  the  property  absolutely. 

Whero  the  payment  of  the  price,  or  giving  security  therefor,  is 
not  a  condition  precedent  to  the  transfer,  it  may  weO  be  the  under- 
standing  of  the  parties,  that  the  interest  shall  pass  at  once  to  the 
vendee,  although  the  measure  of  the  articles  sold  remains  3^  to  be 


Here  the  purpose  of  the  purchase  was  in  part  to  secure  the  rent 
due  from  ThomjMon — and  perhaps  it  is  not  a  very  strained  infor- 
enoe  that  the  t80  paid  in  cash  was  about  the  probable  estimate  of 
the  value  of  the  com  over  and  above  the  amount  of  rent  due  j  so 
that  in  effect  the  price  might  be  regarded  as  paid  down. 

If  the  purpose  was  to  obtain  security  for  a  debt,  it  would  have 
been  illy  accomplished,  by  leaving  the  sale  in  such  an  incomplete 
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itote,  that  the  property  could  be  taken  by  creditors  of  Thompson, 
iDd  sabjocted  to  sale  under  their  executions. 

If  it  was  the  intention  of  these  parties  to  appropriate  this  piece 
oi  ooni  to  the  payment  of  the  rent  due  from  Thompson  to  Graff,  by  an 
absolute  transfer  of  it,  we  see  no  sufficient  reason  why  their  inten- 
tion should  be  frustrated  by  the  fiiot  that  Thompson  was  afterward 
to  perform  some  work  in  harresting  the  com,  and  it  was  to  be 
measured  to  ascertain  the  amount  of  the  price  to  be  allowed  for  it  at 
the  rate  agreed  upon. 

Such  a  sale,  with  the  understanding  that  Oraff  himself  was  to 
perform  those  same  aets,  would  doubtless  be  a  valid  and  complete 
sale,  or  that  he  should  employ  a  third  person  to  do  so,  and  why 
should  an  arrangement  that  Thompson  should  do  it  vary  the  result  T 

The  case  presents  a  question  of  the  intention  of  the  parties  to  the 
contract 

While  the  general  doctrine  on  this  subject  may  be  regarded  to  be, 
that  where  some  act  remains  to  be  done  in  relation  to  the  articles 
which  are  the  subject  of  the  sale,  as  that  of  weighing  or  measuring, 
and  there  is  no  evidence  tending  to  show  an  intention  of  the  parties 
to  make  an  absolute  and  complete  sale,  the  property  does  not  pass  to 
the  vendee  until  such  act  is  performed,  yet  where  it  appears  that 
the  parties  intended  that  the  sale  should  be  complete  before  the 
artich*s  sold  are  weighed  or  measured,  the  property  will  pass  before 
this  is  doue. 

These  views  are  sustained  more  or  less  folly  by  the  following 
authorities :  Bell  v.  Farrar,  41  UL  400 ;  Maoomber  v.  Parker,  18 
Pick.  175;  Jiiddle  v.  Vamum,  20  UL  280;  Orofool  v.  Bennett,  2 
Gomst  258. 

We  think,  then,  that  this  instruction  was  erroneous,  in  pronounc- 
ing, as  a  matter  of  law,  that,  under  the  facts  stated,  no  title  passed, 
without  any  reference  to  the  intention  of  the  parties  whether  the 
aale  should  be  complete  at  the  time  of  the  contract 

There  was  evidence  tending  to  show  the  intention  of  the  parties 
that  the  sale  of  the  com  should  be  complete  before  it  was  measured, 
and  the  instruction  should  have  been  qualified  so  as  to  make  it 
dependent  upon  such  intention,  whether  the  title  passed  by  the  sale 
or  not 

The  claimant's  instructions  being  the  converse  of  the  defendant's, 
were  proi)erly  refused  for  the  same  reason,  in  leaving  out  of  view 
the  intention  of  the  parties.    The  distress  warrant  proceedings  were 
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rightly  excluded — an  aoqnkition  of  title  to  the  property,  Bubss* 
qoently  to  the  oommencement  of  the  proceeding  for  the  trial  of  the 
right  of  property,  conld  not  be  shown. 

The  only  view  in  which  they  might  be  xelevant  would  be  to  ahow 
a  prior  landlord's  lien  upon  the  property,  bnt  they  would  not  be 
competent  evidence  for  that  purpose. 

The  jadgment  must  be  reversed  and  the  cause  remanded. 

Judgmmt  ravened. 

WCfn-^That  a  oontnust  forth«Mto  of  apeolflo  goods,  or  of  goods  Idaatlfled  will*  If 
fooh  appaaia  to  ba  tha  Intanft  of  both  parilaa,  paaa  to  tha  piirohaiar  tha  tttla  to  thm 
ptoparty,  wtthont  daUraiv,  although  soma  thing  remain  to  ba  dona  bf  tha  aallar  to  imS 
tha  pfoparty  In  eondltlon  for  Anal  dallvary,  waa  hald  In  JCiorhto  ?.  JUbors,  Itt  Maaa.  iltf 
Bfltiilf  ▼.  Jlorrfll,  88  Vt.  US;  JSeecft^r  t.  JfayaO,  19  Gray, 878;  Foimg t.  MaUhtMm^  L.  R^  t 
a  P.  m ;  JrorMfidOtt  T.  JTttofclna,  L.  U.,  7  Q.  B.  448 ;  FaSOt  t.  .Ftetohar,  18  a  B.  N.  8.  408 ;  H 
Jar.  N.  8. 118 ;  Jrerctante*  Motional  Botilc  t.  Banoi,  108  Maaa.  8BB. 

Bo,  although  aomathlng  remains  to  ba  dona  for  tha  purpoaa  of  tasting  tha  propartft 
or  to  fix  tha  amount  to  ba  paid,  by  waiidiing,  maasuring  or  tha  ilka,  tha  property  win 
paai  before  tha  aot  was  dona.  If  such  appears  by  tha  oontraot  to  have  bean  the  intao* 
tion  of  tha  parties.  2\wl0|fT.Ba(«,SIL  ftaSOO;  .^UaraadsrT.OaftlfMr,!  Blng.(N.OL) 
8X1;  OtuUsT.  PlaKfonl,LbR.,7Bxoh.98;  Fttah  t.  Burfc,  88  Vt.  888 ;  Jettfiar  t.  AnItA,  L.  R.* 
4a P. 970;  JMdcBs t.  Formim, 80 Pick. 888;  Dmrv t.  flllHamt, 5  Allan, 8, par  ChapmaKi 
J.;  aMhtiMHiT.  HoIyQto,84Ma.88B;  VTlBiaiNS  t. .Adams, 8  Snaad, 8B8;  Fbrtl  t.  Ckambsri^ 
88  OsL  18;  Oummim  t.  Origan  8  DutsU,  87;  Burr  t.  1llBkims,88  Ark. 844;  IVrry  ▼. 
IFheeler,  86  N.  Y.  6Bi6;  JBtmeO  t.  Otirrffigeon, 48  N.  Y.  118;  FBMnt  t.  IThvlafuf,  84  Id. 841. 

It  dapanda  on  tha  intention  of  tha  parties  whether  the  property  In  goods,  to  whieh 
something  remains  to  be  done  before  they  are  ready  to  ba  dellTarad,  passes  to  tha 
buyer  at  the  time  of  the  sale,  or  on  the  completion  of  tha  goods.  Young  t.  Jfottteio^ 
L.B^8aP.m;MiO0rT.B0an,84  N.  H. 800;  Stone  T.Paaeodlf,  88  Ma.888;  BeBMW  ▼• 
ir€nt,86yt.fi08;  JTotm  ▼.  Sherman,  lOS  Mass.  4B0. 

Tha  qneatlon  of  intent  la  for  tha  Jury.  JleCltiii0  t.  JEiOy,  81  Iowa,  808;  23a  KVddar  ▼• 
KMgM,  18  Johna.  884 ;  Biddls  ▼.  Farmim,  80  Plok.888;  Osovvt  T.  A«bhi,88  Ma. 


Bn>MAM»  appellant,  t.  Bowmam. 

(88I1L444.) 

€ofpcT0Uon — power  of  dirooian  to  JMrmm  eoplUi  $ML 

Tlie  diuter  of  a  eorporatkm  proTided  that  Ita  capital  stock  ■honld  be  $100,000^ 
with  ih»  power  to  inereaae  it  to  $6(X),000»  bat  did  not  provide  by  whom  this 
power  should  be  exerdaed.  HM,  that  the  board  of  directon  could  not 
Inereaae  the  capital  stock  withoat  the  aaaent  of  the  stoekhdlderB.  {See  note 

Appxal  from  an  order  dissolying  an  injunction  and  dismissing 
ihebilL 


JANUARY  TERM,  1871.  91 


EUdman  ▼.  Bowman. 


Q.  Ko9meTy  Wnu  S.  Ease  and  Mortimer  Millardy  for  appeUants. 
Wm.  H.  Undenoood,  for  appellees. 

Walker,  J.  This  was  a  suit  ia  equity,  brought  by  appellants  in 
the  St.  Clair  circuit  court  against  appellees,  to  enjoin  and  restrain 
them  from  issuing  further  certificates  of  subscription  to  the  capital 
ftock  of  the  East  St.  Louis  Bank. 

It  appears  that  the  corporation  was  created  l)y  an  act  of  the  gen- 
eral assembly  at  the  session  of  1865,  and  its  charter  proYides  that 
the  capital  stock  of  the  bank  shall  be  $100,000,  with  the  power  to 
increase  it  to  $500,000,  to  be  subscribed  and  paid  for  in  the  manner 
preecribed  by  the  by-laws  to  be  formed  by  the  company,  and  to  be 
divided  into  shares  of  $100  each,  and  shall  be  transferable  on  the 
books  of  the  company  in  the  manner  prescribed  by  its  by-lawa 
Books  were  opened  for  subscriptions,  and  $100,000  were  subscribed 
to  the  stock.  The  company  was  organized,  and  a  board  of  directors 
elected  by  the  subscribers,  and  30  per  cent  of  the  stock  has  been 
paid  in  on  the  subscription. 

It  further  appears,  that  on  the  15th  day  of  May,  1869,  the  boarc 
of  directors  gave  notice  that  an  election  for  directors  would  be  helu 
on  the  second  day  of  the  next  June,  at  the  bank ;  and  on  the  19th 
of  May  they  appointed  their  judges  of  election.  On  the  26th  of 
May,  the  directors  held  a  meeting,  and  changed  the  by-laws  so  as  to 
authorize  the  directors  to  issue  shares  and  increase  the  stock  of  the 
company  two  hundred  shares,  each  share  being  for  $100. '  Of  this 
meeting  imd  of  its  proceedings  the  shareholders  had  no  notice 
until  after  the  by-laws  had  thus  been  altered,  and  a  portion  of  the 
directors  objected  to  the  change  then  made.  The  amount  of  shares 
thus  authorized  to  be  issued  was  then  subscribed,  as  complainants 
allege,  for  the  purpose  of  increasing  the  number  of  votes  of  the 
subscribers  at  the  approaching  election,  and  to  give  its  control  to 
them,  but  this  is  denied  by  appellees.  The  bill  prayed  an  injunc- 
tion to  restrain  the  directors  from  issuing  or  disposing  of  the  cer- 
tificates, and  to  restrain  the  judges  of  election  from  receiving  any 
votes  represented  by  the  two  hundred  shares  thus  issued.  On  the 
trial  below,  the  court  dissolved  the  injunction  and  dismissed  the  bill, 
and  the  case  is  brought  here  by  appeaL 

In  this  case,  we  shall  only  consider  the  questions  presented  and 
discussed,  which  are,  whether  the  directors  had  the  power,  under 
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iheir  duurter,  to  order  the  increase  of  the  stock  and  open  books  for 
its  sabsoription  without  the  assent  of  the  shareholders.  It  will  b» 
obserred  the  charter,  in  termsy  confers  the  power  to  make  the 
increase,  hot  is  silent  as  to  the  mode  in  which  it  shall  be  done.  It 
wonld  seem  to  admit  of  no  doubt,  that  it  is  to  be  done  by  the  direc- 
tors alone,  by  a  vote  of  the  stockholders  conferring  the  power  on  tho- 
diiectors,  or  by  their  joint  action.  That  the  directors  are  but  the 
agents  or  trustees  of  the  shareholders,  for  the  honest,  faithful  and 
prudent  managemenlf  of  the  legitimate  affairs  of  the  shareholders,, 
there  is  no  doubt  But  the  question  is  as  to  the  extent  of  their 
powers.  Are  they  unlimited  ?  Are  all  of  the  powers  conferred  on 
the  company  delegated  to  them  by  their  election  and  admission  to 
their  oflSce,  or  are  there  powers  which  are  still  reserved  to  the  share- 
holders, and  which  cannot  be  exercised  by  them  until  the  power  ia 
conferred  by  the  shareholders  ?  It  would  seem  that  the  manage- 
ment and  transaction  of  all  business  for  which  the  company  waa 
created,  and  the  general  aflairs  of  the  corporation,  devolve  upon  and 
may  clearly  be  exercised  by  them ;  and  there  are  other  powers  that 
are  as  clearly  reserved  to  the  shareholders. 

The  power  to  appoint  or  elect  directors  does  not  devolve  upon 
them,  but  that  power  is  reserved  to  the  shareholders.  The  power 
to  sell  and  transfer  the  charter  and  franchises  is  not  granted  to 
them;  the  power  to  dissolve  the  body  is  not  within  the  scope 
of  their  authority;  and  other  powers  which  they  are  unable  to 
exercise  might  be  enumerated.  Is  the  power  possessed  by  them 
to  effect  gVeat  or  radical  changes  in  the  organization  of  the  body 
without  the  consent  of  the  shareholders?  Can  they,  at  pleasure, 
and  without  the  consent  of  the  shareholders,  increase  or  diminish 
the  capital  stock  of  the  company,  and  thus  materially  affect  the 
value  of  the  shares  and  the  amount  of  dividends  ? 

When  this  incorporation  was  organised,  the  charter,  and  all  of 
its  franchises  and  privileges,  vested  in  the  shareholders,  and  the 
directors  became  their  trustees  for  its  management  The  right  to 
the  remainder  of  the  stock,  when  it  should  be  issued,  vested  in  the 
original  stockholders,  in  proportion  to  the  amount  each  held  of  the 
original  stock,  if  they  would  pay  for  it,  and  was  as  fully  theirs  as 
was  the  stock  already  held,  and  for  which  they  had  paid.  Chray  v. 
Portland  Bank,  3  Mass.  365.  It  is  true  that  the  shareholders  hold 
no  certificates  evidencing  their  title,  and  it  is,  perhaps,  not  tnma- 
terable,  even  under  a  by-law  authorizing  its  sale,  but  is,  neverthe- 
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len,  a  right  reeted  in  the  original  shareholders  whioh,  although 
intangible,  the  law  recognizes  and  protects. 

When  the  company  determine  to  increase  their  capital  stock 
within  the  limits  of  their  charter,  each  of  the  previous  shareholders 
has  the  right  to  a  proportionate  number  of  the  new  shares,  or  a 
proportionate  amount  of  the  new  stock,  if  it  should  be  added  to  the 
old  shares.  He  may  waive  this  right,  but  if  he  does  not,  and  is 
deprived  of  it,  he  may  sue  the  company  by  a  special  count  in 
assumpsit,  and  recover  for  the  loss.  And  it  has  been  held,  that  the 
measure  of  damages  is  the  exoess  of  the  market  value  of  the  stock 
above  the  par  value,  at  the  time  of  payment  of  the  last  installment, 
with  interest  on  the  excess.  Gray  v.  The  Portland  Banky  supra  ; 
Angell  ft  Ames  on  Corp.  430.  These  authorities  establish  the 
proposition,  that  the  reserved  and  unsold  stock  belongs  to  the  share- 
holders of  the  company  as  their  individual  property,  precisely  like 
the  shares  for  which  they  have  paid  and  hold  certificates,  except  it 
is  not  paid  for,  and  it  may,  without  their  consent,  be  sold  to  bona 
fide  purchasers  without  notice,  so  as  to  deprive  them  of  the  right; 
but  still  the  right  is  complete. 

In  the  case  of  Chray  v.  The  Porllafid  Bank,  suproj  it  is  said,  that 
a  corporation  may  be  considered  the  trustee  for  the  management  of 
the  property,  and  each  stockholder  a  cestui  que  trusty  according  to 
his  interest  and  shares ;  then,  a  limitation  of  the  capital  to  be 
employed  in  the  trust,  that  it  shall  not  be  less  than  one  sum  and 
not  greater  than  another,  is  not  a  power  granted  to  the  trustee  to 
create  another  interest  for  the  benefit  of  other  persons  than  those 
4)onoemed  in  the  original  trust,  or  for  their  benefit,  in  any  other 
proportions  than  those  determined  by  their  subsisting  shares.  **  A 
«hare  in  the  stock  or  trust,  where  only  the  least  sum  has  been  paid 
in,  is  a  share  in  the  power  of  increasing  it,  when  the  trustee  deter- 
mines^ or  rather  when  the  eeetuie  que  truet  agree  upon  employing  a 
greater  sam,  within  the  limits  provided  in  the  purposes  of  the 
tnut" 

The  court  does  not,  in  terms,  say  the  shareholders  alone  have  the 
power  to  agree  upon  an  increase  of  the  capital  stock,  but  the  intima- 
tion is  stsQlig  in  that  direction.  That  was  manifestly  the  strong 
indination  of  the  court ;  and  that  such  should  be  the  rule,  we  think 
is  supported  by  reason.  As  we  have  seen,  the  right  to  a  propor- 
tional share  of  the  reserved  stock  is  vested  in  each  of  the  share- 
lioMers,  and  is  his  individual  right,  and  he  may  sue  and  recover 
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for  being  deprived  of  its  benefit ;  and  it  is  manifest,  that  the  direo* 
tors  have  no  more  power  over  tiie  individual  property  or  rights  of 
the  shareholders  than  of  other  persons.  It  cannot  be  presumed 
that  the  general  assembly  intended  to  confer  such  a  power  upon  the 
directors.  They  have  as  just  a  right  to  undertake  to  transfer  their 
shares,  for  which  they  hold  certificates,  as  to  deprive  them  of  their 
right  to  acquire  the  additional  stock. 

It  would  be  a  dangerous  power  to  intrust  to  directors  to  increaso 
the  stock  of  the  company  at  pleasure,  and  to  sell  it  to  whom  they 
might  choose.  Such  a  power  would  be  liable  to  great  abuse ;  it 
would  enable  directors  to  perpetuate  their  official  position  almost 
mdefinitely  on  a  reserved  capital  stock  of  •400,000 ;  it  would  enable 
them,  at  pleasure,  to  depress  the  price  of  the  stock  in  market;  it 
would  deprive  the  original  shareholders  of  their  just  and  legal  right 
to  dividends,  if  the  new  stock  were  issued  to  persons  not  already 
members  of  the  corporation.  Other  injustice  and  wrong  could  be 
perpetrated,  if  this  should  be  held  to  be  an  incidental  power  to  be 
exercised  by  a  board  of  directors  of  a  corporation.  The  power  ia 
such,  that  we  will  not  infer  its  existence  in  a  charter,  unless  clearly 
expressed ;  and  the  charter  in  this  case  contains  no  such  language. 
It  then  follows,  that  appellants  were  entitled  to  the  relief  sought^  aa 
the  sale  of  the  certificates  of  stock  was  without  power  on  the  part 
of  the  directors,  the  shareholders  not  having  agreed  to  an  increase 
of  the  stock.  And,  if  it  remained  in  the  hands  of  appellees,  it 
should  have  been,  under  the  general  prayer  for  relief,  decreed  to  be 
canceled. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the  qnes* 
tion,  whether  there  is  power  under  the  charter  to  increase  the  stock 
until  the  full  amount  of  the  first  $100,000  has  been  paid.  For  that 
reason,  we  decline  to  discuss  that  question  at  this  time. 

It  is,  however,  urged,  that  even  if  the  directors  had  no  such  power, 
the  shareholders  had  ratified  the  act  The  allegation  is  unaccom- 
panied with  any  of  the  facts  as  to  the  time,  manner  or  circumstances 
under  which  the  ratification  is  claimed  to  have  been  made.  Whether 
before  or  after  the  suit  was  commenced,  does  not  appear,  nor  is  it 
alleged  whether  the  ratification  was  direct,  or  only  by  implication  ; 
whether  it  was  at  a  meeting  of  the  shareholders,  or  by  each  sepa- 
rately ;  whether  by  verbal  or  written  assent  In  fact,  nothing  is 
alleged  by  which  the  court  can  determine  whether  it  was  legal,  of 
only  void ;  it  is  only  the  conclusion  of  the  pleader  that  is  stated 
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If  a  ratification  oonld  be  set  up  as  a  defensei  it  fails  to  appear  the 
alleged  one  was  made  at  a  meeting  of  the  stockholders,  called  on 
proper  notice. 

For  the  reasons  indicated,  the  decree  of  the  coort  below  most  be 
rsYersed  and  the  oanse  remanded. 

Decree  reversed. 

iroTB.  ^  la  the  CMoatfo  OUy  it.  it.  Co.  t.  AOarton,  not  yet  reported,  the  euiwenie  oowl 
ef  the  United  StiOee,  at  the  October  term,  1878,  held  thtt  the  power  to  inoraeee  the 
of  a  eorporaion  It  In  the  atookhoiden  and  not  In  the  dliectoiB.— Bnr. 


Orabe,  plaintiff  in  error,  y.  Obmsmx* 

(MDLm.) 
JUetiatHtial  km.    JurUdiOum.    Okureh  dMfUme. 

la  a  snlt  to  enjoin  the  plnintifib  in  error,  aa  nn  eodeaiaaticnl  conn,  iroa  pna 
ceeding  with  the  trial  of  the  defendant  for  alleged  offenaea  and  Tnlffwn^n^ 
aa  n  preabjter,  liM,  (1)  that  the  fact  that  the  oommiaaion  iaaaed  by  the 
Uahop,  appointing  peraona  to  InTeatigate  the  charge  and  malce  preaentment, 
waa  irregularly  leaned,  would  not  affect  the  juriadiction  of  the  eccleaiaatical 
coart ;  (2)  the  ecdeaiastical  court  ia  the  exclualve  judge  of  the  aufflciency  of 
the  preaentment ;  (8)  auch  court  ia  not  bound  by  the  rulea  of  law  aa  to  chal- 
lenge of  Jnrora ;  (4)  where  there  ia  no  right  of  propertj  inToWed  except 
clerical  office  or  aalary,  the  apirltual  court  ia  the  exclusive  Judge  of  Ita  own 
Jurisdiction.    Lawrbncb,  C.  J.,  and  Sheldon,  J.,  diaaentlng. 


Suit  in  chancery  to  enjom  the  action  of  an  ecclesiastical  oonrL 
The  necessary  facts  are  stated  in  the  opinion. 

William  0.  Ooudy  and  8.  Corning  Judd,  for  plaintifb  in  error. 
W.  Fuller,  for  defendant  in  erroi. 


THORKToy,  J.  This  is  a  bill  to  enjoin  plaintiffs  in  error,  as  an 
ecclesiastical  conrt,  from  proceeding  with  the  trial  of  the  defendanti 
for  alleged  offenses  and  misconduct  as  a  presbyter  of  the  diocese  of 
Illinois  and  rector  of  Ohrist  church,  in  the  city  of  Chicago. 

The  injunction  was  originally  granted  without  notice,  and  a 
Oiotion  was  then  made  to  dissolve  it  which,  upon  the  hearing  on 
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bSl,  answer,  replication  and  aflSdaWte,  was  oTermled.  The  case  m 
before  us  by  writ  of  error. 

The  bill  alleges  the  issuing  of  a  oommission  by  the  bishop  of  the 
diocese,  appointing  three  persons  as  presenters,  the  finding  of  the 
presentment,  and  a  citation  giving  notice  of  the  time  and  pUce  of 
trial ;  that  the  accused,  in  person  and  by  counsel,  appeared  when 
the  court  was  organized,  and  preferred  objections  to  the  validity  of 
all  the  papers,  which  were  overruled,  and  claimed  his  right  of  chal- 
lenge of  the  persons  who  were  selected  to  try  the  issue,  which  was 
denied ;  that  the  commission,  presentment  and  citation  are  void, 
and  give  no  anthorily  to  the  assessors ;  that  the  accused  receives 
fW>m  his  parish  $4,500  per  annum,  and  enjoys  a  rectory  rent  free, 
and  has  received  numerous  calls  from  other  parishes,  in  other 
dioceses,  at  much  higher  salaries;  that  he  has  not  been  guilty  of 
any  offense  for  which  he  is  liable  to  be  tried,  and  yet  the  bishop  is 
prejudiced  against  him,  has  prejudged  his  case,  and  is  determined 
to  convict  and  deprive  him  of  his  position  and  its  emoluments ; 
that  the  respondents  were  selected  to  condemn ;  they  sympathize 
with  the  bishop,  and,  with  him,  belong  to  the  high  church  party ; 
and  that  complainant  is  attached  to  the  low  church  party  in  the 
Protestant  Episcopal  church ;  and  he  and  the  bishop  are  diametric- 
ally opposed  in  their  views. 

There  are  numerous  affidavits  filed,  which  we  shaU  not  consider 
m  the  view  we  take  of  this  case. 

The  charge  of  prejudice  and  combination  is  denied  by  the  answers, 
and  the  only  proof  to  sustain  it,  worthy  of  any  consideration,  is  in 
the  affidavit  of  the  accused* 

A  stipulation  was  entered  into  and  made  a  part  of  the  record, 
that  the  printed  constitution  and  canons  of  the  diocese  of  Illinois, 
and  of  the  general  convention  of  the  Protestant  Episcopal  church, 
the  address  of  the  bishop  of  Illinois  to  the  diocesan  convention  of 
1863,  and  his  answer  and  letter  in  the  case  of  the  Bev.  E.  W.  Hagar, 
should  be  evidence  in  the  case. 

Without  asserting  the  power  of  this  court  in  cases  of  this  char- 
acter, yet,  on  account  of  the  earnest  and  able  and  elaborate  argument 
of  counsel,  we  will  notice  the  objection  that  the  spiritual  court  had 
no  authority  to  adjudicate  upon  the  alleged  offense. 

The  objections  are  these: 

Firit.  The  bishop,  by  a  recital  in  the  commission  that  the  infor- 
mation upon  which  he  acted  was  "  credible  information,''  ezdudea 
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the  hypotheais  that  he  exercised  the  power  of  appointment  in  either 
of  the  three  modes  mentioned  in  section  2  of  canon  20,  and  that  he 
oonld  only  proceed  as  directed  therein. 

SeeontL  That  the  presentment  was  insufficient  in  specification  of 
time,  place  and  circumstance. 

nird.  That  eight  presbyters  did  not  appear,  but  only  five,  at  the 
time  and  place  of  trial,  when  the  attempted  organization  of  the  court 
took  place;  and  that  the  accused  was  denied  his  right  of  challenge. 

Iburth.  That  there  was,  in  fact,  no  notice  given  of  the  trial. 

Bxcept  one,  these  objections  are  extremely  technical. 

There  is  in  evidence  a  commission,  issued  by  the  bishop,  appoint- 
ing three  persons  to  investigate  the  charge,  and  make  presentment 
iVesentment  was  found,  containing  three  charges  and  divers  specifi- 
cations, as  to  offenses  committed  while  officiating  as  rector  of  Christ 
church,  in  Chicago.  A  citation  was  signed  by  the  bishop,  fixing 
the  time  and  place  of  trial,  which,  with  a  copy  of  the  presentment, 
was  duly  served.  The  citation  furnished  the  names  of  eight  pres- 
byters, from  whom  the  accused  might  select  five  or  three,  as  assessors; 
and  allowed  twelve  days  in  which  to  make  the  selection. 

Was  a  commission  necessary  to  confer  jurisdiction?  Did  the 
court  or  the  accused  have  any  right  to  call  for  it?  Concede  that 
the  bishop  did  not  obtain  his  information  from  either  of  the  sources 
specified  in  the  canon,  is  the  jurisdiction  of  the  court  thereby 
ousted  ?  The  canon  requires  no  commission  to  be  issued.  By  the 
canon,  the  appointment  need  not  be  in  writing.  The  bishop  is 
compelled  to  appoint  three  persons  to  examine  the  case  and  present- 
ment make.  He  performs  this  duty  in  such  manner  as  he  may 
choose. 

If  the  court  had  jurisdiction  of  the  subject-matter  and  the  person, 
it  had  power  to  proceed.  The  subject-matter  was  contained  in  the 
presentment,  not  in  the  commission.  The  person  had  been  sum- 
moned and  was  present  Therefore,  neither  the  source,  nor  the 
character  of  the  facts  communicated  to  the  bishop,  except  as  con- 
tained in  the  presentment,  were  proper  subjects  of  inquiry  by  the 
church  court  The  offense  charged  was  the  matter  to  be  investi- 
gated—  the  fact  to  be  tried.  If  the  accused  had  violated  the 
constitution  of  his  church ;  his  engagement  to  conform  to  its  doc- 
trines and  worship;  and  his  ordination  tow,  as  alleged,  ench 
violations  could  not  be  palliated  by  the  errors  of  the  bishop.  If  the 
Iriihop  disregarded  the  oanona,  and  transcended  the  limits  oi  mi 
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power,  as  diooesani  he  is  amenable  therefor,  and  liable  to  trials 
before  his  brother  bishops.  His  transgression  cannot  excuse  the 
wrongful  act  of  another;  cannot  be  pleaded  in  justification,  or  to 
the  jurisdiction.  The  court,  then,  upon  presentment  made  and  due 
senrioe^  had  power  to  take  cognizance  of  and  decide  the  case. 

The  view  is  sustained  by  a  carefbl  examination  of  the  canon 
Section  1  of  canon  20,  in  prescribing  the  duties  of  the  presenters, 
says,  ^  if  there  be,  in  their  opinion,  sufficient  grounds  for  a  present- 
ment, they  shall  present  such  clergyman  to  the  bishop ;  who  shall 
thereupon  cause  a  copy  of  said  presentment,  together  with  a  citation 
to  appear  and  answer  thereto,  to  be  served  upon  the  accused,  with 
all  convenient  speed.''  Section  7  of  the  same  canon,  in  reference 
to  the  duties  of  the  presbyters  who  may  compose  the  court,  says, 
**  they  shall  declare,  in  a  writing  to  be  signed  by  them,  or  a  majority 
of  them,  their  verdict  on  the  several  charges  and  specifications  con- 
tained in  the  presentment."  It  will  be  seen  that  the  accused  is 
entitled  to  a  copy  of  the  presentment,  not  the  commission,  and  to  a 
citation.  The  court  act  alone  on  the  presentment,  and  the  evidence 
adduced. 

Sustaining,  as  we  do,  the  jurisdiction  of  the  ecclesiastical  courts 
we  might  fidrly  waive  any  answer  to  the  suggested  defects  in  the 
presentment,  and  rely  upon  an  authority  furnished  by  counaeL 
Walker  v.  WainrigM,  16  Barb.  486.  In  tibiat  case  the  motion  waa 
made  by  the  counsel  for  Walker,  that  Wainright,  the  bishop,  be 
required  to  show  cause  why  the  injunction  previously  granted, 
restraining  the  sentence,  in  accordance  with  the  verdict  of  an  ecde- 
siastioal  court,  could  not  be  made  absolute.  The  learned  judge 
laid:  ''The  only  oognnsance  which  the  court  will  take  of  the 
ease,  is  to  inquire  whether  there  is  a  want  of  jurisdiction  in  the 
defendant  to  do  the  act  which  is  sought  to  be  restrained.  I  cannot 
consent  to  review  the  exercise  of  any  discretion  on  his  part,  or 
inquire  whether  his  judgment,  or  that  of  the  subordinate  ecclesi- 
astical tribunal,  can  be  justifi^  by  the  truth  of  the  case.  I  cannot 
draw  to  myself  the  duty  of  revising  their  action,  or  of  canvassing 
its  manner  or  foundation,  any  ftuiher  than  to  inquire  whether, 
according  to  the  law  of  the  association  to  which  both  of  the  parties 
belong,  they  had  authority  to  act  at  alL  In  other  words,  I  can 
inquire  only,  whether  the  defendant  has  the  power  to  act,  and  not 
whether  he  is  acting  rightiy.  •  •  •  •  Xhe  refusal 
of  the  defendant  to  issue  a  commission  to  take  testimony,  hia 
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feftual  to  grant  a  new  trial>  the  alleged  misconduct  of  one  of  the 
CDnrty  are  all  matters  which  relate  to  the  mode  of  procedure,  and 
fiot  to  the  right  to  proceed ;  and  I  repeat^  that  it  is  the  latter  alone 
that  I  can  take  cognizance  of."  The  motion  was  denied,  and  the 
injunction  dissoWed. 

If  we  had  the  right  to  determine  the  sufficiency  of  the  present- 
ment, we  should  hold,  as  this  court  has  held  in  numerous  decisions, 
in  criminal  cases,  that  it  is  sufficient,  if  so  plainly  drawn  that  the' 
nature  of  the  ofFense  may  be  understood.    We  should  not  test  its 
correctness  by  the  strict  rules  of  criminal  pleading. 

The  accused  was  informed  by  the  presentment,  that  in  his  own 
church,  in  the  city  of  Chicago,  he  had  committed  the  alleged 
offenses.  The  language  is  explicit  as  to  their  character.  The 
omissions  and  alterations  are  plainly  set  forth.  The  place  is  defi* 
nitely  fixed.  No  particular  day  is  averred.  Was  this  necessary  ? 
The  offense  charged  are  mostly  omissions.  The  rule  is,  **  Where  tiie 
offense  consisted  of  an  omission,  it  is  not  necessary  to  allege  any 
time  to  it  2  Hawk.,  ch.  25,  §  79.  Even  in  criminal  oases,  it  is  not 
necessary  to  prove  the  time  precisely,  as  laid.  The  particular  day 
is  not  material  in  point  of  proof,  and  is  merely  matter  of  form. 
1  Phillips'  Ev.  214.  This  court  has  decided,  that  the  allegation 
of  the  precise  time,  even  in  criminal  cases,  is  not  essential,  unless 
m  a  few  cases.  Qebhart  v.  Adams,  23  Dl.  399.  The  presentment 
avers,  as  to  time,  '^at  divers  times  during  the  two  years  last  past,** 
and  ''at  divers  times  during  the  six  months  last  past."  It  was 
insisted,  in  the  argument,  that,  as  no  precise  day  is  named,  there- 
fore the  accused  cannot  meet  the  charge,  without  summoning  a 
large  number  of  witnesses.  He  would  not  be  aided  by  the  averment 
of  a  particular  day.  If  the  presentment  had  charged  the  com- 
mission of  the  offense,  on  a  certain  day,  in  the  month  of  June,  A. 
D.  1867,  the  prosecution  would  not,  by  any  rule  of  law,  have  been 
limited  to  the  day  named,  but  might  have  proved  the  offense  —  the 
omission  —  on  any  day  between  the  day  named  and  the  date  of 
the  presentment  The  statute  of  limitations  would  not  apply,  for  the 
canon  has  not  so  provided.  The  highest  judicature  in  this  church 
has  decided  that  there  is  no  such  law  governing  church  trials. 
Bishop  Onderdonk  was  found  guilty  of  immorality  and  impurity, 
committed  seven  years  prior  to  his  trial;  and  the  bishops  of 
Louisiana,  Bhode  Island,  Delaware  and  Arkansas,  in  their  opinion, 
declared  that  there  was  no  limitation  to  the  inquiry  by  a  church 
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oonrt,  as  to  offenses,  beoanse  none  had  been  fixed  and  reoogniied  bj 
thecanonSi 

It  is  inoonoeiTable  that  the  aoonsed  oonld  hate  been  snrprised  bj 
any  Tagneness  or  nnoertaintj  in  the  charges  and  speotflcations.  It 
is  a  reasonable  presnmption,  that  a  minister  has  knowledge  of  the 
oonstitntion  of  his  chnroh,  and  of  his  acts  as  snob  minister,  of  a 
public  character,  and  within  a  recent  period;  and  particularly  his 
conduct  and  omissions  in  the  administration  of  the  sacraments  of 
his  church.  The  bill  contains  a  virtual  admission  of  such  knowl* 
edge.  The  gravafnen,  in  the  presentment,  is  the  omission  of  the 
words  ''regenerate"  and  '^regeneration,"  in  the  ministration  of 
the  sacrament  of  infant  baptism.  The  bill  has  no  positive  nega» 
tion  of  the  omission,  but  merely  avers,  "that  your  orator  does 
not  believe  himself  to  have  been  guilty  of  offense  and  misconduct 
rendering  him  liable  to  trial."  The  fair  construction  of  this  aver- 
ment is :  ''I  am  guilty  of  the  omission ;  but  this  is  no  offense  which 
renders  me  liable  to  trial."  In  his  aflSdavit  in  support  of  the  biU, 
the  accused  said  he  had  informed  the  bishop,  that  "he  had  con- 
scientious scruples  in  regard  to  the  positive  averment  of  tiie  regen* 
eration  of  the  baptized  infant  by  virtue  of  the  act  of  baptism  only." 
Eg  further  stated,  ''but  this  affiant  utterly  denies  that  the  omission 
of  the  word  '  regenerate,'  from  some  part  of  tiie  said  office  for  iniiuit 
baptism,  would  constitute  any  offense  under  the  canons,"  etc.  The 
inference  is  irresistible,  that  he  was  informed  of  the  nature  and 
cause  of  the  accusation  against  him. 

The  third  objection  raises  the  right  of  challenge,  and  it  is  insisted 
that  this  right  inheres  in  every  citizen ;  that  the  common  law  and 
common  justice  give  it  This  is  true  in  trials  in  all  courts  organ- 
ized under  the  constitution  and  laws  of  the  land.  This  spiritual 
court  was  not  thus  created.  It  is  the  creature  of  the  canons  of  the 
dhureh,  and  by  them  must  be  governed,  and  by  them  be  judged. 
Why  should  we  force  upon  this  churoh  judicatory  our  system,  with- 
out the  asking  and  against  its  oonsenc  P 

The  canons  must  oontroL  Section  8  of  canon  80  authorizes  the 
formation  of  an  ecclesiastical  tribunal,  and  directs  that  the  bishop 
shall  fhmish  a  list  of  eight  presbyters  to  the  accused,  and  he  shall 
select  not  less  than  three,  nor  more  than  five,  from  this  list,  who 
shall  constitute  the  court;  but  if  he  neglect  or  reftise  to  make  a 
selection,  the  standing  committee  shall  select  for  him.  This  is  the 
mode  adopted,  and,  by  implication,  excludes  all  other  modes.    Eight 
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persons  are  presented,  three  or  five  might  be  rejected  without  oansey 
and  to  this  extent  a  peremptory  challenge  is  allowed. 

The  minister,  in  a  legal  point  of  view,  is  a  voluntary  member  of 
the  association  to  which  he  belongs.  The  position  is  not  forced 
upon  him,  he  seeks  it  He  accepts  it  with  all  its  burdens  and  con- 
sequences ;  with  all  the  rules  and  laws  and  canons  subsisting,  or  to 
be  made  by  competent  authority,  and  can,  at  pleasure  and  with 
impunity,  abandon  it.  If  they  were  merciful  and  regardful  of  con- 
scientious scruples,  he  knew  it;  if  they  were  arbitrary,  illiberal,  and 
attempted  to  chain  the  thoughts  and  consciences,  he  knew  it.  They 
cannot,  in  any  event,  endanger  his  life  or  liberty;  impair  any  of  his 
personal  rights ;  df^prive  him  of  property  acquired  under  the  laws, 
or  interfere  with  the  free  exercise  and  enjoyment  of  religious  pro* 
fession  and  worship,  for  these  are  protected  by  the  constitution  and 
laws.  While  a  member  of  the  association,  however,  and  having  a 
full  share  in  all  the  benefits  resulting  therefrom,  he  should  adhere 
to  its  discipline;  conform  to  its  doctrines  and  mode  of  worship,  and 
obey  its  laws  and  canons.  If  reason  and  conscience  will  not  per- 
mit, the  connection  ahould  be  severed.  ^  The  only  remedy  which 
the  member  of  a  vol:intary  association  has,  when  he  is  dissatisfied 
with  the  proceedings  of  the  body  with  which  he  is  connected,  is  to 
withdraw  from  it"    Forbes  v.  JElfen,  infra. 

If  we  compe)  this  ^iritual  cour^  tor  observe  1h^  Y^^Jbt  l^w^as  to 
challenge  of  jurors,  M.  wiftTd**!)^  our  duty  to  efi»*o?<ia''tlle'oW3i&rvance 
of  all  the  rules'of  law,  unless  of  impossible  application.  With  the 
same  propriety,  it  might  be  urged  that  twelve  presbyters,  the  num- 
ber of  a  jury,  instead  of  three  or  five,  should  form  the  court  Why 
not  go  beyond  the  pale  of  the  church,  and  abandon  the  presbyters 
as  wholly  incompetent?  The  canon,  in  the  designation  of  presby- 
ters as  assessors,  and  the  number,  is  no  more  emphatic  than  in  pro- 
viding the  manner  of  selection.  What  law  shall  govern  as  to  the 
number  of  witnesses  necessary  to  establish  an  offense  ?  Our  law 
only  requires  one  witness,  with  two  exceptions ;  the  scriptural  rule 
requires  two.  The  injunction  of  St  Paul  is:  ^'Against  an  elder 
receive  not  an  accusation,  but  before  two  or  three  witnesses."  The 
law  under  the  old  dispensation  was,  ^^  One  witness  shall  not  rise  up 
against  a  man  for  any  iniquity  or  for  any  sin ;  at  the  mouth  of  two 
witnesses,  or  at  the  mouth  of  three  witnesses,  shall  the  matter  be 
established." 

We  have  no  right,  and,  therefore,  will  not  exercise  the  power  to 
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dictate  ecclesiastical  law.  We  do  not  aspire  to  become  de  facta 
heads  of  the  church,  and,  by  constniction  or  otherwise,  abrogate  its 
laws  and  canons.  We  shall  not  inquire  whether  the  alleged  omis- 
sion is  any  offense.  This  is  a  question  of  ecclesiastical  cognizance. 
This  is  no  forum  for  such  adjudication.  The  church  should  guard 
its  own  fold ;  enact  and  construct  its  own  laws ;  enforce  itis  own 
discipline;  and  thus  will  be  maintained  the  boundary  between  the 
temporal  and  spiritual  power. 

As  to  the  fourth  objection,  that  the  notice  for  trial  was  insuf- 
ficient, we  have  only  to  say,  this  comes  too  late.  The  party  was 
present,  and  made  no  pretense  that  he  had  not  had  time  to  prepare 
for  trial  As  an  allegation  in  the  bill,  it  is  too  MtoIous  to  be  con- 
sidered. 

But  it  is  said,  that  the  civil  rights  of  the  Rev.  Mr.  Cheney  are 
involved  in  this  controversy ;  that  the  office  of  a  clergyman  is  one 
of  public  concern ;  that  he  has  a  veiM  right  in  it ;  that  the  right 
to  preach  is,  in  itself,  property ;  and  that,  attached  to  the  office  in 
question,  are  salary  and  emoluments.  EEas  the  party  in  this  case 
any  vested  right  to  the  rectorship  of  Ohrist  Ohurch,  and,  as  a 
necessary  consequence,  to  the  profits  and  perquisites  ?  No  parish 
can  form  a  part  of  the  diocese  of  Illinois,  unless  with  the  consent 
of  the  bishop,  and  the  formation  of  a  constitution,  as  provided  in 
canon*  :digh1^^  l^:  V^VQ^  \^  V^AOoed^.  to,  J^ogai^e?  .%nd  adopts  the 
oonStittitii>ii,;  capoois^  d^tiifiies;  ^iscip^ti^  /i^b^  worship  of  the 
protestant  episcopal  church."  The  minister^  having  been  previously 
ordained,  and  pledged  conformity  to  the  rules  and  doctrines  of  the 
church,  is  installed  as  rector,  according  to  canon  ten,  by  the  pro- 
duction of  the  proper  certificate  from  the  bishop.  The  vestry  is 
required,  by  canon  twelve,  to  obtain  the  amount  stipulated  for  his 
support,  by  'Hhe  gathering  of  offering  in  divine  service,  or  by  the 
procurement  and  collection  of  subscriptions,  or  of  pew  rents."  It 
would  be  a  mockery  of  language,  to  say  that  the  agreement  for  a 
salary  thus  made  constituted  a  vested  right,  a  right  which  could 
not  be  suspended.  The  salary  depended  upon  the  continued  per- 
formance of  the  duties  of  rector.  The  contract  must  be  construed 
and  enforced,  by  reference  to  the  canons,  which  form  a  part  of  it 
If  the  minister  was  suspended  or  deposed,  for  any  ecclesiastica] 
offense,  the  payment  would  cease.  The  case  of  the  Dutch  ChurA 
of  Albany  v.  Bradfardy  8  Oowen,  457,  confirms  this  view.  An 
action  was  brought  by  the  minister  to  recover  a  portion  of  his  salary. 
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He  had  been  only  snapended,  and  inaisted  that  his  salary  continued 
until  the  diasolufcion  of  the  oonnection.  In  the  Court  of  Errorsi 
on  a  reversal  of  the  decision  of  the  Supreme  Court,  it  was  held  that 
he  was  not  entitled  to  his  salary,  between  the  sentence  of  suspen- 
sion and  dissolution ;  and  that,  as  he  did  not  and  could  not  per- 
form his  ministerial  duties,  he  could  not  recover  his  salary.  The 
record,  in  the  case  at  bar,  discloses  no  contract  which  we  can  con* 
strue,  except  by  reference  to  the  canons. 

It  is  also  claimed  that  there  is  value  in  the  right  to  pursue  any 
lawful  avocation.  Of  this  we  entertain  no  doubt.  We  have  no 
doubt  either  of  the  absolute  right  of  every  citizen,  under  our 
constitution,  to  teach  and  preach  the  gospel,  to  whomsoever  will 
listen.  But  in  an  organized  church,  with  written  or  printed  rules, 
and  established  doctrines  and  mode  of  worship,  the  right  is  qualified. 
The  continuance,  power  and  emoluments  of  the  position  depend 
upon  the  will  of  the  church.  The  right  is  contingent  and  restricted, 
and,  as  a  thing  of  value,  is  very  much  lessened.  The  sentence  of 
the  church  judicatory,  in  a  proper  case,  deprives  of  the  position, 
and  salary  and  emoluments  are  gone. 

In  this  unhappy  controversy,  is  involved  a  graver  question,  and 
of  deeper  moment  to  all  christian  men  —  indeed  to  all  men  who 
believe  that  Christianity,  pure  and  simple,  is  the  fairest  system  of 
morals,  the  firmest  prop  to  our  government,  the  chiefest  reliance, 
in  this  life  and  the  life  to  come.  Shall  we  maintain  the  boundary 
between  Church  and  State,  and  let  each  revolve  in  its  respective 
sphere,  the  one  undisturbed  by  the  other  ?  All  history  warns  not 
to  rouse  the  passion  or  wake  up  the  fanaticism  which  may  grapple 
with  the  State  in  a  deathly  struggle  for  supremacy. 

Our  constitution  provides,  that  '^  the  free  exercise  and  enjoyment 
of  religious  profession  and  worship,  without  discrimination,  shall 
forever  be  guaranteed."  In  ecclesiastical  law,  profession  means  the 
act  of  entering  into  a  religious  order.  Religious  worship  consists 
in  the  performance  of  all  the  external  acts,  and  the  observance  of 
all  ordinances  and  ceremonies,  which  are  engaged  in  with  the  sole 
and  avowed  object  of  honoring  Ood.  The  constitution  intended 
to  guarantee,  from  all  interference  by  the  State,  not  only  each  man's 
religious  £Euth,  but  his  membership  in  the  church,  and  the  rights 
and  discipline  which  might  be  adopted.  The  only  exception  to 
uncontrolled  liberty  is,  that  acts  of  licentiousness  shall  not  be 
excused,  and  practices  inconsistent  with  the  peace  and  safety  of  the 
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State  shall  not  be  joBtifled.  Freedom  of  religioas  profession  and 
worship  cannot  be  maintained,  if  the  ciril  courts  trench  npon  the 
domain  of  the  chnrch,  oonstrne  its  canons  and  rules,  dictate  its 
discipline,  and  regulate  its  trials.  The  larger  portion  of  the  chris- 
tian world  has  airways  recognized  the  truth  of  the  declaration,  ^  A 
church  without  discipline  must  become,  if  not  already,  a  church 
without  religion.''  It  is  as  much  a  delusion  to  confer  religious  lib- 
erty without  the  right  to  make  and  enforce  rules  and  canons,  as 
to  create  government  with  no  power  to  punish  offenders.  The  con- 
stitution guarantees  the  free  ''exercise  and  enjoyment"  This 
implies,  not  alone  the  practice,  but  the  ''possession  with  satisfac- 
tion "  —  not  alone  the  exercise,  but  the  exercise  coupled  with  enjoy- 
ment This  "free  exercise  and  enjoyment"  must  be,  as  each  man, 
and  each  voluntary  association  of  men,  may  determine.  The  civil 
power  may  contribute  to  the  protection,  but  cannot  interfere  to 
destroy  or  fritter  away. 

The  civil  courts  will  interfere  with  churches  or  religious  associa- 
tions, when  rights  of  property  or  civil  rights  are  involved.  But 
ttiey  will  not  revise  the  decisions  of  such  associations,  npon  ecclesi- 
astical matters,  merely  to  ascertain  their  jurisdiction.  As  we 
understand  the  position  of  the  defendant  in  error,  his  civil  rights 
are  not  so  endangered  as  to  require  our  interposition.  It  may  not 
be  improper  to  collate  some  of  the  authorities  which  bear  npon  this 
question.  The  controlling  principle  is  declared  in  the  24th  statute 
of  Henry  VIII,  "  Causes  spiritual  must  be  judged  by  judges  of  the 
spirituality,  and  causes  temporal  by  temporal  judges."  In  Baptist 
Ckurt^  V.  WitAerett,  3  Paige,  296,  the  chanceUor  said :  "  Over  the 
church  as  such,  the  legal  tribunals  do  not  profess  to  have  any  juris- 
diction  whatever,  except  to  protect  the  civil  rights  of  others,  and 
preserve  the  public  peace.  AH  questions  relating  to  the  faith  and 
practice  of  the  church,  and  its  members,  belong  to  the  church  judi- 
catories, to  which  they  have  voluntarily  subjected  themselves."  In 
Lawyer  v.  Oipperly^  7  Paige,  281,  it  is  said,  "  the  church,  as  to  its 
doctrines,  government  and  worship,  is  to  be  governed  by  its  pecu- 
liar rules."  In  the  case  of  Oable  v.  MiUery  10  Paige,  627,  the 
learned  chancellor  doubted  the  soundness  of  his  former  decisions, 
but  his  decree  was  reversed  by  the  highest  court  in  the  State,  by  a 
vote  of  fourteen  to  three.     Miller  v.  OdbUy  2  Denio,  492. 

The  same  principle  is  enunciated  in  Robertson  v.  Bullions^  9  Barh 
64,  and  Dieffendorfy.Ref,  Col.  Churchy  20  Johns.  12. 
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In  the  cue  of  the  German  Sef.  Church  y.  S&ibertf  8  Barr,  291»  it  ii 
■aid :  ''The  deouioiiB  of  ecclesiastical  coarts  are  final,  as  they  are 
the  best  judges  of  what  constitutes  an  offense  against  the  word  of 
God,  and  the  discipline  of  the  church."  The  court  of  appeals  of 
Kentocky,  in  Shannon  y.  Frost,  3  Ben.  Monroe,  258,  says :  "  This 
court,  haying  no  ecclesiastical  jurisdiction,  cannot  revise  ordinary 
acts  of  church  discipline  or  excision/'  In  a  recent  case,  of  Forbes  y. 
Bden,  Oases  in  House  of  Lords,  3d  series,  yoL  5,  36,  decided  in  1867, 
the  Bey.  Mr.  Forbes  alleged  that  he  could  not  conscientiously  obey 
oertain  canons,  and  that,  as  a  consequence,  he  might  be  degraded 
from  his  office  of  minister,  and  be  depriyed  of  temporal  adyantages, 
the  lord  chancellor  said :  ^  Appellant  does  not  allege  any  actual  dam- 
age, but  founds  his  action  upon  a  possibility  of  damage  hereafter,*'  and 
that  **  it  was  a  mere  abstract  question,  involying  religious  dogmas, 
and  resulting  in  no  dyil  consequences,  which  would  justify  the 
interposition  of  a  ciyil  court"  Lord  Oranwobth  said:  ^ There  is 
no  authority  in  the  courts  to  take  cognizance  of  the  rules  of  a  yol- 
nntary  society,  *  *  *  saye  only  so  far  as  it  may  be  necessary 
for  the  due  disposal  and  administration  of  property.''  Lord  Oolony 
said :  ^  A  court  of  law  will  not  interfere  with  the  rules  of  a  yolun* 
tary  association,  unless  it  is  necessary  to  do  so  to  protect  some  ciyil 
Tight- 

In  OarHn  y.  Penick,  in  the  court  of  appeals  of  Kentucky,  in  1869, 
Judge  BoBBBXBOK,  who  deliyered  the  opinion  of  the  court,  said: 
**  Christianity,  though  an  essential  element  of  conseryatism,  and  a 
great  moral  power  in  the  State,  should  only  work  by  loye,  and  inscribe 
the  laws  of  liberty  and  light  on  the  heart;  and  the  ciyil  goyem- 
ment  has  no  just  or  lawful  power  oyer  the  conscience,  or  faith  or 
form  of  worship,  or  church  creeds  or  discipline,  as  long  as  their 
firuits  neither  unhinge  ciyil  supremacy,  demoralize  society,  or  dis- 
turb its  peace  or  security."  In  reference  to  church  members  he 
said:  ^' They  joined  the  church,  with  a  knowledge  of  its  defined 
powers^  and  as  the  civil  power  cannot  interfere  in  matters  of  con- 
scienoe,  faith  or  discipline,  they  must  submit  to  rebuke  or  ezcom« 
mnnicatdon,  howeyer  unjust,  by  their  adopted  spiritual  rulers." 
.  In  the  only  case  in  tius  court,  in  which  this  question  has  been 
adverted  to,  tiie  court  says:  '^  While  we  will  decide  nothing  affect-  , 
log  the  ecclesiastical  rights  of  a  church,  which  we  are  not  competent 
ko  do.  its  dyil  rights  to  property  are  subjects  for  our  examination, 
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to  be  deteniiined  in  oonformity  to  the  laws  of  the  land,  and  £b% 
{urinciples  of  equity."    FerraHa  v.  VasconceUoSy  81  IlL  25. 

There  are  some  authorities  in  favor  of  interference,  bnt  the  cases 
collated  declare  the  law,  as  we  think  it  ought  to  be.  We  have  been 
referred  to  numeroas  cases  in  Massachusetts.  The  constitution  of 
that  State,  from  1780  to  1833,  made  it  the  duty  of  the  legislature  u> 
^require  the  several  towns,  parishes,  precincts,  and  other  bodies 
politic,  or  religious  societies,  to  make  suitable  provision,  at  their 
own  expense,  for  the  institution  of  the  public  worship  of  Ood,  and 
for  the  support  and  maintenance  of  public  prolestant  teachers  of 
piety,  religion  and  morality,  in  all  cases  where  such  provision  shall 
not  be  made  voluntarily."  Const  Mass.,  part  1,  art  3.  Laws  were 
passed  for  the  purpose  contemplated,  and  an  ecclesiastical  law  has 
thus  grown  up  there.  These  decisions  are  not  applicable  ia  this 
State,  as  legislative  and  judicial  interference  in  such  matters  is 
expressly  forbidden  by  the  constitution,  which  all  are  bound  to 
obey* 

This  case  may,  then,  be  briefly  summed  up.  A  rector  m  the 
charch  is  charged  with  non-conformity  to  its  doctrines;  intentional 
omissions  in  the  ministration  of  its  ordinances ;  and  the  attempt 
is  made  to  organize  a  court,  composed  of  his  brother  clergymen,  for 
his  trial.  He  appeals  to  the  civil  court,  and  alleges,  as  the  chief 
reason  for  interposition,  the  want  of  authority  in  the  spiritual  court 
to  try  him,  and  a  misconstruction  of  the  canons.  The  same  point 
was  made  to  that  court,  and  its  power  denied.  It  was  urged#  with 
the  same  earnestness,  and  enforced  with  the  same  arguments  there 
as  here.  That  court  overruled  the  objection,  and  decided  that  it 
had  jurisdiction.  Five  intelligent  clergymen  of  the  church,  pre- 
sumed to  be  deeply  versed  in  biblical  and  canonical  lore,  were  more 
competent  than  this  court  to  decide  the  peculiar  questions  raised^ 
Why  should  we  review  that,  and  not  every  other  decision,  which 
involved  the  interpretation  of  the  canons  ?  It  is  conceded,  that  when 
jurisdiction  attaches,  the  judgment  of  the  church  court  is  conclusive, 
us  to  purely  ecclesiastical  offenses.  It  should  be  equally  conclusive 
upon  doubtful  and  technical  questions,  involving  a  criticism  of  the 
canons,  even  though  they  might  comprise  jurisdictional  facts. 

It  I'equires  no  more  intellect,  information  or  honesty  to  decide 
what  is  an  ecclesiastical  offense,  than  to  determine  the  authority  of 
the  court  according  to  the  canons.  The  distinction  is  without  a 
difference. 
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OMk  oonrts  hxve  dntieB  and  responsibilities  devolyed  npon  them, 
and  A  weU-defined  jnrisdiotion  to  maintain.  The  ohnich  has  more 
•olemn  dnties,  more  weighty  responsibilities,  and  an  authority 
granted  by  the  infinite  Author  of  all  things.  We  shall  not  enter  in 
and  ^  light  up  her  temple  from  unhallowed  fire.''  The  ministers 
sdected  to  sit  in  judgment  on  the  acts  of  a  brother  ought  to  be 
impartial  and  competent,  prompted,  as  they  doubtless  are,  by  the 
teachings  of  Divine  revelation,  and  the  kindly  influences  of  chris- 
tian charity,  which  **  suffereth  long  and  is  kind ;  beareth  all  things, 
believeth  all  things,  hopeth  all  things,  endureth  all  things.'' 

Having  given  this  case  a  most  careful  consideration,  our  deliberate 
judgment  is,  -that  the  ecclesiastical  court  ought  not  to  be  restrained 
by  the  mandate  of  this  court 

It  is  ordered  that  the  decree  of  the  superior  court  be  reversed,  the 
injunction  dissolved,  and  the  bill  dismissed. 

Decree  r6V0rmL 

liAWBliKCB,  C.  J.,  and  Sheldok,  J.  We  concur  in  the  decision 
of  the  case  at  bar,  announced  in  the  foregoing  opinion,  and  we  also 
concur  in  the  opinion  itself,  except  as  to  one  principle  therein.  We 
understand  the  opinion  as  implying  that,  in  the  administration  of 
ecclesiastical  discipline,  and  where  there  is  no  other  right  of  prop- 
erty  involved  than  the  loss  of  the  clerical  office  or  salary,  as  an 
incident  to  such  discipline,  a  spiritual  court  is  the  exclusive  judge 
of  its  own  jurisdiction,  under  the  laws  or  canons  of  the  religioup 
association  to  which  it  belongs,  and  its  decision  of  that  question  is 
binding  upon  secular  courts.  This  is  a  principle  of  so  grave  a 
character,  that,  believing  it  to  be  erroneous,  we  are  constrained  to 
express  our  dissent  upon  the  record. 

We  concede,  that  when  a  spiritual  court  has  once  been  organized 
in  conformity  with  the  rules  of  the  denomination  of  which  it  forms 
a  part,  and  when  it  has  jurisdiction  of  the  parties  and  the  subject- 
matter,  its  subsequent  action  in  the  administration  of  spiritual  dis- 
cipline wfll  not  be  revised  by  the  secular  courts.  The  simple  reason 
is,  that  the  association  is  purely  voluntary,  and  when  a  person  joins 
it,  he  consents  that  for  all  spiritual  offenses  he  will  be  tried  by  a 
tribunal  organized  in  conformity  with  the  laws  of  the  society.  But 
he  has  not  consented  that  he  will  be  tried  by  one  not  so  organized, 
and  when  a  clergyman  is  in  danger  of  being  degraded  from  his  office, 
and  losing  his  salary  and  means  of  livelihood  by  the  action  of  a 
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■piritoal  court,  unlawfully  constituted,  we  are  very  clearly  of  opin- 
ion he  may  come  to  the  secular  courts  for  protection.  It  would  be 
the  duty  of  such  courts  to  examine  the  question  of  jurisdiction, 
without  regard  to  the  decision  of  the  spiritual  court  itself,  and  if 
ihey  find  such  tribunal  has  been  organized  in  defiance  of  the  laws 
of  the  association,  and  is  exercising  a  merely  usurped  and  arbitrary 
power,  they  should  furnish  such  protection  as  the  laws  of  the  land 
will  giro.  We  consider  this  position  clearly  sustainable,  upon  prin- 
fliple  and  anthority. 
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BiAnROV  T.  K1KG9  appelbmi 

(«IIowm,aB.) 

JMiliiij  ^ parol  teiUmonjf — reeHpL    Farin§rMp, 

WhSin  ptaol  eTldenoe  Is  ftdmiBsible  for  the  purpose  of  ezplftining  a  rooelpi 
this  ezoeption  to  the  general  rule,  respecting  the  Inadmissibllitx  of  sncb 
evidence  to  Tarj  the  terms  of  a  written  instrument,  must  be  strietlj  confined 
to  instruments  which  are  purelj  receipts,  and  will  not  be  extended  to  aa 
instrument  which  embraces  or  is  in  its  nature  a  contract. 

Where  two  persons  entered  into  a  contract  Jointly,  for  the  keeping  of  sheep 
for  certain  sliares  of  the  wool,  it  was  KM,  that  thej  would  be  so  far  regarded 
sa  partners  ss  that  a  settlement  made  hj  one  of  them,  in  the  nama  of  both, 
would  bind  both. 

The  plaintiff  alleged  in  his  petition  that  the  defendants  entered 
into  a  written  contract  with  plaintiff  and  Josiah  Thompson^  bj 
which  plaintiff  and  Thompson  delivered  to  defendants  854  head  of 
sheep,  which  defendants  agreed  to  take  good  care  of,  to  keep  np  the 
number  of  the  flock,  and  to  deliver  to  plaintiff  and  Thompson, 
annually,  at  shearing  time,  two  pounds  of  well  washed  wool  per 
head;  tlutt,  for  the  years  1865,  1866,  1867,  1868  and  1869,  the 
defendants  faQed  to  deliyer  wool,  according  to  the  terms  of  their 
agreement,  on  account  whereof  they  are  indebted  in  the  sum  of 
11,200 ;  that  said  contract,  and  all  due  thereon,  was  assigned  by 
Thompson  to  plaintiff  on  tiie  23d  day  of  December,  186& 
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The  defendantBy  for  answer,  denied  that  there  is  dne  from  them^ 
tor  failnre  to  deliver  wool,  as  alleged,  the  aeyeral  soma  claimed.  B j 
way  of  coonter-claimy  they  alleged  that  the  sheep  were  warranted 
lound ;  that  they  were  affected  with  scab,  by  reason  whereof  they 
have  sastained  damage  in  the  aggregate  amount  of  $3,000.  For 
this  they  prayed  judgment  The  rephoation  denied  the  warranty^ 
and  alleged  that  all  claims  for  damages,  on  account  of  the  alleged 
disease  of  the  sheep,  had  been  fully  settled.  As  evidence  of  thi» 
settlement,  the  plaintiff  attached  to  his  petition,  and  introduced  in 
evidence,  a  receipt  as  foUows: 


**  Beceived  of  Pearson  A.  King  and  John  Porter,  two  hundred 
and  sixty-flve  pounds  of  the  wool  due  on  one  hundred  and  seventy- 
seven  of  the  sheep  said  King  and  Porter  got  of  us,  on  joint  con- 
tract, the  fall  of  1864.  And  the  abatement  thus  made  is  to  settle 
all  difficulty  of  alleged  disease  in  said  sheep. 

^  David  Staplxtok, 

""Fob  Staplhok  &  Thompsok/' 

A  copy  of  the  receipt  was  retained  by  Stapleton,  to  which  wa^ 
attached  the  following  statement: 

**  The  above  is  a  true  copy  of  a  receipt  taken  of  David  Stapletoa 
and  Josiah  IL  Thompson,  as  dated  above. 

^Pjulbsoix  a  King, 
^johjt  pobtsb." 

It  was  shown  that  the  name  of  Porter  was  attached  to  this  state- 
ment by  Pearson  A.  King.  Evidence  was  introduced  tending  ta 
show  that  King  refused  to  sign  the  statement;  and  that  Stapleton 
said  it  was  only  a  receipt;  and  that  a  copy  could  not,  and  should 
not,  prejudice  his  rights ;  that  he  only  wanted  it  to  show  how  much 
wool  he  got;  and  that  nothing  was  said  at  that  time  about  a  settle- 
ment The  written  agreement  of  the  parties  was  introduced  in 
evidence,  and  it  sustained,  substantially,  the  averments  of  the  peti- 
tion with  reference  thereto.  The  court  instructed  the  jury  that  the 
contract  was  joint ;  that  defendant  King  had  authority  to  make 
the  subsequent  contract,  or  to  reqeive  and  accept  what  is  called  the 
receipt,  of  the  date  September  23, 1865,  and,  by  that  act,  bind  Porter,, 
whether  Porter  assented  to  it  or  not ;  and  that  any  statement  made 
orally,  by  either  party,  at  the  time  of,  or  before  the  delivery  of  the 
paper  containing  said  settlement,  as  to  reservation  of  legal  r^ghts^ 
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or  otiier  Terbal  Btatemento  or  stipulationa  could  be  considered.  The 
court  refused  to  give,  at  the  request  of  the  defendanty  instructions 
icTolying  the  oontrary  of  the  above  doctrine. 

The  jury  returned  a  verdict  for  plaintiff  for  $96J88.  Motion  for 
new  trial  was  overruled.  The  defendant  appealed,  and  assigned  for 
error  the  giving  of  the  instructions  above  referred  to,  and  the 
nftising  to  give  those  asked. 

Clark  d  Maddoek,  and  TrnpUn  <f  Son,  for  appeOant 

FadraH,  Boal  S  Jackson,  and  Edmonds  <f  Bansom,  for  appellee. 

Day,  Oh.  J.  The  principal  question  involved  in  this  case  is, 
whether  the  exhibit  attached  to  the  defendant's  answer,  and  by 
counsel  denominated  a  receipt,  a  writing,  and  a  contract,  may  be 
explained  by  parol  testimony,  by  showing  what  occurred  at  the  time 
of  its  execution.  The  rule  is  well  settled  that  parol  contemporane- 
ous evidence  is  not  admissible  for  the  purpose  of  explaining,  varying 
or  adding  to  a  valid  written  contract,  but  that  a  simple  receipt  may, 
by  such  testimony,  be  explained  and  even  contradicted.  The  only 
difficulty  in  the  case  is  to  determine  to  which  class  the  writing  in 
question  belongs.  Appellant  insists  that  it  is  subject  to  explanation 
by  parol  prooi^  and  cites  numerous  authorities,  which,  however,  do 
no  more  than  sustain  the  general  proposition  that  a  receipt  may  be 
explained,  and  hence,  afford  but  little  aid  in  the  solution  of  the 
question  involved. 

The  nature  of  this  instrument  can  be  determined  by  a  comparison 
of  it  with  others  which  have  received  judicial  construction.  In 
Van  Ostrand  v.  Reed,  1  Wend.  424,  it  was  held,  that  where  a  party, 
on  the  sale  of  an  article,  makes  representations  amounting  to  a 
warranty,  and  the  sale  is  consummated  by  a  written  transfer,  with- 
out warranty,  the  writing  is  presumed  to  contain  the  entire  agree- 
ment, and  parol  evidence,  as  to  the  warranty,  is  not  admissible.  In 
Orsery  v.  Holly,  14  Wend.  26,  where  a  clean  bill  of  lading  was  given, 
it  was  held  that  parol  evidence  is  not  admissible  to  prove  an  agree- 
ment, that  the  goods  might  be  stowed  on  deck,  it  being  conceded 
that  the  general  usage  requires  goods  to  be  stowed  under  deck  in 
the  absence  of  agreement  KMogg  d  Dumoni  v.  Richards  <t  Sher- 
man, 14  Wend.  116,  where,  upon  a  compromise  being  made,  the 
creditor  indorsed  upon  a  note  he  held  against  his  debtor,  that  he 
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had  reoeiyed  the  note  of  a  third  peraon,  as  a  oompromiBe  for  tha 
fM  paymmU  of  ike  note  of  his  debtor,  and  afterward  brought  an 
action  against  his  debtor,  and  offered  to  prove  that»  at  the  time  of 
the  compromise,  the  debtor  vorhaUy  agreed  to  make  a  farther  pay- 
ment,  in  addition  to  the  note  transferred,  so  as  in  the  whole  to  paj 
one  dollar  in  the  pound,  it  was  held^  that  such  eyidence  was  inad- 
missible, as  yarying  the  written  agreement  between  the  parties.  Id 
this  case  the  oourt  said :  **  That  a  technical  receipt  can  be  explained 
by  parol  eyidence,  and  is,  in  this  respect,  an  exception  to  the  general 
rule  of  eyidence  applicable  to  written  instruments,  has  been 
repeatedly  ruled  and  acted  upon  by  this  court  e  e  e  Ths 
relaxation  of  the  rule  of  eyidence,  aboye  referred  to,  should  not  be 
extended  beyond  the  spirit  of  the  terms  in  which  it  is  expressed 
and  must  be  confined  to  the  case  of  a  receipt  in  the  strict  sense  of 
ttiat  term." 

In  Baboock  y.  May,  4  Ohio,  346,  salt  was  shipped  upon  a  yessd, 
and  a  bill  of  lading  was  executed  for  the  transportation  of  the  same^ 
by  the  most  direct  route,  fh>m  Buffalo  to  Oleyeland.  The  yessd 
deyiated  from  the  direct  route,  and  the  salt  was  lost  Defendants 
sought  to  ayoid  the  effect  of  the  bill  of  lading  by  parol  proof,  that 
it  wae  part  of  the  agreement  that  the  schooner  might  touch  at 
Otter  Creek,  a  place  out  of  the  regular  course.  The  court  said : 
**  That  a  receipt  may  be  explained  by  parol  eyidence  is  a  principle 
too  familiar  to  require  authority  for  its  support  The  bill  of  lading 
is  a  contract,  including  a  receipt  It  is  a  contract  admitting  the  re> 
ception  of  certain  goods,  with  an  agreement  to  carry  them  to  the 
port  of  discharge,  and  the  only  doubt  in  the  case  is  whether  the 
terms  of  this  agreement,  as  reduced  to  writing  in  the  bill  of  ladiug^ 
can  be  yaried  by  parol.  If  the  actual  reception  of  the  salt  by  the 
master  was  the  point  in  controversy,  a  different  question  would  be 
presented.  Such  a  case  might  come  within  the  general  rule  of  law, 
applicable  to  all  receipts.  But,  in  this  case,  it  is  agreed  by  all 
parties  that  the  salt  was  actually  received  by  the  defendants  or  their 
agent,  and  the  only  question  is,  whether  the  agreement  for  the 
transiK)rtation  of  the  salt  can  be  changed  by  parol  testimony.^ 
And  it  was  held  that  it  could  not  be  so  changed. 

In  Stone  v.  VancOy  6  Ohio,  246,  an  instrument  of  the  following 
form  was  involved: 

**  Received,  Dayton,  January  6, 1830,  of  Jacob  L.  Vance,  a  note^ 
signed  by  himself  Abraham  Harrison,  and  Beuben  Pore,  payable  ai 
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tte  Franklin  bank,  of  GolnmbaB,  in  four  mSnths  from  January, 
1830,  for  $600,  which  note,  if  disooantod  at  said  bank,  1500  is  to 
be  applied  to  said  Vance's  credit,  with  the  late  firm  of  Stone  & 
Bostwick.''  In  oonstming  this  instrument  the  conrt  said:  ^'It 
18  claimed  that  this  paper,  executed  at  the  time  between  the  parties, 
18  to  be  considered  as  their  entire  contract,  in  relation  to  the  note; 
that  it  cannot  be  enlarged,  restrained,  contradicted  nor  varied  by 
parol  testimony  of  any  agreement  made  before  or  at  the  time  of  its 
execution,  unless  there  is  some  latent  ambiguity.  This  is,  in  our 
Tiew,  a  well-settled  principle,  and  one  which  ought  not  to  be  over* 
thrown.** 

In  Barber  t.  Brace,  3  Conn.  9,  where  the  master  of  a  vessel  gave 
to  the  shipper  of  goods  a  writing  acknowledging  the  receipt,  and 
steting  that  they  were  to  be  transported  to  the  place  of  destination 
at  customary  freight,  dangers  of  sea  excepted,  it  was  held  that  a 
parol  agreement  between  the  shipper  and  master,  before  and  at  the 
time  of  giving  the  writing,  as  to  the  mode  of  stowing  the  good% 
was  inadmissible  to  show  the  terms  of  the  shipment,  as  all  such 
considerations  are  to  be  considered  as  merged  in  the  writing.  Sus- 
taining this  view  see,  also,  Phillips  on  Evidence,  Gowen,  Hills  and 
Edwards'  Notes,  p.  891,  No.  131. 

In  Jfilee  v.  Culver ^  8  Barb.  207,  an  instrument  in  the  following 
form :  ^'  Received  in  store,  on  account  of  Ira  D.  Richmond,  from 
Justices  NiLBS,  two  hundred  and  forty-five  barrels  of  apples,  to 
forward  to  New  York,  at  forty-four  cents  per  barrel,  and  .advanced 
ten  dollars  and  cartage,"  was  held  to  constitute  a  contract,  and  to 
contain  all  the  stipulations  of  the  parties,  and  that  parol  evidence 
was  not  admissible  to  add  thereto.  In  Ooodyear  v.  Ogden  di  Pearly  4 
Hill,  104,  an  instrument  in  form  as  follows:  ^ Oenoa,  September 
22, 1841.  Received  of  Ives  Ooodyear,  40f|  bushels  wheat  in  stored 
was  held  to  constitute  a  contract  of  bailment,  and  that  parol  evi« 
denoe  was  not  admissible  to  prove  a  sale.  Sustaining  the  same 
view,  see  WcJcefiOd  v.  Stedman,  12  Pick.  562 ;  Bureley  v.  HamiUoth 
15  id.  40. 

These  cases  show  how  cautious  courte  have  been  in  extending  the 
e2;»ption  to  the  rule  inhibiting  parol  evidence  for  the  explanation 
or  contradiction  of  a  written  instrument  The  writings  construed 
in  many  of  those  cases  partake  less  of  the  nature  of  a  contract  than 
does  the  instrument  in  question  in  this  case.  The  writing  involved 
in  this  case  acknowledges  the  receipt  of  a  less  quantity  of  wool 
Vol  XL  — 15 
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than  that  due,  and  stipulates  that  an  abatement  of  the  remainder 
has  been  made.  Certainly  this  stipulation  as  to  abatement  con- 
stitutes a  contract^  binding  upon  the  party  making  it  But  the 
instrument  goes  further,  and  specifies  the  consideration  of  this 
abatement;  it  ^ is  to  settle  all  difficulty  of  alleged  disease  in  said 
sheep/'  It  is  not- claimed  that  the  wool  was  not  received,  or  that 
the  quantity  reoeived  differed  from  the  amount  stated ;  evidence  to 
establish  these  facts  would  be  admissible.  It  is  conceded  that  the 
quantity  of  wool  specified  in  the  receipt  was  delivered,  and  that  it 
was  received  in  lieu  of  a  greater  amount  then  due.  Defendants 
admit  the  stipulation  upon  the  part  of  plaintiffs,  and  seek  to  prove 
by  parol  that  they  did  not  enter  into  the  agreement  which  consti- 
tutes the  consideration  of  the  stipulation  of  plaintiffs.  To  allow 
this  to  be  done  would  be  a  direct  violation  of  the  principles  of  the 
authorities  cited,  and  an  infiraction  of  a  well-established  and  salu- 
tary rule  of  law.  We  conclude,  therefore,  that  the  court  did  not 
err  in  instructing  the  jury  that  they  could  not  consider  any  verbal 
statements  or  stipulations  made  before  or  at  the  time  of  the  deliv- 
ery of  the  paper  in  question. 

IL  As  to  the  authority  of  Pearson  A.  King  to  bind  his  co-defend- 
ant. Porter,  by  his  acceptance  of  the  writing  in  question.  Of  this 
we  entertain  no  doubt.  The  contract  for  the  keeping  of  the  sheep 
was  made  with  them  jointly.  Afterward  they  divided  the  sheep, 
each  one  taking  one-half  under  his  immediate  charge.  But  they 
could  not  then,  by  their  own  acts,  without  the  concurrence  of  plain- 
tiffs, make  that  two  distinct  agreements,  which  they  contracted  with 
plaintiff^  should  be  but  one.  If  the  defendants  then  had  brought 
an  action  against  the  plaintiffs  for  a  breach  of  their  contract,  it 
would  have  been  necessary  for  them  to  join  in  the  action.  And 
where  several  plaintiffs  must  join  in  bringing  a  personal  action,  a 
release  by  one  joint  plaintiff  is  a  bar  to  the  action.  Austin  v.  Hallf 
18  Johns.  286;  Decker  v.  Livingston^  15  id.  478 ;  Myrich  v.  Dame^  9 
Gush.  248.  Besides,  Porter  is  accepting  the  benefits  of  this  agree- 
ment, so  far  as  it  exonerates  him  in  part  from  his  agreement  to 
deliver  two  pounds  of  wool  per  head  of  sheep.  Upon  what  princi- 
ple can  he  accept  its  benefits  and  be  discharged  from  its  burdens? 
The  case  mainly  relied  upon  by  appellant,  in  opposition  to  the 
right  of  King  to  bind  Porter,  is  Banchar  v.  Oilley,  Rjfty  38  Me.  553. 
Oilley  and  Carey  were  keeping  a  hotel.  Oilley,  in  ^he  presence  of 
Carey,  made  a  purchase  of  liquors  on  their  joint  account  on  credit 


DBOEMBER  TEEM,  i871.  115 

Stapleton  e.  King. 

Cilley  haying  deceased,  an  action  was  brought  against  his  ezecntor 
for  the  price  of  the  liquors.  The  defendant  contended  that  Cilley 
and  Carey  were  partners,  and  that  the  action  should  have  been 
brought  against  the  survivor.  It  was  held  that  they  were  not  neces- 
sarily partners  as  between  themselves,  and  that  as  plaintiff  did  not 
seek  to  charge  them  as  partners,  it  was  not  necessary  to  decide 
whether  they  might  be  regarded  as  partners  as  to  third  persons.  To 
this  it  may  be  replied,  first,  that  a  partnership  is  not  necessary,  in 
order  to  enable  one  party  to  release  a  right  of  action,  which  shall 
oe  binding  upon  another ;  that  a  mere  joint  contract  is  sufficient  for 
that  purpose ;  second,  that  the  case  does  not  decide  that  the  par- 
ties were  not  partners  as  to  third  persons. 

The  instruction  that  the  contract  is  joints  and  that  King  had 
authority  to  make  the  subsequent  contract^  and  accept  what  is  called 
the  receipt^  and  by  that  act  bind  Porter,  is,  in  our  opinion,  proper. 

Judgment  affirmed. 


Thb  Stats  t.  Wbib,  appellant 

(88IowB,18l.) 
(kiMtUuHonal  k^W'^leffidaHw  pinur-^local  option  la/w, 

)  MS  lagidatare  haye  no  power  to  make  the  operation  or  repeal  of  a  law  depend- 
ent upon  a  vote  of  the  people.  Therefore,  held,  that  an  act  prohibiting  the 
•ale  of  ale,  wine,  etc.,  the  operation  of  which  Is  made  dependent  apon  the 
vote  of  the  people  in  each  county,  was  unconstitational.    {See  noUy  p.  117.) 

An  information  before  a  justice  of  the  peace  was  filed  against  the 
defendant,  accusing  him  of  keeping  for  sale,  in  yiolation  of  law,  a 
keg  of  beer. 

The  defendant  filed  a  motion  to  dismiss  the  cause,  upon  the 
grounds  that  chapter  82,  acts  thirteenth  general  assembly,  is  uncon- 
stitutional 'and  Yoid,  and  that  said  act  was  never  adopted  by  the 
legal  voters  of  Cerro  Oordo  county.  The  motion  was  oyerruled 
The  cause  was  heard,  and  the  defendant  was  find  $25  and  costs. 
Upon  appeal  to  the  district  court,  the  judgment  of  the  justice  was 
affirmed.    Defendant  appeals. 
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Hartshorn  S  Flint  and  CKarles  Maek^nma,  for  ifipellftiit 

H.  O^CbnnoTf  sttorney-general,  for  the  State. 

DATy  0.  J.  It  has  been  held  by  thia  court  that  the  general 
aBsembly  cannot  legally  sabmit  to  the  people  the  proposition  whether 
an  act  shonld  become  a  law  or  not,  and  that  the  people  have  no 
power,  in  their  primary  or  individnal  capacity,  to  make  laws. 
They  must  do  this  by  representatiyee.  Santo  ei  oL  r.  The  8kUa 
oflowoy  2  Iowa,  203;  Geebrick  y.  The  State  of  Iowa,  5  id.  498. 
In  the  former  case,  it  was  held  that  section  18  of  the  act  for  the 
suppression  of  intemperance,  approyed  January  22, 1855,  did  not» 
in  its  largest  and  broadest  sense,  submit  to  the  people  of  the  Stata 
the  question  whether  such  act  should  become  a  law;  and  that 
the  act,  without  the  ratification  of  the  people,  would  haye  taken 
effect  as  a  law.  In  the  latter  case,  it  was  held  that  the  act  to 
license  and  r^ulate  the  sale  of  malt,  spirituous  and  yinooa 
liquors  (chapter  222,  Laws  of  1857)  receiyes  its  yitality  and  force 
from  a  yote  of  the  people,  and  is,  therefore,  unconstitutional  and 
yoid.  That  act  contained  general  proyidons  for  licensing  the  sale 
of  liquors,  and  repealed  all  acts  and  parts  of  acts  then  in  force 
coming  in  conflict  with  its  proyisions ;  but  proyided,  '<  that  the  act 
entitled  'An  act  for  the  suppression  of  intemperance,'  approyed 
January  22, 1855,  be  not  and  is  not  by  this  act  repealed  in  any 
county  of  this  State,  unless  the  people  of  such  county,  by  a  yote 
taken  as  herein  proyided,  shall  adopt  this  act  The  effect  of  a  yote 
in  fayor  of  the  act  of  1857,  it  was  held,  was  two-fold.  First  Te 
repeal  the  proyisions  of  the  act  of  1855.  Second.  To  giye  force  and 
efficacy  to  the  act  of  1857.  It  is  impossible,  in  principle,  to  distin- 
guish the  act  of  1870  fh>m  that  of  1857,  or  to  discoyer  how  a  yote 
in  its  fayor  can  be  productiye  of  different  results.  The  act  of  1870 
makes  it  unlawful  to  sell  ale,  wine,  malt  liquors  or  beer,  except  as 
proyided  in  chapter  64  of  the  Reyision  of  1860,  and  establishes  the 
same  penalties  and  mode  of  procedure  for  its  yiolation  as  are  pro- 
yided in  said  chapter  64  of  the  Beyision  for  the  unlawful  sale  of 
intoxicating  liquors.  Section  8  of  the  act  proyides  for  the  submis- 
sion at  a  general  election,  to  the  legal  yoters  of  a  county,  the  ques- 
tion of  the  adoption  of  the  proyisions  of  the  act^  and  enacts  that 
**  if  a  majority  of  all  the  yotes  cast  at  such  election  in  said  county 
be  *  for  prohibition,'  then,  and  not  othormee,  shall  the  proyisions  of 
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tiiis  act  be  in  fall  force  in  said  county^  from  and  after  the  first 
Monday  in  January  next  following  snoli  election/'  *  *  *  u  ^j^^ 
if  a  majority  of  the  yotes  cast  be  ^  against  prohibition/  then,  and  in 
that  case,  chapter  64  of  the  Beyision  of  1860  shall  remain  and  be  in 
force  in  sach  connty^  and  this  amendatory  act  sAaU  be  null  and  void 
Ml  sucfi  county/*  Now,  it  is  apparent  that,  by  express  declaration  of 
the  legislative  will,  no  change  is  to  be  effected  in  the  existing  law 
of  any  county,  nntil  its  provisions  are  adopted  by  a  majority  of  the 
kgal  voters  at  a  general  election.  If  no  vote  be  taken,  chapter 
64  of  the  Revision  remains  in  force.  If  a  vote  be  taken,  and  a 
majority  of  the  votes  cast  be  against  prohibition,  the  provisions  of 
chapter  64  of  the  Revision  remain  in  force,  ^'and  this  amendatory 
act  shall  be  null  and  void  in  such  county." 

Under  section  1583  of  the  Revision,  the  sale  of  beer  is  lawful. 
The  act  of  1870  makes  the  sale  of  beer  unlawftaL  The  effect  of  a 
vote  in  favor  of  the  act  of  1870  is  to  adopt  a  provision  in  direct 
conflict  with  section  1588,  and  hence  to  repeal  it  by  necessary 
implication.  In  Geebrick  v.  The  Siaie,  suprUf  it  is  held  that  ^  a  law 
can  no  more  be  repealed  than  it  can  be  made  by  the  vote  of  the 
people." 

The  act  of  1870  further  provider :  ^  Section  2  of  chapter  154  of 
the  laws  of  the  twelfth  general  assembly  is  hereby  repealed,  so  far  as  it 
lelattB  to  counties  adopting  the  provisions  of  this  act,  but  to  none 
other."  It  is  apparent  that  this  repealing  clause  can  be  vitalized  only 
by  the  vote  ol  the  people.  Without  such  vote,  it  remains  lifeless  and 
inactive.  But  it  seems  unnecessary  to  further  consider  the  provis- 
iima  of  this  act  It  falls  so  completely  within  the  principles  and 
nasoning  of  Oeebrieh  v.  The  State,  that  it  seems  only  necessary  to 
refer  to  that  case  to  show  the  unconstitutionality  of  the  act  in 
question. 

It  becomes  unnecessary  to  consider  whether  the  act  was  adopted 
by  the  legal  voters  of  Oerro  Oordo  county. 

Judgment  reversed. 

Kora. — The  sttpreine  court  of  New  Jersey,  In  StaU  r,  MorrU  Comaum  Fleas,  tt  Am. 
Ifc  Ren.  iff.  8.)  28,  decided  that  a  *^  local  option  law  "  prohibiting  the  sale  of  Intozloat- 
tac  llquofs  without  license,  and  providing  that  whether  or  not  licenses  shall  be  granted 
to  any  township,  shall  be  dependent  upon  the  TOte  of  the  township,  was  constltQ- 
tlonal,  and  that  the  people  or  municipal  corporations  may  lawfuUy  be  iuTested  with 
authority  to  regulate  or  prohibit  the  retailing  of  Intoxicating  drinks.  The  court  said : 
**lt  must  be  conceded  that  this  law  can  have  no  sanction  If  It  Is  a  delegation  of  the 
law-making  power  to  the  people  of  the  township.  If  the  right  to  declare  what  the 
tew  tbaU  be  In  one  ease  may  be  referred  to  the  people,  the  rlirtit  to  do  so  may  be  given 
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ta  all  o—at,  «nd  thua  the  lagtslainre  may  dlTMt  Itself  wholly  of  the  power  lodged  In  tt 
by  the  fundamental  law,  ontU,  hf  sabsequent  lesUlatloo,  it  shall  be  resumed.  It  Is 
also  obTlons  that  It  Is  not  competent  to  dele«ate  to  the  people  the  right  to  say  whether 
an  existing  law  shall  be  repealed  or  Its  operation  suspended.  To  say  that  what  is  now 
the  law  shall  not  bereaftar,  or  shall  not  for  a  speoilled  time  be  the  law.  Is  in  elTect  te 
deolars  the  law  to  be  otherwise  then  It  now  is,  and  Is  a  clear  exercise  of  the  law-mak* 
log  power.  The  will  of  the  legiilature  must  be  pTpressed  In  the  form  of  a  law  by  their 
own  act.  If  It  Is  left  to  the  contingency  of  a  popular  yote  to  pronounce  whether 
it  shall  take  effeot,  It  Is  not  the  will  ss  the  law  makers,  but  the  voice  of  their  coosUta- 
enta  whioh  molds  the  mto  of  action.  If  the  vote  Is  afflrmattTe,  It  is  law :  if  in  the 
negatlTe  it  Is  not  law;  the  vote  makes  or  defeats  the  law,  and  thus  the  people  are 
pennltted  unlawfolly  to  rsaume  the  right  of  which  they  have  divested  themselTes  by 
a  written  oonstltatloii,  to  dedare,  by  their  own  direct  action,'  what  shall  be  law.  The 
cases  upon  this  sabject,  so  far  ss  they  sssert  the  principle  aboTC  stated,  have  my  entire 
ooDourrsnce.  PaHter  r,  CommonwedUh,  6  Barr.  807;  Ales  t.  FotUr^  4  HarrlDgtoo,  419; 
JToIss  y.  Stats,  4  Ind.84S;  State  ▼.  Porter,  26  Yt.  aw  ;AiiitOT.iSlals,  2  Iowa,  188 ;  PUtor- 
9on  ▼•  aoektih  t^  ^  Zabr.  888.*'  But  the  court  regarded  the  act  In  that  oaae  as  a  deleg»> 
tlon  of  the  power  to  make  police  regulations  and  not  a  delegation  of  the  legislative 
power,  and  held  it  to  be  constitutionaL   See,  to  the  same  effect,  Cbm.  t.  Bmnett,  108 


See,  lor  an  able  and  elaborate  discussion  of  tho  anhjeot,  CtooleyliOonet.  Llou  UOl— 


Tbqlib»  appellant^  t.  BaxmAM. 

coo  Iowa,  104.) 
Gmlraof .    Lea  lod  corUraetui.    ItUocoieaHnff  Uqu&n. 

If  an  agent  of  a  person  engaged  in  the  aale  of  liqaors  in  another  state,  menfy 
takes  an  order  of  a  person  residing  in  Iowa  for  a  quantity  of  liquor  to  be  for 
warded  to  him,  which  order  ia  made  npon  and  subject  to  the  approval  or 
disapproval  of  his  principal,  the  sale  will  be  regarded  as  made  in  the  state 
where  the  prindpal  reeides,  and  the  case  will  not  fall  within  the  statute  of 
Iowa,  making  void  contracts  for  or  on  account  of  intoxicating  liqaors.* 

Action  npon  two  promissory  notes  for  1156.90  each,  and  payable, 
one  in  thirty,  and  one  in  forty  days,  with  ten  per  oent  interest ; 
made  by  the  defendant  to  the  plaintiffs,  and  dated  Jefferson  (Greene 
Co.),  March  23, 1870.  The  defendant  for  answer  averred  that  the 
notes  were  made  and  delivered  at  Jefferson,  Iowa,  and  the  only  con- 
sideration therefor  was  intoxicating  liqnors  sold  by  plaintiffs  to 
defendant,  in  Iowa,  in  violation  of  and  with  intent  to  enable  defend- 
ant to  violate  the  act  for  the  suppression  of  intemperance.  And  the 
defendant  also  set  np  a  counter-claim  for  1434.68  for  money  paid  by 

*  See,  to  same  effect,  BUI  v.  Spear,  0  Am.  Rep.  O0S»  wherein  the  same  question  Is  ela^ 
efately  discussed  by  the  supreme  court  of  New  Hampshire. — Rup. 
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defendant  to  plaintifb  for  intoxicating  liquors  sold  by  plaintiff  to 
defendant  in  yiolation  of  law,-and  with  the  intent  to  enable  defend- 
ant  to  violate  the  law  for  the  suppression  of  intemperance,  etc.  The 
plaintifft  for  replication  denied  that  they  sold  to  defendant  any 
intoxicating  liquors  in  Iowa,  and  aver  that  all  sales  were  made  in 
niinoia  pursuant  to  the  laws  of  that  State,  and  without  any  intent 
<m  the  part  of  the  plaintiffs  to  violate  or  evade  any  law  of  Iowa. 

*  There  was  a  trial  to  a  jury,  which  resulted  in  a  verdict  and  judg- 
ment for  defendant  for  costs.  The  plaintiffs  appeal  The  further 
fiMSti  are  stated  in  the  opinion. 

Jaek9on  dk  Potter,  for  appellants. 

*  MeDuffie  dl  HaJl,  for  appellee. 

GoLE,  J.  [after  deciding  a  question  of  practice].  The  defense 
was  grounded  upon  Bevision,  section  1571.  *  *  '^All  sales, 
transfers,  conveyances,  mortgages,  liens,  attachments,  pledges  and 
securities  of  every  kind,  which,  either  in  whole  or  in  part,  shaU 
have  been  made  for  or  on  account  of  intoxicating  liquors  sold  in 
violation  of  this  act,  shall  be  utterly  null  and  void  against  all  per- 
sons in  all  cases,  and  no  rights  of  any  kind  shall  be  maintained  in 
any  court  in  this  State  for  intoxicating  liquors,  or  the  value  thereof, 
sold  in  any  other  State  or  country,  contrary  to  the  law  of  said  State 
or  country,  or  with  intent  to  enable  any  person  to  violate  any  pro- 
vision of  this  act"    ♦    ♦    ♦ 

The  testimony  in  the  case  tended  to  show  that  the  plaintifFswere 
wholesale  liquor  merchants  in  Rock  Island,  Illinois ;  and  employed 
an  agent  to  travel  for  them,  and  gave  to  him  general  authority  to 
procure  orders  for  liquors  on  their  house ;  and  that  most  or  all  the 
liquors  purchased  by  defendant  of  the  plaintiffs  were  ordered  at 
Jefferson,  Iowa,  through  this  agent,  and  shipped  on  board  of  the 
cars  at  Kock  Island,  Illinois,  to  the  defendant  at  Jefferson,  Iowa,  he 
paying  freight  and  charges,  and  taking  the  risk  of  leakage,  etc. 
There  was  conflict  in  the  evidence  as  to  whether  plaintiffs  knew 
that  defendant  intended  to  sell  the  liquors  in  violation  of  law.  The 
eridence  does  not  disclose  with  any  definiteness  whether  the  agent 
had  authority  to  make  a  sale  of  the  liquors  or  only  to  take  an  order 
for  them,  to  be  filled  or  not  at  the  option  of  his  principals ;  nox 
does  it  appear  directly  which  course  was  pursued  in  this  case. 


lai IOWA, 
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On  motion  of  the  defendant's  coansely  the  oonrt  instrnoted  the 
JQTj  as  follows:  ^  If  the  jury  find  from  the  eyidenoe  that  the  plain- 
tifb>  07  their  agent,  took  the  oider  or  orders  for  the  liqnors  sned  for 
In  this  case,  in  this  State,  then  the  contract  was  made  in  this  State." 
And  the  oonrt  refused  to  give  the  following  instmotion,  asked  by 
plaintiflb :  ^  The  jnry  are  instmcted  that  if  they  believe  from  the 
eyidenoe  that  the  order  or  orders,  some  or  all  of  them,  on  the  plain^ 
tifEa^  were  prooared  by  their  agent  for  procuring  orders  in  the  State 
of  Iowa,  and  that  said  orders  were  given  by  the  defendant  on  the 
plaintifli^  who  were  doing  business  at  Book  Island,  in  Illinois,  snb- 
jeot  to  their  approval  or  disapproval,  then  no  sale  would  take  plaoe 
until  the  orders  were  accepted  or  approved  by  them  in  Bock  Island, 
and  the  place  of  contract  would  not  be  by  such  order  determined  to 
be  in  Iowa ;  that  the  mere  giving  of  an  order  does  not  fix  the  plaoe 
of  oontracf  The  giving  of  the  first  abote,  and  the  reftisal  to  give 
the  latter,  were  duly  excepted  to,  and  are  now  assigned  as  error. 

We  are  of  the  opinion  that  tiie  court  did  err,  both  in  giving  the 
one  and  in  refusing  the  other.  It  is  well  settled  that  to  constitute 
a  contract  requires  both  the  making  and  the  accepting  of  a  propo- 
sition ;  that  is,  there  must  be  a  concurrence  of  two  minds  upon  the 
same  thing.  Where  an  order  or  offer  is  made  by  letter,  it  does  not 
constitute  a  contract  until  it  is  accepted.  When  it  is  accepted,  and 
the  letter  containing  the  acceptance  is  placed  in  the  mail,  the  con- 
tract as  specified  in  the  order  or  offer  is  complete,  and  it  is  very 
plain,  upon  principle,  that  the  contract  is  made  where  it  is  accepted, 
and  not  where  the  offer  was  made ;  for  it  is  there  that  the  two  minds 
meet  upon  the  same  thing,  and  the  contract  is  consummated.  This 
has  been  so  adjudicated*  Mclntyre  v.  Parks,  3  Mete.  207 ;  Whiston 
T.  Siodder,  8  Mart  (La.)  133 ;  see,  also,  2  Pars,  on  Oont  586.  Henoe, 
if  the  agent  only  ^  took  the  orders  for  the  liquors  sued  for  in  this 
State,''  but  did  not  contract  the  sale  of  them  here,  it  was  not  a  con- 
tract made  in  this  State.  To  take  an  order  for  liquors  is  one  things 
and  to  agree  to  accept  the  order,  and  to  fill  it,  is  quite  another ;  the 
former  is  a  proposition,  while  the  latter  is  the  consummation  of  a 
contract    So  much  as  to  the  instruction  given. 

The  instruction  refused  states  exactly  the  legal  proposition  we 
have  undertaken  to  illustrate.  That  is  to  say,  if  the  order  for 
liquors  made  in  Iowa  was  subject  to  the  approvid  or  disapproval  of 
the  plaintifb,  they  did  not  become  bound  by  the  order  as  a  contract 
untQ  they  approved  or  accepted  it;  and  if  they  made  the  approval 
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or  aooeptanoe  at  Bock  Idand,  then,  apon  the  principles  hefore 
stated,  it  was  a  Bock  Island  contract.  In  the  language  of  the  in- 
struction itself, ''  the  mere  giving  of  an  order  does  not  fix  the  place 
of  contract" 

It  18  proper  to  remark  that  the  court  gave  the  counterpart  of  the 
refused  instruction  abore  set  forth.  The  instruction  given  was: 
*"  If  the  jury  find  that  an  agent  of  the  plaintiffs  came  here  and 
offered  to  sell  intoxicating  liquors  to  the  defendant,  and  the  defend* 
ant  agreed  to  take  them  and  the  price  was  agreed  upon,  and  the 
terms  of  freight,  and  that  defendant  had  no  license  to  deal  in 
such  liquors  from  the  proper  court  of  the  State,  the  jury  will  find 
for  the  defendant  This,  having  been  given,  rendered  the  giving 
of  the  above  necessary  in  order  to  present  the  jury  with  the  law 
as  applicable  to  the  alternatives  of  fact  properly  deducible  from 
the  evidence. 

From  wliat  has  already  been  said,  it  is  evident  that  the  third 
instraetion  asked  by  plaintiffs  should  also  have  been  given.  The 
plaintifts  also  asked  an  instruction,  being  the  second  of  their  series, 
to  the  effect  that  the  mere  knowledge  that  a  party  to  whom  intoxi* 
eating  liquors  were  sold  intended  to  resell  the  same  in  the  State  of 
Iowa  oontrary  to  law  is  not  enough  to  avoid  or  vitiate  the  contract ; 
but  there  must  also  be  proof  that  they  sold  them  with  the  intent  to 
enable  the  defendant  to  violate  the  act,  etc.  This  was  refused,  we 
think,  rightly  so.  We  do  not  hold,  however,  that  the  mere  knowl- 
edge would  necessarily  vitiate  or  avoid  the  contract ;  but  it  is  a  fact 
from  which  the  jury  might  infer  the  intent — especially  where  the 
other  circumstances  attending  the  manner  of  acquiring  that 
knowledge  was  taken  into  consideration.  The  other  instructions 
were  rightly  given.  The  question  as  to  the  effect  of  a  sale  with  in- 
tent to  enable  another  to  violate  a  law  of  this  State  is  to  be  deter- 
mined under  our  statute  and  not  upon  the  rules  of  State  comity. 

The  pivotal  question  in  the  case  is  as  to  where  the  contract  waf 
made.  If  the  agent  sold  the  liquors  to  the  defendant  in  Jefferson, 
and  forwarded  to  his  principals  a  statement  of  such  sale  for  them 
to  fill  by  forwarding  the  liquors  specified,  then  it  was  an  Iowa  con- 
tract, and  if  the  plaintiffs  had  no  license  to  sell  such  liquors  here, 
then  they  cannot  recover.  If  the  agent  simply  took  an  order  from 
defendant  upon  his  principals  in  Bock  Island,  which  they  might 
flU  or  refuse  at  their  option,  it  was  a  Bock  Island  contract,  and  the 
plaintiffs  can  recover  unless  it  is  shown  that  they  sold  the  liquors 
Vol.  XI.  —16 
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with  intent  to  enable  the  defendant  to  yiolate  the  proTiaone  of  tiM 
■ot  for  the  snpprenion  of  intempenmoe. 

Jwagfn9mf  T9VWW9tU 


Sxm  y.  MoBFHT,  wpp^SianL 

(88Iow%flQi) 

Tint  fMi  tluiit  a  Juror,  in  a  prcMMeatioii  for  homicide,  during  the  piogieHof  As 
trial  need  intoxioating  liqaor,  combined  with  other  cnzatlTe  agents,  aa  a 
medicine,  witliont  medical  adTice,  will  not  vitiate  the  verdict  in  the  abeenee 
of  an  J  showing  Uiat  it  was  so  used  without  the  knowledge  of  the  prisoner 
or  his  oonnsel,  or  that  its  eflfects  were  intoxicating.* 

If  death  ensues  from  a  wound  given  in  malioe  but  not  In  its  nature  mortal,  but 
from  which,  being  neglected  or  mismanaged,  the  part j  dies,  this  will  not 
excuse  the  prisoner  who  gave  it,  but  he  will  be  held  gulltj  of  the  murder, 
unless  he  can  make  it  clearlj  appear  that  the  maltreatment  of  the  wound* 
or  the  medicine  administered  to  the  patient,  or  his  own  misconduct,  and  not 
the  wound  itself,  was  the  sole  cause  of  his  death.    (See  note,  p.  125.) 

Thb  defendant  was  indicted  for  mnrder  in  the  second  degree. 
He  was  charged  with  having  cnt  and  wonnded  one  B.  B.  Wattg 
npon  the  head  with  a  knife  on  the  7th  day  of  October,  1870,  of 
▼hich  woonds  the  said  Watts  thereafter  died.  The  defendant  waa 
tried  by  a  jury  and  found  guilty.  From  the  judgment  and  sentence 
upon  the  verdict  the  defendant  appeals. 

Cloud  dt  Broamhdtt  and  Bird  A  Tatlockf  for  appellant 

Frank  Springer,  with  H*   (/Connor,  attorney  •general,  fi>r  die 

State. 

GoLB,  J.  [after  deciding  some  unimportant  questions]. 

nL  It  is  next  assigned  as  error  that  the  court  refused  to  set  aside 
the  verdict  of  the  jury  on  the  ground  that  one  of  the  jurors  drank 
Intoxicating  liquor  during  the  progress  of  the  trial  The  afSdavita 
as  to  the  tact  that  the  juror  did  so  drink  are  not  set  out  in  full  in 
the  abstract    So  far  as  we  are  able  to  determine  the  circumstanoes 

*  See  Daole  t.  State,  9  Am.  Bep.  780,  and  note  thereto. 
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upon  the  abstract  and  argaments  thej  are,  that  one  of  the  jurorSy 
not  in  the  habit  of  drinking,  was  ill  during  the  trial,  and  took  for 
medicinal  purposes,  without  medical  advice  or  prescription,  some 
brandy  and  blackberry  balsam  or  mixture ;  that  it  was  done  during 
the  hearing  of  the  case  and  not  after  the  jury  retired.  There  is  no 
ihowing  or  claim  that  its  effects  were  intoxicating  or  other  than 
remedial;  nor  is  it  shown  that  the  fact«  concerning  it  were  not  well 
known  to  defendant  and  his  counsel  ^at  the  time  and  before  the 
canse  was  submitted  to  the  jury.  The  case  is  not,  either  in  its  facts 
or  principles,  within  The  State  y.  Baldyy  17  Iowa,  39,  nor  Ryan  y. 
Harrow^  27  id.  494,  and  there  was  no  error  in  the  action  of  the  court 
in  this  respect 

[The  oourt  here  passed  upon  some  exceptions  to  the  instmotionSy 
and  continued]. 

VL  There  was  eyidence  tending  to  show  that  the  deceased  was 
not  well  cared  for  or  nursed  after  he  was  wounded ;  and  that  by  the 
use  of  intoxicating  liquors  and  other  causes  his  chances  for  reooyery 
were  materially  lessened.  Having  reference  to  this  testimony,  the 
defendant  asked  instructions  four,  seven  and  nine,  which  were 
refused.  These  instructions,  in  as  many  forms,  asked  the  court, 
substantially,  to  instruct  the  jury  that  if  they  had  a  reasonable  doubt 
that  the  death  of  Watts  was  strictly  and  clearly  traceable  to  the 
wounds  and  not  dependent  on  any  other  cause,  they  should  acquit. 
The  court  not  only  refused  these  but  gave  the  following:  "21.  If 
you  find  from  the  evidence  that  the  defendant  inflicted  the  wounds 
upon  the  person  of  Watts,  as  charged  in  the  indictment,  if  such 
wound  or  wounds  so  inflicted  by  the  defendant  caused  or  contributed 
to  the  death  of  said  Watts,  then  the  prisoner  cannot  be  excused 
because  other  causes  may  have  also  contributed  to  his  death.  If 
death  ensues  from  a  wound  given  in  malice,  but  not  in  its  nature 
mortal,  but  which  being  neglected  or  mismanaged,  the  party  dies, 
this  will  not  excuse  the  prisoner  who  gave  it;  but  he  will  be  held 
guilty  of  the  murder,  unless  he  can  make  it  clearly  and  certainly 
appear  that  the  maltreatment  of  the  wound,  or  the  medicine  admin- 
istered to  the  patient,  or  his  own  misconduct,  and  not  the  wound 
itself,  was  the  sole  cause  of  his  death. 

1'he  last  sentence  of  this  instruction  from  the  words  '^if  death 
ensues,^'  is  a  literal  extract  from  Oreenleaf  on  Evidence  (see  vol.  3, 
\  130).  The  same,  in  substance,  may  also  be  found  in  1  Buss,  on 
Crime  (ed.  of  1841),  428 ;  id.  (4th  Am.  ed.)  428,  429  ;  id.  (7th  Am 
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ecL)  605;  Boeooe's  Or.  By.  (8d  ecL)  708,  706 ;  1  Hale's  P.  0. 4S& 
And  the  dootrine  embodied  in  the  extract  was  careftiUy  oonndeied 
and  thoroughly  examined  and  approred  by  the  supreme  court  of 
MassachuBettB  in  OommofiweaUh  y.  Haekeit,  2  Allen,  186,  in  an 
opinion  by  Bioblow,  0.  J.  The  cases  were  referred  to  and 
stated,  and  it  was  said  in  the  opinion  that  **  we  find  the  authorities 
to  be  clear  and  uniform,  from  the  earliest  to  the  latest  decisions. 
*  *  *  It  is  certain  that  the  rule  of  law,  as  stated  in  the 
authorities,  has  its  foundation  in  a  wise  and  sound  policy.  A  dif- 
ferent doctrine  would  tend  to  give  immunity  to  crime  and  to  take 
away  from  human  life  a  salutary  and  essential  safeguard.  Amid 
the  conflicting  theories  of  medical  men,  and  the  uncertaintiea 
attendant  upon  the  treatment  of  bodily  ailments  and  injuries^  it 
would  be  easy  in  many  cases  of  homicide  to  raise  a  doubt  as  to  the 
immediate  cause  of  death,  and  thereby  to  open  a  wide  door  by 
which  persons  guilty  of  the  highest  crime  might  escape  conyiction 
and  punishment  The  cases  cited  in  the  opinion  are,  1%$  King  t. 
Reading,!  Eeb.  17;  JZotcr's  com, stated  in  1  Easfs  P.  G.,ch.  5,  §  1S» 
Regina  v.  Hottand,  2  M.  &  Bob.  851 ;  CbmtnanweaUh  t.  Ormm,  1 
Ashm.  289 ;  Regina  t.  ffatnee,  2  Gar.  &  Eirw.  868;  SUUe  y.  Raker, 
1  Jones'  Law  B.  (K.  G.)  267;  OmmanmdUh  y.  Jf'POss,  8  Oush. 
181.  In  yiew  of  this  current  and  weight  of  authorities^  it  is  not 
strange  that  the  court  gaye  the  instruction,  nor  that  we  diould  feel 
constrained  to  approye  it 

But  there  is  one  peculiar  phrase  of  the  instruction  giyen  and  in 
that  part  copied  from  8  GreenL  on  Ey.,  §  189,  .which  we  do  not  find 
to  haye  a  direct  and  express  support  in  any  of  the  cases  examined 
by  us.  It  is  that  part  which  says  "  unless  he  can  make  it  cle«rly 
and  certainly  appear,**  etc.,  whereby  the  burden  of  proof  is  oast 
upon  the  defendant  And  it  is  claimed,  that  under  the  modem  rule 
the  burden  of  proof  is  neyer  cast  upon  the  defendant  The  case  of 
Jkoeedg  y.  The  State,  5  Iowa,  483,  and  the  case  of  Otnnmonwealth 
y.  McKiey  1  Gray  (Mass.),  61 ;  S.  G.,  1  Lead.  Gr.  Gases,  347,  are  cited 
in  Support  of  this  so-called  modem  rule.  The  general  proposition 
underlying  these  cases  is,  that  the  State  has  the  burden  of  proof,  to 
show,  beyond  a  reasonable  doubt,  the  guilt  of  the  accused;  hence, 
any  negatiye  matter,  such  as  the  absence  of  self-defense,  ttie  want 
of  sufficient  proyooation,  eta,  must  be  shown  by  the  State,  and  the 
defendant  cannot  be  held  to  haye  the  burden  of  proof  cast  upon 
him  to  show  such  matters.    It  is  not  our  purpose  to  now  enter  inta 
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mtj  diioiiflaioii  of  this  general  question.  We  only  lenuurk  that 
idienorer  the  matter  of  defense  is  wholly  disoonneoted  from  the 
body  of  the  offense  charged,  is  distinct  affirmative  matter,  the  gen- 
eral mle,  as  above  stated,  does  not  properly  apply ;  but  in  such 
4<a0es  the  burden  of  proof  does  rest  upon  the  accused.  See  I7k$ 
8Me  V.  FeUer,  32  Iowa,  49. 

JudgmmU  affirmed. 

HozB.— IiiB«BT.iteiniKiiLS8,ltlsMad:  •^Bdwud  Bew  wm  Indicted  tor  UlUns 
Hifthantol  Bew,  his  biother ;  and  upon  the  eTldenoe  It  wm  retoWed  that  If  one  glw 
inmnds  to  another,  who  nagleota  the  cure  of  them,  or  la  dlaorderly  and  doth  not  keep 
that  rule  which  a  person  wounded  should  do,  yet  If  he  die  It  la  murder  or  man- 
efamchter,  according  aa  the  case  la ;  because  If  the  wound  had  not  been,  the  man  had 
not  died,  and,  therefore,  neglect  or  disorder  In  the  person  who  recelTed  the  wounds 
shall  not  excuse  the  person  who  gaTe  them." 

If  the  wound  is  the  proximate  cause  of  the  death.  It  Is  no  defense  that  the  deceased 
■ight  have  recoTered  If  be  had  used  proper  care  himself,  or  If  greater  care  or  skill  had 
been  ahown  in  his  treatment.  Commomoeatth  ▼.  CTresn,  1  Aahmead,  S80 ;  Ufitted  SUOm  t. 
Woriiar,  4  Xcl^an,  464 ;  If e^OMcr  T.  State,  17  Ala.  484 ;  Sento  ▼.  Balwr,  1  Jonea,  air ;  Stats 
T.  flbott,  12  La.  Ann.  274 ;  Cam,  ▼.  HdetetC,  2  Allen,  ISS. 

Where  a  wound  Is  willfully  and  without  Justifiable  cause  Inflicted  and  ultimately 
beeomea  the  cause  of  death,  the  party  wLo  inflicted  it  la  guilty  of  murder,  though  life 
■igh  have  been  preserved  if  the  deceased  had  not  refused  to  submit  to  a  surgical 
openHon.  Bto*  ▼•  HoOavul,  2  M.  &  Rob.  851 ;  and  see  Beg.  t.  TTest,  2  Oar.  A  K.  784.  8o^ 
also,  tf  the  person  would  haye  died  from  some  other  cause  already  operating,  yet 
If  the  wound  hastened  the  temlnation  of  life  this  Is  enough.  1  Hale*s  P.  C.  428; 
State  T.  Morvo,  2  Ala.  938 ;  Rex  ▼.  Ifurtrnt,  8  F.  &  F.  480.  So  where  a  wound  brings  on  a 
f^ffer,  which  Is  the  Immediate  cause  of  death.  lb.  So  where  the  prisoner  beat  the 
iseeased  with  a  heavy  stick  and  left  him  exposed,  though  alive,  on  a  cold  night,  and 
death  ensued,  hdd  to  be  manslaughter.   tUg,  v.  Jfortsn,  11  Cox,  18B. 

But  where  the  wound  was  not  of  itself  mortal,  and  the  party  died  solely  of  the 
jBpffoper  treatment*  the  result  Is  otherwise.  PanonM  v.  State,  n  Ala.  800;  but  see  9 
BIsh.  CHm.  Iaw,  680l  Where  a  Judge  charged  the  Jury  that  If  one  person  Inflicts  a 
■MMtal  wound,  and  before  the  assailed  person  dies  another  person  kllla  him  by  aa 
iBdepeodeat  aet»  the  former  Is  guilty  of  murder;  this  was  held  to  be  cmr.  State  t. 
i  Jooea*  V.  a  420.  -  EBP. 
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4(f  jMifey— d^f«0fnMl  to  iamu  peUeg^^lMrmck  9f 

a  apptted  to  defendaaf s  a^pant  for  Insimuifle  on  his  piopertj  on  the  18tb 
of  the  nonth,  and  It  wm  agreed  that  the  agent  shoold  laaae  and  aend  to  A 
the  pdUejon  that  day.  The  poUcj  was, In  fact»lasaed  cm.and  bore  the  data 
of  that  day,  but  waa  not  delivered  to  A,  nor  the  premiom  paid  antll  the 
BM  of  the  month.  The  policy  contained  a  condition  that  it  ahoold  be  Told 
in  ease  of  prior  or  aabeequent  insurance.    On  the  31st  of  the  same  month 
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A  applied  to  tbe  agent  of  the  P.  oompanj  for  inaarance  on  tbe 
property,  and  tbe  terms  were  agreed  on  and  tbe  prendom  paid.  The 
agent  of  tbe  P.  companj,  baying  no  blanks  for  policies,  agreed  to  sand  a 
policj  to  A,  and  gave  bim  a  receipt  spedfjing  tbe  property  to  be  insured. 
Tbe  usual  policies  of  tbe  P.  company  contained  a  condition  of  avoidance  in 
case  of  otber  Insurance.  Neitber  company  was  informed  of  tbe  transaction 
wltb  tbe  otber.  On  tbe  26tb  of  tbe  montb  tbe  insured  property  was 
burned.  As  soon  as  tbe  P.  company  was  informed  of  tbe  policy  issued  by 
defendant,  it  treated  its  contract  wltb  A  as  void.  In  an  action  on  tbe  policy 
iMmed  by  defendant,  hM,  (1)  tbat  tbe  policy  became  operative  and  binding 
from  tbe  day  it  was  issued,  tbougb  not  delivered,  and  was,  tberefore,  prior 
to  tbe  P.  company's  contract ;  (2)  tbat  tbe  effect  of  tbe  receipt  given  by  tbe 
■gent  of  tbe  P.  company  was  to  bind  tbe  company  tbe  same  as  if  a  policy, 
wltb  tbe  ordinary  conditions,  bad  been  issued ;  (8)  tbat  tbe  contract  witb 
the  P.  company  being  void  by  reason  of  tbe  prior  insurance,  and  being  so 
treated  by  tbe  company,  did  not  amount  to  a  breacb  of  the  oonditloii  i» 
diefendant'i  policy  against  subsequent  Insurance. 

Action  upon  a  policy  of  insuranoe  issued  to  C.  E.  Howe  against 
loss  by  fire  to  the  amount  of  $2,800  on  his  stock  of  hardware  and 
tinware,  and,  subsequently  to  the  destruction  of  the  property  insured 
by  fire,  assigned  to  plaintiffs.  Upon  a  trial  to  a  jury  there  was  a 
Terdict  and  a  judgment  thereon  for  the  amount  of  the  policy  and 
interest  Defendant  appeals.  The  facts  of  the  case  are  set  oat  in 
the  opinion. 

Adams  it  Robinion  and  0.  P.  Shiroi,  for  appellant 
MiU&r  d  Miller  and  Griffith  d  Knight^  for  appellee. 

Beck,  J.  The  policy,  which  is  the  foundation  of  this  action,  con- 
tains a  condition  in  the  following  words :  ^  If  the  assured  shaQ 
have  or  shall  hereafter  make  any  other  insurance  upon  the  property 
hereby  insured,  without  the  consent  of  the  company  written  hereon, 
in  such  case  this  policy  shall  be  void."  As  a  defense  the  defendant 
alleges  that,  in  violation  of  this  condition,  the  insured,  Howe,  did 
cause  the  property  to  be  insured  by  a  policy  issued  by  the  Phoenix 
Insurance  Company,  January  21,  1867.  The  policy  sued  on  is 
dattd  January  19, 1867. 

It  appears  from  the  evidence  that  Howe  applied  to  the  agent  of 
defendant  on  the  18th  day  of  December,  1867,  for  insurance,  and 
it  was  arranged  that  the  policy  should  be  issued  and  sent  to  him 
on    that    day.     Howe,  not  having    received    the    policy    from 
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defendant 8  agent,  nor  heard  from  him  in  regard  to  the  buaness, 
on  the  2l8t  of  the  same  month  applied  to  the  agent  of  the  Phoenix 
Insurance  Company  for  a  polioy  covering  his  property.  The  terms 
of  the  insurance  were  agreed  upon,  bat  the  agent,  having  no  blank 
policiesi,  executed  a  receipt  to  Howe  for  the  amount  of  the  premium 
then  paid  him,  specifying  the  property  to  be  msured,  which  was 
the  same  covered  by  the  policy  issued  by  defendant,  and  stipulating 
that  a  iK>licy  would  be  issued  as  soon  as  a  blauk  should  be  received. 
The  agent  of  the  Phcenix  company  was  not  informed  by  Howe  of 
his  application  to  defendant's  agent  for  insurance,  and  it  appears 
that  Howe,  at  the  time,  did  not  expect  to  receive  the  policy  of 
defendant,  as  it  had  not  been  sent  to  him  according  to  the  prior 
arrangement  On  the  22d,  the  day  subsequent  to  the  transaction 
with  the  agent  of  the  Phcenix  company,  the  agent  of  defendant 
delivered  to  Howe  the  policy  sued  on,  dated  on  the  18th,  and 
received  payment  of  the  premium.  Howe  did  not  inform  him  of  his 
tnmsaction  with  the  Phoenix  company.  The  property  covered  by 
these  policies  was  destroyed  by  fire  on  the  26th.  Under  thes^ 
facts  defendant  insists  that  the  transaction  with  the  Phoenix  Insur- 
ance Company  is  in  violation  of  the  conditions  of  the  policy  against 
other  insurance  quoted  above,  and  that  defendant's  contract  is 
avoided  thereby. 

The  question  here  presented  is  of  very  great  difficulty,  and  its 
solution,  either  upon  principle  or  authority,  is  not  entirely  free 
from  doubt  Two  preliminary  questions  may  be  considered,  the 
determination  of  which  will  aid  in  reaching  the  final  conclusion 
upon  this  point 

1.  Which  was  the  prior  insurance,  that  by  the  defendant  or  the 
Phoenix  company  ?  It  quite  satisfactorily  appears  to  us  that  the 
policy  issued  by  defendant  must  be  considered  as  commencing  on 
flie  18th,  the  day  of  its  date.  It  was,  in  fact,  issued  on  that  day  and 
the  premiums  covered  the  time  intervening  between  that  date  and  the 
day  of  its  delivery,  the  22d.  Defendant  after  having  collected 
the  premium  and  delivered  the  policy,  bearing  date  on  the  18th, 
cannot  be  heard  to  deny  thiat  the  policy  did  not  operate  until  its 
delivery.  If  the  policy  did  not  bind  defendant  until  the  22d,  then 
has  defendant  received  premiums  for  the  time  intervening  before 
that  date  and  the  18th  which  it  has  not  earned.  But  this  it  cannot 
be  permitted  to  claim. 

2^  What  wa    the  efTeot  of  the  receipt  given  by  the  agent  of  the 
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Fhoaniz  I11&  Oo.  ?  It  must  be  conceded  that  if  it  bound  the  com* 
pany  at  all,  and  itg  binding  effect  cannot  be  denied,  it  raised  a  con- 
tract of  insurance  in  all  respects  like  the  contracts  of  the  company 
as  expressed  in  the  policies  commonly  issued  by  them.  The  agent 
was  not  clothed  with  power  to  vary  or  change  the  policies  of 
the  company  and  it  cannot  be  presumed  that  such  a  thing  was  con- 
templated by  either  the  agent  or  the  assured  when  the  receipt  was 
executed.  The  transaction  then  was  a  contract  for  insurance  upon 
the  usual  terms  and  conditions  as  expressed  in  the  policy  which  the 
'agent  was  empowered  to  issue.  It  is  shown  by  the  evidence  that 
the  policies  of  the  Phoanix  company  contained  a  condition  similar 
to  the  condition  of  the  policy  sued  on  against  prior  or  subsequent 
insurance,  without  consent  of  the  company  indorsed  on  the  policy, 
and  declaring  the  same  shall  avoid  the  contract  It  appears  that  the 
agents  were  authorized  to  issue  policies  of  this  foi*m  and  that  they 
embodied  the  contracts  of  insurance  as  commonly  entered  into  by 
the  company.  The  contract  therefore  between  the  Phoenix  com- 
pany and  Howe  must  be  considered  as  containing  a  condition  against 
other  insurance  as  above  stated. 

We  now  have  the  case  of  two  policies  given  at  different  dates  cov- 
ering the  same  property,  each  having  a  condition  against  other  in- 
surance, both  prior  and  subsequent,  and  providing  that  a  breach 
thereof  shall  avoid  the  respective  instruments.  The  question  for  us 
to  determine  is  which,  if  either,  of  these  instruments  is  valid,  and 
which  is  avoided  by  the  operation  of  a  breach  of  the  condition. 

It  will  be  remembered  that  a  breach  of  the  condition  does  not 
absolutely  render  void  and  of  no  effect  the  policy ;  it  simply  renders  it 
voidable  —  its  binding  force  and  effect  being  subject  to  be  defeated 
at  tlie  option  of  the  company  issuing  the  instruments.  If  no  objec- 
tion be  made  by  the  company  on  account  of  the  breach  of  the  con- 
dition, the  policy  may  be  enforced  as  though  no  forfeiture  had  ever 
happened.  The  act  of  the  company,  whereby  it  is  shown  that  the 
instrument  is  treated  as  avoided,  must  be  shown  in  order  to  defeat 
recovery  thereon.  If  no  such  act  or  objection  on  the  part  of  the 
company  be  shown,  the  contract  will  be  considered  binding.  It  is 
not  necessary  here  to  state  what  will  amount  to  an  act  avoiding  the 
contract,  or  when  it  must  be  done,  further  than  to  observe  that  it 
must  appear  that  the  underwriter  relied  upon  the  breach  of  the 
condition  to  defeat  the  contract. 

Of  course  the  company  issuing  the  subsequent  policy  could  not 
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idy  apon  the  breach  of  the  condition,  in  order  to  avoid  the  instia- 
ment,  until  knowledge  thereof  was  acquired,  and  its  acts  treating 
the  policy  as  ayoided  would  be  sufficient  if  shown  to  have  been  done 
after  mch  knowledge.  The  same  principles  will  apply  to  the  prior 
policy.  It  was  not  absolutely  void,  on  account  of  the  subsequent 
inaimiice,  bat  was  Toidable  only.  It  was  a  binding  instrument 
when  executed,  and  would  so  continue  until  some  act  done  by  defend- 
ant intended  to  avoid  it,  on  account  of  the  breach  of  the  condition 
against  the  subsequent  insurance.  But  it  could  not  be  avoided  on 
aoconnt  of  the  Phoenix  policy  unless  that  instrument  itself  was 
Talid.  If  it  so  happened  that  when  the  action  was  brought  on 
defendant's  policy,  or  even  at  the  trial,  it  was  made  to  appear  that 
the  Phoenix  policy  could  not  be  enforced,  was  avoided  on  account 
of  the  breach  of  a  condition  therein,  it  is  obvious  that  the  existence 
of  that  instrument  shown  to  be  inoperative  would  not  constitute  a 
breach  of  the  condition  in  defendant's  policy  against  subsequent 
insurance.  That  condition  is  against  actual  insurance  to  be  subse- 
quently made.  The  Phoenix  policy  created  no  insurance,  it  was 
avoided  by  the  act  of  the  company,  and  therefore  did  not  constitute 
a  breach  of  defendant's  policy.  The  general  principle  of  law  upon 
this  point  may  be  stated  as  follows:  In  order  to  avoid  a  policy  on 
account  of  a  subsequent  insurance  against  an  express  condition 
therein,  it  must  appear  that  such  subsequent  insurance  is  valid  and 
that  the  policy  upon  which  it  is  made  is  capable  of  being  enforced. 
If  it  cannot  be  enforced  it  is  no  breach  of  the  prior  policy.  This 
principle  is  substantially  embodied  in  the  fourteenth  instruction 
given  by  the  court  to  the  jury.  The  instruction  could  have  been 
more  properly  worded,  but  its  import  is  quite  clear,  and  to  the  effect 
that,  if  the  Phoenix  company  treated  its  policy  as  avoided,  after 
notice  of  the  existence  of  defendant's  policy,  it  constituted  no  such 
snbsequent  insurance  as  would  invalidate  the  policy  in  suit 

Our  conclusion  upon  this  branch  of  the  case  is  not  without  sup- 
port of  the  authorities.  The  following  cases  may  be  cited  as  sustain- 
ing the  principles  above  stated :  Jackson  v.  Massachusetts  Mut.  Ins. 
Co^  23  Pick.  418 ;  CR4irh  v.  New  England  Ins.  Go.,  6  Oush.  343 ; 
€hiU  V.  Belknap  Ins.  Go.y  41  K.  H.  170 ;  Stacy  v.  Franklin  Ins.  Cb., 
2  Watts  &  Serg.  506 ;  PUlbrook  v.  New  England  Mut.  Ins.  Co.^ 
37  Me.  137  ;  Schenck  v.  Mercer  County  Mut.  Ins.  Oo.,  4  Zabr.  447 ; 
Jackson  v.  Farmer^  Ins.  Co.,  5  Oray,  52. 

The  doctrine  which  we  have  above  announced  does  not  go  to  the 
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ftan  extent  of  some  of  the  cases  jnst  cited.  It  is  held  in  PhUbrook 
T.  1%$  Nino  England  Mutual  Insurance  Omtpany^  supra,  that  the 
prior  policy  is  valid,  even  though  the  subsequent  policy  is  not 
AToided  by  the  undenrriter  issuing  it»  but  the  loss  thereon  is  paid. 
And  in  others  of  these  oases  the  rule  is  not  expresdy  based  upon 
the  fact  that  the  subsequent  policy  was  treated  by  the  underwriter 
issuing  it  as  aroided. 

The  doctrine  whidi  we  recognise  here  is  based  upon  the  bet  that 
the  subsequent,  policy  was  treated  and  considered  as  ayoided  by  the 
company  issuing  it  as  soon  as  it  had  notice  of  the  prior  insurance. 
In  our  Tiew  this  is  a  most  important  consideration,  for,  if  the 
underwriter  in  the  second  policy  does  not  treat  it  as  aroided,  it  can- 
not so  be  considered  by  the  insured  or  the  company  issuing  the 
prior  policy.  The  condition  against  prior  insurance  in  the  subse- 
quent policy  is  for  the  benefit  of  the  insurer,  who  may,  at  his 
option,  waiTe  it  or  insist  upon  enforcing  its  terms.  If  he  seeks  to 
enforce  the  condition  and  treats  the  policy  as  a  Toid  contract,  it  is 
indeed  difficult  to  see  upon  what  grounds  it  may  be  regarded  as 
valid,  as  an  insurance  that  will  defeat  the  prior  policy.  In  this 
Tiew  our  conclusion  is  not  in  conflict  with  David  y.  The  Hartford 
Insurance  Ompanjf,  18  Iowa,  69,  and  Bigler  t.  T%e  New  York 
Central  Insurance  .  Ompanjf,  20  Barb.  085,  and  same  case,  3S 
N.  Y.  40S.  In  the  first  of  these  cases  an  action  was  brought  upon 
a  policy  containing  a  condition  against  subsequent  insurance. 
Other  insurance,  taken  after  the  date  of  the  policy,  was  relied  upon 
to  defeat  reooyery.  The  plaintilT  claimed  that  the  subsequent 
policies,  on  account  of  certain  conditions  therein  whidi  were  rio- 
lated,  were  Toid.  It  is  held  that  these  polieies  are  not  Toid,  but^ 
on  account  of  the  breach  of  their  conditions,  might  haye  been 
ayoided.  As  they  were  treated  as  yalid  contracts  by  both  of  the 
parties  thereto,  the  losses  occurring  thereon  haying  been  paid  by 
the  companies  executing  the  subsequent  policies,  the  breaches  of  the 
conditions  were  regarded  as  waived,  and  the  instruments  held  to  be 
binding  upon  the  respective  underwriters.  The  argument  support- 
ing the  conclusion  reached  by  the  court  may  not  entirely  accord 
witii  the  reasoning  we  have  above  adopted,  but  the  result  reached,  we 
believe,  is  not  inconsistent  with  the  views  we  have  herein  expressed. 
Bigler  v.  The  New  York  Central  Insurance  Company,  20  Barb.  685, 
and  22  N.  Y.  402,  in  its  facts  very  nearly  resembles  David  r.  The 
Hartford  Insurance  Company y  the  underwriter  taking  the  mbse- 
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quent  risk  haying  waived  the  forfbitnre  and  paid  the  loss  nnder  the 
policj.  There  are  ai^gruments  and  positions  taken  in  the  opinions  in 
this  case  that  are  not  consistent  with  the  views  we  have  adopted. 
They  reach  ftirther  than  ihe  mere  support  of  the  conclusion  arrived 
at  upon  the  facts  involved  in  the  case,  the  court  of  appeals  holding 
(two  justices  dissenting)  that  the  first  policy  would  be  defeated,  even 
though  the  second  was  utterly  void.  This  point  was  not  in  the 
case.  While  we  may  not  be  inclined  to  dispute  the  conclusion 
airived  at  upon  the  facts  presented,  which  we  think  is  not  at  all  in 
conflict  with  our  views,  we  cannot  assent  either  to  the  reasoning 
adopted  by  the  court  or  the  conclusions  reached  upon  facts  not 
before  it  for  adjudication. 

Oarp&nter  t.  I%$  Providence  Washington  Insurance  Oo^  16  Pet 
495,  is  cited  in  support  of  the  rule  that  when  there  are  two  succes- 
sive polides,  both  containing  conditions  of  avoidance  on  account  of 
other  prior  or  subsequent  insurance  without  notice,  the  first  may  be 
avoided  on  account  of  the  second  insurance.  This  case  we  have 
observed  is  often  cited  in  support  of  this  rule,  and  is  so  referred  to 
in  David  v.  The  Hartford  Insurance  Qk,  and  Bigler  v.  The  New 
York  Central  Insurance  Cb.,  supra.  If  such  a  rule  be  found  in  the 
ease,  but  it  does  not  so  appear  to  us,  its  annunciation  was  not 
caUed  for  by  the  facts  before  the  court,  and  made  the  basis  of  the  decis- 
ion. The  policy  upon  which  suit  was  brought  is  considered  in  the 
opinion  the  second  instrument,  and  the  court  holds  that  it  was 
defective  by  a  condition  therein  against  prior  insurance,  which 
m  fact  existed  when  it  was  issued.  See  page  509.  The  oonclusion 
anived  at,  we  think,  is  not  in  confiict  with  the  course  of  argument 
adopted  by  us  and  the  result  reached  in  this  case.  The  argument, 
however,  adopted  by  the  court,  in  reaching  the  conclusion,  is  hardly 
consistent  either  with  our  reasoning  or  its  results.  But  inasmuch 
as  the  facts  are  dissimilar  to  those  before  us,  and  the  point  ruled  not 
necessarily  in  conflict  with  our  decision,  the  case  cannot  be  regarded 
as  an  authority  against  the  principles  we  herein  recognize. 

n.  During  the  progress  of  the  trial  defendant  offered  to  show  that 
the  property  insured  was  covered  by  a  chattel  mortgage  at  the  time 
the  policy  was  issued.  This  evidence  was  offered  to  establish 
a  forfeiture  of  a  condition  of  the  policy  to  the  effect  that,  if  the 
insured  was  not  the  ^'  sole  and  unconditional  owner  "  of  the  property, 
the  policy  should  be  void.  The  court  excluded  the  evidence,  hold« 
ing  it  would  not  establish  a  breach  of  the  condition.    While  under 
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ihe  Statute  (Ber^  §  9217),  the  mortgagee  holds  the  \eg^  title  to  the 
penonal  property  cohered  by  a  mortgage,  the  mortgagor  is  neTer- 
flieleas  coiiBidered  the  owner.  Snoh  is  the  oorrent  of  the  anthoriities 
as  to  mori|;ages  at  oommon  law  which,  as  to  the  title  and  owner- 
ship of  the  property  conveyed,  are  not  difBnent  from  chattel  mort- 
gages under  the  statnte  above  cited*  See  White  t.  BiUennicj/er, 
dedded  at  the  present  term  of  this  court  It  is  considered  that  the 
mortgage  creates  a  lien,  and  that  the  title  of  the  property  is  con- 
veyed to  the  mortgagee  for  the  purpose,  and  no  other,  of  enabling 
him  to  enlbroe  such  lien.  The  ownership  remains  in  the  mort- 
gi^ior.  It  is  absolute  and  depends  upon  no  condition,  and  may 
therefore  be  said  to  be  unconditionaL  It  is  trus^  his  ownership  may 
be  defeated  upon  the  hapiiening  of  certain  conditions,  but  this  can- 
not be  said  to  make  his  ownership  conditionaL  The  property  of  the 
chattels  is  absolutely  and  unconditionally  in  the  mortgagor.  This 
view  finds  support  in  the  following  authorities :  JSotUna  t.  CMtim- 
iian  Mutual  Fire  Insurance  Oo^  5  Foster  (N.  H.),  SOO ;  PeOard  v. 
Somerset  Mutual  Fire  Insunmee  0b^42  Ma  S21;  Bieer.  Tmn, 
I  Gray,  426 ;  Shepherd  r.  Union  Mutual  Insurance  Oo^d»  N.  H. 
232  ;  Norcross  v.  Insurance  Oo^  17  Penn.  St  429 ;  Oomotoer  t.  Muiu  il 
Insurance  Co.,  3  Denio,  264.    See  S.  0.,  1  Oomst  290. 

In  our  opinion  the  evidence  was  properly  excluded. 

[The  other  questions  disonseed  ware  of  no  general  importance.] 

iftT.T.»it-  J.,  dissnntfid 


HmmDy  qipdlan^  t.  Thx  Boahd  of  ScnBTisoia. 

(VI0W»SV1) 

A  ferident  of  Io>wm  had  doporited  for  fafb-keepingiii  niinoUi  pramiflBOsy  no4«« 
that  had  never  been  bronght  by  him  into  Iowa.  EM,  that  tbej  were  sub 
Jeol  to  taxation  In  Iowa. 

AcnoiT  of  mandamus  to  compel  the  board  of  supervisors  to  strike 
out  an  item  of  15,000, ''  moneys  and  credits ''  in  appellant's  assess- 
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meat  for  {he  year  1871.  The  eaase  was  sabmitted  to  the  oourt,  on 
an  agreed  statement  of  facts,  as  follows : 

"  1st.  The  property  assessed  as  moneys  and  credits  consisted  of 
notes  amonnting  to  abont  17^0009  which  belonged  to  plaintiff  and 
were  placed  in  an  envelope  and  pat  into  a  sate  in  Illinois  merely 
for  safe-keeping,  no  one  having  any  control  over  them  in  Illinois. 

''2d.  The  notes  were  never  in  Iowa, and  were  left  in  Illinois  in 
good  Mtfa  and  not  to  avoid  taxation. 

^  3d.  Said  notes  were  not  taxed  in  lUinois.  The  notes  are  worth 
their  fiM)e. 

^4th.  The  board  of  supervisors  refused  to  strike  the  same  from 
flie  tax  list 

**  5th.  Frem  the  above  statement  of  &ots»  should  the  court  think 
said  notes  not  taxable  in  the  State  of  Iow%  a  decree  is  to  be  entered, 
ordering  the  treasurer  to  strike  tiie  same  from  the  tax  list,  and 
either  party  may  appeal'' 

The  court  found  that  th^  property  was  subject  to  taxation  in  this 
State,  and  rendered  judgment  against  the  plaintiff,  from  which  he 
appeals.   . 

MarhdgB  S  MePh&rrin^  for  appellani 
MdoTB  S  Mors&man,  for  appellee& 

MiLLEB,  J.  It  is  urged  by  appellant  that  pronussory  notes  are 
personal  property;  that,  to  render  such  property  subject  to  assess- 
ment for  taxation,  it  must  have  been  within  the  State  on  the  first 
day  of  January  next  preceding  the  annual  assessment,  and  that  the 
notes  in  this  case  never  having  been  in  the  State  were,  therefore, 
not  subject  to  taxation. 

The  statute,  in  section  711  of  the  Revision,  specifies  certain 
classes  of  property  that  are  required  to  be  omitted  from  the  assess- 
ments. (See,  also,  eh.  31,  Laws  of  1842 ;  ch.  79,  Laws  of  1844.) 
The  next  section  (712)  provides  that  "  all  other  property,  real  and 
personal,  within  the-  State,  is  subject  to  taxation  in  the  manner 
directed;**  and  it  further  provides  that  "this  section  is  intended 
to  embrace,"  with  other  species  o?  property  meutionei,  "  money^ 
properly  or  labor  due  from  solvent  debtors  on  co7itra^  ^g- 

ment,  mortgages,  and  other  like  securities,"  etc. 

Now,  while  it  is  true  that  promissory  notes  are  pc 
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agreed  statement  of  beta  of  which  the  following  is  the  substance^ 
to  wit:  Oeorge  0.  Merrick  was  the  owner  of  lot  286  in  the  city  of 
Ottnmw%  and  commenced  the  erection  of  a  brick  bailding  thereon. 
Afterward  Merrick  agreed  with  plaintiff  to  complete  the  third  story 
of  said  building  in  pursuance  of  a  specified  plan,  and  to  deed  the 
same,  together  with  the  right  of  way  thereto,  to  plaintiiF,  in  con- 
sideration whereof  the  plaintiff  agreed  to  pay  the  sum  of  11,700. 
The  said  third  story  was  finished  in  accordance  with  the  terms  of 
the  contract,  and  plaintiff  took  possession  thereof,  and  still  retains 
the  same. 

Merrick  deeded  the  said  third  story  to  plaintiff  in  pursuance  of 
this  agreement,  and  afterward,  by  regular  line  of  conyeyance  from 
Merrick,  the  defendant,  Alvin  Lewis,  became  seized  of  the  lot  and 
the  remainder  of  the  building.  The  building  is  three  stories  with 
a  cellar.  The  roof  is  flat,  rising  two  or  three  feet  above  the  ceiling 
of  the  third  story  room  at  the  front,  and  sloping  back,  having  a  fall 
of  two  or  three  feet,  and  is  covered  with  tin.  The  roof  does  not 
rise  above  the  walls  of  the  bulding,  and  there  is  no  garret  or  other 
room  above  the  third  story  room.  The  roof  became  out  of  repair, 
and  the  rain  coming  through  fell  upon  the  ceiling  of  the  rooms  of 
plaintiff  and  leaked  upon  the  carpet  and  furniture  therein,  to 
plaintiff's  damage.  Plaintiff,  in  writing,  informed  defendant  that 
the  roof  was  out  of  repair,  and  requested  him  to  repair  the  same, 
which  defendant  neglected  and  refused  to  do.  After  waiting  a 
reasonable  time,  plaintiff  repaired  the  roof  at  a  cost  of  t30,  which 
sum  was  necessarily  expended  for  that  purpose. 

The  court  rendered  judgment  for  plaintiff  for  thirty  dollars. 
Defendant  appeals. 

Huichtaon  dt  Haehoorih^  for  appellant 
E.  L.  Burton,  for  appellee. 

Day,  J.  From  the  statement  of  fisM^ts  it  will  be  seen  that  plain- 
tiff is  tiie  owner  of  the  third  story  of  the  building,  and  defendant 
owns  the  two  remaining  stories  and  the  ground  upon  which  the 
erection  standi  Although  this  mode  of  ownership  is  not  at  all 
unusual  in  large  dties,  yet  the  common  law  does  not  clearly  define 
the  relative  rights  and  duties  of  persons  so  situated.  2  Washb.  on 
Beal  Estate  (2d  ed.),  marg.  p.  79.  Yet  enough  has  been  decided  to 
rtnder  mgy  tiie  det«rmination  of  the  question  here  involved. 
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In  Tenani  y.  Ooldtbin,  2  Ld.  Baym.  1091,  it  is  said  that  if  one 
man  have  the  upper  part  of  a  hons^  and  the  other  the  lower,  each 
may  compel  the  other  to  repair  his  part  in  preservation  of  the 
others.  In  an  anonymous  case  in  11  Modem,  page  7,  it  is  held, 
that  if  a  man  has  an  upper  room,  an  action  lies  against  him  by  one 
who  has  an  under  room,  to  compel  him  to  repair  his  roo£  And  so 
where  a  num  has  a  ground  room  those  oyer  him  may  have  an  action 
to  compel  him  to  keep  up  and  maintain  his  foundation. 

In  CheeaborougA  ▼•  Green,  10  Conn.  318,  which  was  a  case  in 
which  the  plaintiff  owned  and  occupied  the  foundation  and  first  ant 
second  stories  of  a  buUding,  and  the  defendant  owned  the  third 
stoiy  and  roof  of  the  same  building,  and  suffered  the  roof  to  become 
kaky  and  ruinous,  occasioning  damage  to  the  plaintiff's  goods  in 
the  lower  story,  it  was  held  that  an  action  on  the  case  would  not 
thy  but  that  the  plaintiff's  remedy  must  be  sought  in  chancery.  In 
Laring  t.  Bacen^  4  Mass.  575,  the  defendant  was  seized  in  fee  simple 
of  a  room  on  the  lower  floor  of  a  dwelling-house  and  of  the  cellar 
under  it,  and  the  plaintiff  was  seized  of  a  chamber  over  it,  and  of 
the  remainder  of  the  house.  The  roof  became  in  such  condition 
that  unless  repaired  no  part  of  the  house  could  be  comfortably  occu- 
pied. The  defendant  refused  to  join  in  making  the  repairs.  The 
plaintiff  then  made  the  necessary  repairs,  and  brought  an  action  in 
assumpsit  for  labor  and  materials  employed  and  money  expended. 
Pabsoks,  C.  J.,  announcing  the  opinion  of  the  court,  said : 
'^  Although  in  the  case  the  parties  consider  themseWes  as  severally 
seized  of  different  parts  of  one  dwelling,  yet  in  legal  contemplation 
each  of  the  parties  has  a  distinct  dwelling-house  adjoining  together, 
the  one  being  situated  over  the  other.  The  lower  room  and  the 
cellar  are  the  dwelling-house  of  the  defendant ;  the  chamber,  roof 
and  other  parts  of  the  edifice  are  the  plaintiff's  dwelling-house. 
And  in  this  action  it  appears  that  having  repaired  his  own  house,  he 
calls  ui>on  her  to  contribute  to  the  expenses,  because  his  house  is  so 
siinmted  that  she  derives  a  benefit  from  his  repairs,  and  would  have 
suffered  a  damage,  if  he  had  not  repaired.  Upon  a  very  full  research 
into  the  principles  and  maxims  of  the  common  law.  we  cannot  find 
that  any  remedy  is  provided  for  the  plaintiffl"  These  are  all  the 
authorities  we  have  been  able  to  find  bearing  upon  this  subject 
All  of  them  except  Cheesborough  v.  Green  are  adverse  to  the  right 
of  plaintiff  to  recover.  The  case  of  Cheesborough  v.  Green,  10 
Conn.  318,  does  not  sanction  the  right  of  the  owner  of  the  upper 

Vol.  XL  — 18 


m IOWA, 

Bloat  ▼.  Polgvr. 

•lory  to  reooyer  for  repaint  bnt  holds  that  the  remedy  of  flie  owner 
of  ike  lower  story  is  in  equity  and  not  at  law.  If  each  party 
respeotiYely  is  the  owner  of  a  distinot  dwelling,  as  held  in  Laring  y. 
Bacofif  the  solution  of  the  question  becomes  easy;  for  no  legal  prin- 
ciples can  readily  be  discovered  upon  which  a  party  can  recoTer  of 
another  for  repairs  made  upon  his  own  property. 

And  thaty  in  legal  contemplation,  each  party  is  the  owner  of  a 
distinct  dwelling  cannot,  in  our  opinion,  be  successfully  reftited. 

The  court  enned  in  finding  for  plaintiff  the  yalue  of  the  repairs 
flUMkb  and  its  jodgment  is  verersed. 


SiouT  T.  FoLOBB,  appellant 

OefendAnt  for  m  Tslnable  oonaldeiatloii  agreed  to  usuine  and  to  WKwe  the 
pUdntiir  hannleBB  from  certain  outatanding  debts  against  hinu  One  oi 
plaintiiTa  creditors  afterward  commenced  an  action  against  him  on  a  debt 
inclnded  In  the  agreement.  Hdd,  that  plaintiff  could  maintain  an  action 
against  defendant  on  the  agreement  without  alleging  payment  or  dischaiga 
b7  him  of  the  debt ;  and  (9),  that  plaintiff  ooold  recover  the  fall  amount  of 
the  debt. 

Thr  plaintiff  alleged  that  on  the  1st  day  of  November,  1870,  he 
and  the  defendant  entered  into  a  contract  as  follows,  to  wit:  '^I, 
E.  S.  Stout,  do  hereby  sell  to  John  M.  Folger,  all  my  right,  etc.,  in 
the  hotel  known  as  the  Des  Moines  House,  for  the  consideration  of 
11,000.  In  further  consideration  for  said  sale,  he,  the  said  John  M. 
Folger,  hereby  agrees  to  assume  in  my  place  and  stead  and  to  save 
me  harmless  from  all  indebtedness  contracted  by  me,  and  outstanding 
against  said  Des  Moines  House."  Plaintiff  further  alleged  that 
there  was  outstanding  at  said  date,  an  indebtedness  of  said  Des 
Moines  House,  to  Patrick  Oill  &  Co.,  of  $484.60,  which  defendant, 
in  virtue  of  said  agreement,  promised  to  pay.  That  Patrick  Gill  8t 
Co.  had  commenced  an  action  against  plaintiff  to  reooyer  said 
amount,  and  had  procured  an  attachment  to  issue  therein  and  to  be 
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upon  property  of  plaintiff  sofficient  to  aatisfj  the  same,  and 
that  defendant  had  not  paid  said  claim  nor  sayed  plaintiff  harmlea 
from  the  payment  thereof. 

Plaintiff  asked  judgment  for  1484.60. 

To  this  petition  the  defendant  filed  the  following  demurrer : 

L  "  The  petition  fiuls  to  allege  payment  or  disohaige  by  plaintifl 
«f  the  daim  of  Patrick  Oill  &  Co.,  sued  on.'' 

2.  **  The  petition  shows  a  present  subsisting  indebtedness  from 
^tefimdant  to  Patrick  Gill  &  Go,  for  the  claim  sued  on.* 

The  demurrer  was  oyerruled.    Defendant  appeals. 

BaiMTofl^  Oaieh  dt  Hammond,  for  plaintiff. 
MeHmiry  A  Bowen  and  Louis  BtMhay,  for  defendant 

Djly,  J.  L  It  is  claimed  by  defendant  that  his  contract  is  merely 
to  saye  plaintiff  from  harm  by  reason  of  his  indebtedness,  and  that, 
until  plaintiff  has  paid  the  debt,  he  is  not  damnified  and  cannot 
reooyer.  We  haye  examined  the  numerous  authorities  cited  in 
defendant's  brie^  and  while  they  are  not  altogether  free  from  con- 
cision, yet  we  think  underlying  them  will  be  found  the  following 
doctrines:  That  if  a  condition  or  promise  be  only  to  indemnify  and 
aaye  harmless  a  party  from  some  consequence,  no  action  can  be 
maintained  untD  actual  damage  has  been  sustained  by  the  plaintiff 
But  if  the  ooyenant  or  promise  be  to  perform  some  act  for  the 
plaintiff's  benefit,  as  well  as  to  indemnify  and  saye  him  harmless 
from  the  consequences  of  non-performance,  the  neglect  to  perform 
the  act  is  a  breach  of  contract,  and  will  giye  an  immediate  right  of 
action.    See  Lathrop  y.  Aiwood,  21  Oonn.  117. 

The  authorities  agree  that  upon  an  undertaking  to  pay  a  debt 
•due  a  third  person,  the  plaintiff  may  maintain  an  action  without 
ahowing  that  he  has  paid  the  debt.  Laihrop  y.  Attoood,  supra;  In 
r$  Negus,  7  Wend.  499 ;  Port  y.  Jackson,  17  Johns.  239 ;  Thomas  y. 
AJUn,  1  Hill,  145 ;  Churchill  y.  Bunt,  3  Denio,  321 ;  Wilson  y.  Siih 
IM0, 9  Ohio  St.  467 ;  Bedfield  y.  Haight,  27  Conn.  31.  The  petition 
alleges  that  at  the  time  the  agreement  sued  on  was  made,  there  was 
an  outstanding  indebtedness  of  the  Des  Moines  House  to  Patrick 
Oill  &  Co.,  and  that  since  the  making  of  said  agreement  the  plain- 
tiff has  been  sued  the^on,  and  his  property  has  been  attached 
The  defendant's  agreement  contains    two  distinct  stipulations 
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Firsty  he  agrees  to  assume,  in  plaintiff's  place  and  stead,  all  indebt 
edness  contracted  by  plaintiff,  and  outstanding  against  the  Det 
Moines  House  ;  second,  he  agrees  to  save  the  plaintiff  harmless  from 
all  such  indebtedness. 

It  is  a  canon  of  interpretation  that  a  contract  is  to  be  so  con- 
strudd^  if  possible,  as  to  give  effect  to  all  its  terms.  The  construc- 
tion of  defendant  ignores  a  part  of  the  agreement,  and  gives  effect 
only  to  the  undertaking  to  save  harmless. 

At  the  time  the  agreement  was  made  an  indebtedness  contracted 
by  the  plaintiff  was  outstanding  against  the  Des  Moines  House. 
ThiB  debt  the  plaintiff  was  under  legal  obligation  to  pay.  Thi» 
obligation  defendant  agreed  to  assume.  He  undertook  to  substitute 
himself  in  the  ''  place  and  stead  of  plaintiff."  Hence  the  obligation 
to  pay  resting  upon  plaintiff,  defendant  agreed  to  assume.  We  do 
not  see  wherein  his  contract  differs  from  an  absolute  undertaking 
to  pay  this  debt.  Hence  his  contract  falls  within  the  principle  of 
the  cases  above  cited,  and  the  plaintiff  may  maintain  an  action  upon 
showing  a  failure  to  pay  as  agreed.  It  follows  that  the  demurrer 
was  properly  overruled. 

IL  The  question  as  to  the  amount  of  plaintiff 's  recovery  has  been 
incidentally  argued,  and  as  it  may  arise  in  the  further  progress  of 
the  case,  we  deem  it  proper  to  dispose  of  it  here.  Two  oases  cited 
by  appellant  {Israel  v.  ReynoldSy  11  IIL  218,  and  Dye  v.  Mann,  IC 
Mich.  291),  hold  that  the  plaintiff  can  recover  nominal  damage* 
only.  These  cases  make  the  statement  simply  without  any  reason- 
ing or  citation  of  authorities.  We  believe  the  position  to  be  opposed 
to  the  weight  of  authority  and  reason. 

In  Lathrop  v.  Attooody  supra^  this  precise  question  was  presented, 
and  Church,  G.  J.,  announcing  the  opinion  of  tiie  court,  said : 
''Notwithstanding  all  the  defendants  insist  that,  although  they 
have  violated  their  engagement,  and  have  thus  given  to  the  plaintiff 
a  right  of  action  against  them,  they  are  liable  only  for  nominal 
damages,  because  the  plaintiff  has  neither  paid  any  of  these  debts 
before  suit,  nor  been  subjected  to  actual  loss  or  damage  by  reason 
of  the  defendants'  neglect,  and  defendants,  or  Lathrop,one  of  them^ 
remains  still  liable,  and  may  be  subjected  at  the  suit  of  the  cred- 
itors to  the  payment  of  the  claims,  and  thus  subjected  twice.  AD 
this  may  be ;  but  by  whose  fault  ?  Not  the  plaintiff's.  The  very 
reason  why  the  plaintiff  required  and  the  defendants  agreed  to  pay 
these  debts  was  to  exonerate  and   relieve  the  plaintiff  from  any 
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preparation  or  pains-takiug  for  the  payment  of  them.  The  defend- 
ants  received  and  have  put  into  their  pockets  the  means  of  pay* 
ing,  and,  holding  on  to  these,  they  now  say,  we  will  neither  pay 
to  the  plaintifif  nor  to  the  creditors.  A  judgment  for  nominal  dam- 
ages would  give  the  sanction  of  the  law  to  this  unjustifiable  claim. 
The  cases  we  have  referred  to  as  sustaining  this  action,  all,  impli* 
<edly  at  least,  oppose  this  claim  of  the  defendants,  and  several  of 
them  very  explicitly."  Citing  Ex  parte  Negus,  7  Wend.  499;  Oo- 
foat  V.  MoarBy  4  Vt  204;  Atkinson's  Ez^rs  v.  Coolsivorth,  8  Mod. 
33.  The  case  of  Ar/  v.  Jackson^  supruy  is  to  the  same  effect.  See, 
also.  Ham  v.  HiUy  29  Mo.  280.  Following  these  authorities,  our 
opinion  ia  that  the  plaintiff  may  recover  the  amount  agreed  to  be 
paid.    [The  oonrt  then  decided  a  question  of  practice.] 

Judgmmd  affimmL 


Smothbbs  y.  HAnrKSy  appellant 

(MIowiflM.) 
PJ^tieiani,  Uabiiitif  of,    NegHgenee. 

TIm  law  feqniree  of  phjBiciaoB  afid  Burgeons,  in  th«  tnatment  of  t]i«li 
pali«iita,  the  use  of  oidinarj  skill  and  diligence  only,  the  avenge  of  that 
po— OMod  by  the  profession  as  a  body,  and  not  of  the  thoroughly  educated 
only ;  having  regard  to  the  improvements  and  advanced  state  of  the  prote* 
sloii  St  the  time  of  tlie  treatment.    (See  note,  p.  146.) 

Acnov  to  recover  damages  of  the  defendant,  a  practicing  phyai- 
<aan,  for  alleged  negligent,  ignorant  and  unskillful  treatment^  by 
him,  of  the  plaintiff's  arm,  the  bones  of  which  had  been  fractnred 
near  the  wrist.  The  cause  was  tried  to  a  jury,  and  the  evidence 
introduced  tended  to  show  that  plaintiff's  arm  had  been  broken; 
that  defendant,  who  held  himself  out  as  a  surgeon,  undertook  the 
care ;  that,  by  reason  of  defendant's  negligence  or  ignorance,  a  per* 
feet  cnre  was  not  effected ;  that  the  arm,  hand  and  fingers  wer« 
crooked  and  stiff -~  perhaps  permanently  so,  perhaps  not.  The 
jury  found  a  verdict  for  plaintiff  for  12,000,  which,  on  a  motion  for 
a  new  trials  was  reduced  to  11,200,  and  judgment  was  rendered 
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thereon,  from  which  defendant  appeals.     The  ftiriher  &cti  are- 
stated  in  the  opinion. 

Sewers  d  Outte,  for  appellant 

Listen  MeMxUeny  for  appellee. 

OoLlB,  J.  [After  deciding  a  question  of  practice.]  It  is  next 
assigned  that  the  coart  erred  in  giving  the  seventh  instmction, 
which  is  as  follows:  ''If  the  defendant  undertook,  in  the  capacity 
of  a  surgeon,  to  treat  the  fractured  arm  of  the  plaintiff,  he  thereby 
contracted  to  possess  and  employ,  in  the  treatment  of  the  case,^ 
such  reasonable  skill  and  diligence  as  are  ordinarily  exercised  in  the 
profession  by  thoroughly-educated  surgeons,  having  regard  to  the 
improvements  and  advanced  state  of  the  profession  at  the  time; 
and  if  he  has  fiftiled  in  so  doing,  without  any  fault  or  neglect  of  the 
plaintiff,  he  is  liable  in  damages  therefor.'' 

In  our  opinion  this  instruction  does  not  give  the  true  legal 
standard  as  to  the  skiU  and  diligence  required*  The  error  consists 
in  requiring  the  measure  of  skill  and  diligence  ordinarily  exercised 
by  thonmghly  educated  surgeons ;  whereas,  the  true  measure  is  that 
ordinarily  exercised  in  the  profession  by  the  members  thereof  as  a 
body.  That  is,  the  average  of  the  reasonable  skill  and  diligence 
ordinarily  exercised  by  the  profession  as  a  whole.  Not  that  exer- 
cised by  the  thoroughly  educated;  nor  yet  that  exercised  by  the 
moderately  educated,  nor  merely  of  the  well  educated^  but  the 
average  of  ihe  thorough,  the  well  and  the  moderate — all,  in  educa- 
tion, skill,  diligence,  etc.  We  do  not  stop  to  discuss  critically  the 
meaning  of  the  term,  **  thoroughly  educated ; ''  nor  is  it  necessary 
to  prove  that  it  means  ''  fully,  completely  and  perfectly  educated,** 
or  that  it  necessarily  implies  an  entire  and  perfect  knowledge.  It 
is  enough  that  it  must  mean  that  the  standard  of  the  skill  and 
diligence  was  not  the  average  of  the  whole  body  of  the  profession, 
or  in  other  words,  ordinary  skilly  but  was  that  exercised  by  some 
defined  or  undefined  portion  of  the  profession,  or  in  other  words 
more  than  mere  ordinary  skill.  Of  course  in  determining  this 
ordinary  skill,  ''regard  should  be  had  to  the  improvements,  and 
advanced  state  of  the  profession  at  the  time  **  the  case  was  treated, 
lor  such  regard  is  necessary  in  order  to  correctly  ascertain  the  true 
standard  of  ordinary  skill.    It  is  also  doubtless  true  that  the  stand- 
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Md  of  ovdiiuurj  akill  may  yary  even  in  the  same  State,  according  to 
the  greater  or  leeaer  opportunities  afforded  by  the  locality,  for 
obserration  and  practice,  fh>m  which  alone  the  highest  degree  of 
skill  can  be  acquired.  As  to  this  last  thought,  see  Shearm.  &  Bedf' 
on  Neg.,  §  436,  p.  491.  And  as  to  skill  and  diligence  generally  a» 
above  stated,  see  id,  §§  431-448,  and  the  oases  dted  in  the  notes. 
Sees,  also,  Howard  y.  Oraveff  28  Me.  97 ;  Simonds  t.  Henry y  39  id. 
155 ;  Patten  y.  Wiggin,  51  id.  596 ;  Landtm  y.  Humphrey ^  9  Conn. 
209 ;  Reynolde  y.  Graves,  9  Wis.  416 ;  Gallagher  y.  Thompson, 
Wright's  Bep.  (Ohio)  446;  Bowman  y.  Woods,  1  O.  Greene,  441. 

We  are  not  disposed  in  any  degree,  not  even  in  the  yery  least,  to 
let  down  or  lower  the  tme  standard  of  professional  skill  or  diligence, 
either  in  medidne,  law  or  other  applied  science.  But  we  recognise 
the  &ct  that  this  standard  must  be  a  practical  and  attainable  one,. 
and  not  one  of  mere  theory  or  fancied  perfection,  the  enforcement 
of  which  would  cause  much  litigation,  and  necessarily  driye  from 
die  profession  a  large  portion  of  those  from  whose  practice  the 
laigeet  measure  of  practical  good  is  attained. 

The  case  of  MeCandless  v.  McWha,  22  Penn.  St  261,  is  so  often 
cited,  and  parts  of  the  opinion  by  Woodwabd,  J.,  so  often  quoted 
in  text-books  and  cases,  that  we  deem  it  proper  to  giye  it  here  a 
somewhat  extended  analysis.  The  case  arose  in  Pittsburg,  Penn«, 
and  was  decided  by  the  supreme  court,  1853.  The  plaintiff  had,  in 
some  way,  suffered  **an  oblique  comminuted  fracture  of  the  tibia  and 
fibula  of  the  1^  which  fracture  was  nearly  half  way  from  the 
ankle  to  .the  knee."  The  defendant,  a  regular  practicing  physician 
and  surgeon,  was  called  to  treat  it.  The  plaintiff  claimed  that  by 
the  want  of  skill  and  attention  by  defendant,  the  leg  had  become 
shorter  than  the  otiier.  The  defendant  denied  the  want  of  skill, 
and  alleged  that  the  shortening  came  from  the  improper  loosening 
by  plaintiff  of  the  bandages  and  extensions,  and  the  preyious 
intemperate  habits  of  plaintiff.  There  was  a  jury  trial  in  the 
court  below,  and  the  court  instructed  the  jury  ^^  that  the  defendant 
was  bound  to  bring  to  his  aid  the  skill  necessary  for  a  surgeon  to 
set  the  leg  so  as  to  make  it  straight,  and  of  equal  length  with  the 
other  when  healed,  and  if  he  did  not,  he  was  accoantable  in 
damages,  just  as  a  stone  mason  or  bricklayer  would  be  in  building 
a  wall  of  poor  materials,  and  the  wall  fell  down ;  or  if  they  build 
a  chimney,  and  it  would  smoke  by  reason  of  a  want  of  skill  in  its 
Aonstmotion,  they  could  not  only  recoyer  pay  for  buildinsr,  but 
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would  be  aoooantable  for  damages;  and,  if  suits  were  more 
frequently  brought,  we  would  perhaps  hare  fewer  practitioners  of 
medicine  and  surgery  not  possessing  the  requisite  professional  skill 
and  knowledge  than  we  now  haye.  But  it  is  due  to  the  defendant 
to  state  that,  with  the  exception  of  the  matter  oomplained  of  in 
this  suity  there  is  nothing  in  the  eyidenoe  given  to  show  that  he  it 
not  respectable  in  his  profession.'' 

The  opinion  of  a  majority  of  the  court  was  delivered  by  Wood* 
WABDy  J.,  and,  in  remarking  upon  the  first  instruction  above,  ha 
says:  ''It  is  impossible  to  sustain  this  proposition.  It  is  not  troe 
in  the  abstract,  and  if  it  were,  it  was  inapplicable  to  the  Girou;m* 
stances  under  investigation.  The  implied  contract  of  a  physician 
or  snrgeon  is  not  to  cure,  to  restore  a  fractured  limb  to  its  natural 
perfectness,  bnt  to  treat  the  case  with  diligence  and  skilL  The 
fracture  may  be  so  complicated  that  no  skill  vouchsafed  to  man 
can  restore  original  straightness  and  length ;  or  the  patient  may, 
by  willful  disregard  of  the  surgeon's  directions,  impair  the  effect  of 
the  best  conceived  measures.  He  deals  not  with  insensate  matter 
like  the  stone-mason  or  bricklayer,  who  choose  their  materials  and 
adjust  them  according  to  mathematictd  lines,  bnt  he  has  a  suffering 
human  being  to  treat,  a  nervous  system  to  tranquilize,  and  a  vriU 
to  regulate  and  control.  The  evidence  before  us  makes  this  strong 
distinction  between  surgery  and  masonry,  and  shows  how  the 
judge's  inapt  illustration  was  calculated  to  lead  away  the  jury  from 
the  true  point  of  the  cause. 

**  The  question  was  not  whether  the  doctor  had  brought  to  the 
case  skill  enough  to  make  the  leg  as  straight  and  long  as  the  other, 
but  whether  he  had  employed  such  reasonable  skill  and  diligence  as 
are  ordinarily  exercised  in  his  profession*  For  less  than  this  he  is 
responsible  in  damages ;  but  if  he  be  held  to  the  measure  laid  down 
by  the  court  below,  the  implied  contract  amounts  on  his  part  to  a 
warranty  of  cure,  for  which  there  is  no  authority  in  law.  *  *  * 
The  only  remaining  error  assigned  (upon  the  other  instruction)  is 
scarcely  worthy  of  notice-  The  action  depended  so  entirely  on  its 
own  circumstances,  that  the  observation  of  the  court  as  to  the 
policy  of  such  suits  was  irrelevant,  and  we  may  fairly  presume 
harmless.  But,  for  misdirection  on  the  other  point,  the  judgment 
is  reversed,  and  a  venire  de  novo  awarded." 

The  precise  point  decided  by  the  case  is,  that  physicians  are  not 
accountable  in  damages  for  a  failure  to  make  a  perfect  cure,  just  as 
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•  stancsmaioii  or  briddajer  ia  liable  for  a  failure  to  make  a  perfect 
job.  What  ie  above  quoted  fh>m  the  opinion  is  substantially  all 
that  Intimately  pertains  to  it.  But  the  learned  judge  says  very 
much  more^  and  some  of  it  is  not  entirely  consistent  with  tiiat  we 
faaTe  quoted,  while  some  of  it  i&  To  illustrate  we  quote  further : 
^  We  have  stated  the  rule  to  be  reasonable  skill  and  diligence ;  by 
which  we  mean  such  as  thoroughly  educated  surgeons  ordinarily 
employ.  If  more  than  this  is  expected,  it  must  be  expressly  stipu- 
lated lor ;  but  this  much  every  patient  has  a  right  to  demand  in 
virtue  of  the  implied  contract  which  results  from  intrusting  his 
case  to  a  person  holding  himself  out  to  the  world  as  qualified  to 
practice  this  important  profession."  But  afterward,  he  uses  this 
language :  **  The  law  has  no  allowance  for  quackery.  It  demands 
qualification  in  the  profession  practiced — not  extraordinary  skill, 
such  as  belongs  only  to  a  few  men  of  rare  genius  and  endowments, 
but  that  degree  which  erdinarUy  charactertMee  the  profession.  And 
in  judging  of  this  degree  of  ddll,  in  a  given  case,  regard  is  to  be 
had  to  the  advanced  state  of  the  profession  at  the  time."  In  our 
opinion,  in  this  last  quoted  paragraph,  the  learned  judge  re*an- 
nounoed  the  correct  rule  of  law,  the  same  as  he  had  in  the  body  of 
the  opinion  as  set  out  above.  But  in  the  preceding  quotation,  he 
annonnced  a  very  different  rule,  to  wit:  ''Such  reasonable  skill 
aod  diligence  as  iharoughly  educated  surgeons  ordinarily  employ." 

The  whole  case  of  McOandless  v.  Mc  Wha  is  a  remarkable  one. 
None  of  the  evidence  taken  upon  the  trial  in  the  court  below  was 
before  the  supreme  court,  except  the  deposition  of  one  of  the  wit- 
nesses on  the  part  of  the  defense^  and  yet,  Lewis,  J^  without  dis- 
senting ftom  the  opinion  of  Woodwabd,  J.,  filed  an  extended 
opinion  in  which  he  discusses  the  merits  of  the  case  upon  the  evi- 
dence in  the  light  of  a  large  number  of  medical  treatises,  fh>m 
which  he  quotes  and  upon  which  he  comments.  But  he  sums  up 
his  discussion  with  the  statement  that  the  main  question  is, ''  Did 
the  surgeon  exercise  ordinary  skill  and  care  in  his  treatment  of  (he 
palicnt  t  If  he  did,  he  is  not  liable.  If  he  did  not,  he  is."  While 
Bi«ACK,  Oh.  J.,  delivered  the  following  opinion:  ''We  all  concur  in 
the  law  of  this  case.  The  judge  in  his  charge  fell  into  an  error  in 
stating  the  amount  of  skill  required  in  the  treatment  of  the  case. 
We  reverse  for  that  reason.  But  when  we  decide  the  legal  point  we 
are  done  with  it  We  are  not  authoriiy  on  questions  of  surgery. 
Our  hands  are  abundantly  fall  with  questions  that  belong  to  our 
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prof  essioity  without  yolunteeiing  opinions  on  aoiencee  which  relate 
to  others.  I  think  it  neoessaiy  to  say  this  in  order  to  prevent  the 
court  belowy  on  a  secjond  trial,  from  supposing  that  we  intend  to 
give  them  any  instructions  on  matters  in  which  we  have  no  juris- 
diction.'' 

The  fact  that  we  now  have  before  us  two  cases  in  which  the  courts 
below  have  been  led  into  error  by  qaotations  horn  Judge  Wood- 
wabd's  opinion,  found,  in  the  notes  in  different  text-books,  has  led 
us  to  give  the  case  this  extended  notice.  The  point  decided  and  the 
law  actually  ruled  in  the  case  were  right  beyond  question.  But 
very  much  of  the  opinions  of  Woodward  and  Lewis,  JJ.,  are  out- 
side of  the  case,  and  their  observations  are  well  calculated  to  mis- 
lead. It  may  not  be  out  of  place  to  remark,  that  a  majority  of  this 
court  concur  with  Chief  Justice  Black  in  his  observation  that  **  our 
hands  are  abundantly  full  with  questions  that  belong  to  our  own 
profession  without  volunteering  opinions  on  sciences  which  relate 
to  others.''  For  the  error  in  the  instruction  as  before  noticed  the 
judgment  is 

Bbck,  J.,  dissented. 

Kora.— In  IfOndon  t.  Amplbvvv,  •  06iiii.iOI|lt  Is  «ld  tlua  **  a  phyiriolaa  ukd  ntifMn 
tai  tb6  perfonnanoe  of  bis  profaMAoiud  dutlM  Is  llsbls  for  lojorlss  rasaltliig  from  Um 
want  of  ordliuury  dlllgsnosii  osra  and  skill,'*  and  to  the  sams  sffsot  Is  Oalbtfhar  t.  Iftonq^ 
•on,  Wriirht,  laS,  snd  Howardw,  Qrowt^  SB  Ms.  97.  InTTood  ▼.  Glcqiii,  4  Based,  46^  the  court 
•aid  that  a  phjrslolan  **  ImpttedlF  oontrsots  with  those  who  employ  him  that  he  has 
•Qoh  skill,  science  snd  Informstlon  ss  will  enable  him  properif  and  judldotislFto  per- 
fonn  the  duties  of  his  oaUlng ; "  but  the  court  continued,  ^  the  law  does  not,  however, 
require  the  MpAsit  deorw  of  skill  and  science,  tmt  onlf  such  reasonable  degree  ss  win 
enable  the  person  safelf  and  dlscreetlj  to  dlsoharse  the  duties  sssumed.*'  And  this 
doctrine  Is  substantlallF  afflrmed  In  lAmo  ▼•  Jrorrtam,  U  Ind.  0B6;  and  In  Aeynoldf  t. 
Qravn,  8  Wis.  41B.  In  JMehsv  ▼•  WmA^ » IlL  8M,  the  court  expressed  the  rule  ss  follows : 
**The  principle  Is  plain  snd  of  uniform  application,  that  when  a  perMU  sssumes  the 
profession  of  physician  and  suiseon,  he  must,  in  Its  exerolse,  be  held  to  employ  a 
ressonsble  amount  of  care  and  skill.  For  any  thing  short  of  thst  degree  of  skUl  la 
his  practice,  the  law  will  hold  him  responsible  for  any  Injury  which  may  result  from 
tts  sbsence."  To  the  same  elect  are flbnofids t. Hmwu,  SS  Me.  IBS;  Fattoa  t.  Wl00la. 
llld.GSft.-BiP. 
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Almokd  t.  Nugbnt,  appellant 

(8A  Iowa,  800.) 
idan$ — UabUUjfcf. 


TIm  dvll  responnbUitj  of  phjaidaoB  and  surgeons  in  the  treatment  of  theli 
patients  is  not  goyemed  by  the  same  rules  of  law  that  applj  to  mechanics 
and  artisans  in  the  execution  of  their  work.  Smothers  y.  Hankt,  anU, 
p.  141,  followed. 

This  action  was  brought  against  W.  R.  Nugent  and  M.  D.  Sher* 
ricky  who  were  partners  in  the  practice  of  medicine  and  surgery. 
The  plaintiff  claimed  to  recover  for  alleged  want  of  skill,  care  and 
diligence  on  the  part  of  defendants,  who  were  called  bj  him  to 
treat  a  compound  oblique  fracture  of  both  bones  of  his  right  leg, 
between  the  ankle  and  knee.  The  defendant  Sherrick  died,  and 
the  action  was  tried  to  a  jury  as  against  Nugent  alone.  There 
was  a  yerdict  and  judgment  for  plaintiff  for  t2,000.  The 
defendant  appeals. 

Siuart  Brothers  and  O.  E.  MiUard^  for  appellant 

Phillips  (6  PhiUipSj  for  appellee. 

CoLB,  J.  The  court  gave  to  the  jury  the  following  instructionsi 
asked  by  the  plaintiff,  to  wit :  '^  1.  That  the  general  principles  of 
law  defining  the  civil  responsibilities  of  physicians  and.  surgeons 
are  the  same  as  those  that  apply  to  and  govern  the  conduct  of  law- 
yers, engineers,  mechanics,  ship-builders,  brokers  and  other  classes 
of  men  whose  employment  requires  them  to  transact  business 
requiring  special  skill  and  knowledge. 

^2.  The  implied  contract  of  the  physician  and  surgeon  is,  that 
he  possesses  and  will  employ,  in  the  treatment  of  the  case,  such 
reasonable  skill  and  diligence  as  are  ordinarily  exercised  in  his  pro- 
fession by  thoroughly  educated  physicians  and  surgeons ;  and  in 
iudging  of  the  degree  of  skill  required,  regard  is  to  be  bad  to  the 
advanced  state  of  the  profession  at  the  time  of  treatment 

"  3.  The  standard  of  ordinary  skill  in  the  profession  is  on  the 
adTance,  and  he  who  would  not  be  found  wanting  moFt  apply  hinif 
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■df  with  diligenoe  to  the  moit  aooredited  fonroes  of  knowledge. 
He  i8  bonnd  to  be  ap  to  the  improTemento  of  the  day,  for  the 
patient  is  entitled  to  the  benefit  of  these  increased  lights.  The  law 
has  no  allowanoe  for  qnaokery.  It  demands  qnalifloations  in  the  pro- 
fession. He  is  bonnd  to  ezeieise  his  art  or  profession  rightly  and 
tmly  as  he  ought;  for  less  than  this  he  will  be  liable  in  damages  to 
the  injared  party."  Eaoh  of  these  instmctions  was  dnly  excepted 
to»  and  the  giving  of  them  is  now  assigned  as  error. 

In  the  ease  otSmoikert  t.  Hank9f  a$Ue,  p.  141»  we  had  occasion  to 
determine  the  correct  legal  standard  of  Uie  skill,  care  and  diligent 
leqnired  of  physidans,  surgeons,  eta  That  standard  is  the  reason* 
able  skill,  care  and  diligence  ordinarily  exercised  by  the  members.of 
the  profession  at  the  time  of  the  treatment  in  qnestion,  having 
regard  to  the  advanced  state  of  the  profession  at  the  time.  The 
idea  is,  that  degree  of  skill  and  diligence  which  ordinarily  chaiao^ 
leriaes  the  profession  as  a  whole,  or  generally ;  and  not  Hiat  of  any 
class  or  portion  of  the  profession.  In  that  case  also  wa 
the  case  of  McOandUas  t.  MeWha,  28  Fton.  St  S61,  npon 
Jndge  Woodwabd's  opinion,  from  which  mnch  of  the  lanf^nage  ot 
each  of  the  foregoing  instmctions  was  taken.  We  fonnd  that  it 
was  directly  decided  in  that  case  that  the  general  principles  of  law 
defining  the  civil  responsibilities  of  physicians  were  not  the  same 
as  apply  to  engineers,  mechanics  and  ship-bnilders.  And  we  also 
found  that  it  was  not  there  decided  that  the  skill  and  diligence 
required  of  physicians  and  suigeons  was  that  ordinarily  exercised 
by  thoroughly  educated  members  of  that  profession ;  and  it  may  be 
ftirther  remarked  that  the  closing  sentence  of  the  third  instructioii 
was  also  taken  from  the  same  opinion,  and  repeats  the  error  of  that 
learned  judge  who  applies  the  pithy  saying  of  Fitaherbert,  that 
'^  it  is  the  duty  of  every  artificer  to  exercise  his  art  rightly  and  tmly 
as  he  ought,''  to  professional  men  as  well  as  artificers,  the  very  error 
into  which  the  nisi  prius  court  had  fallen,  and  for  which  its  judg- 
ment was,  by  the  same  opinion,  reversed.  There  was  error,  tiiere* 
fore,  in  each  of  the  instmctions  above  set  out 

On  the  trial  the  court  admitted  evidence  of  the  declarations  of 
the  purtner  Sherrick,  who  was  then  deceased.  It  is  unnecessary  to 
review  the  several  questions  and  answers  seriatim.  Only  those 
declarations  were  competent  which  were  made  by  the  partner  while 
engaged  in,  or  which  were  connected  with,  the  business  of  ihe  part- 
nership.   Upon  the  subject  of  exemplaiy  damages,  we  need  only 
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that  we  iee  nottiiiig  in  the  oaie^  aenow  presented,  jnetifying 
eMh  dmiegei^  or  ehowing  tlmt  the  jurj  allowed  sneh. 

JudgnmU 


HurDiBfloir,  appeUant,  t.  Gbbbv. 

A  tMlalor,  slier  devlalag  sll  hi*  real  estate  to  his  widow  lor  life,  devised  • 
spedfle  paieel  thereof  toBa]idihe'«ha]anoe'' thereof  to  a  JEMd^thaftthe 
dsivise  to  C  was  spedilo  and  not  lesldaaiy,  and  that  C  was  entitled  to  eon- 
Iribiition  from  the  oUier  devisee  for  a  portion  of  the  land  devised  to  him 
taken  to  paj  debts  of  tlie  testator  and  tlie  dower  of  the  widow,  who  elected 
not  to  take  nnder  the  wUL 

This  action  is  brought  by  one  legatee,  to  compel  contribution  bj 
another,  for  the  real  estate  derised  to  the  former,  whioh  had  been 
taken  for  dower  and  debts.  The  will,  under  which  both  parties 
claim,  was  made  on  the  27th  day  of  April,  1869,  the  testator  then 
being  on  a  bed  of  sickness  and  expecting  death,  which  occurred  four 
days  thereafter,  and  is  as  follows: 

I,  James  B.  Satter  of  the  township  of  Whitewater,  in  the  county 
of  Dubuque  and  State  of  Iowa»  do  make  and  publish  this,  my  last 
will  and  testament,  in  manner  and  form  following,  that  is  to  say: 

first.  It  is  my  will  that  my  funeral  shall  be  conducted  without 
pomp,  unnecessary  parade  or  ostentation,  and  that  the  expenses 
thereof,  together  with  all  my  just  debts,  be  fully  paid. 

Second.  I  give,  devise  and  bequeath  tb  my  beloved  wife,  Margaret 
Kitter,  in  lieu  of  her  dower,  if  she  should  so  elect,  the  plantation 
on  which  we  now  reside,  situate  in  the  township  aforesaid,  and  also 
the  township  of  Prairie  Greek,  in  the  said  county,  during  her 
natural  life;  and  all  the  live  stock,  horses,  cattle,  sheep,  swine,  etc^ 
by  me  now  owned  and  kept  thereon,  also  all  the  household  furniture 
end  farming  utensils  by  me  owned  and  kept  thereon,  foreyer.  She 
shall,  however,  dispose  of  sufScient  thereof  to  pay  my  just  debts. 

Third  I  give  and  devise  to  Euretta  Oreen  the  north-east  quarter 
of  the  north-east  quarter  of  section  thirty-six,  range  one  west,  town- 
ship eighty-seven. 
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Iburth.  I  giTe  and  deyiae  to  my  nieoe,  Emily  Susannah  Boohar, 
the  balance  of  my  real  estate  on  the  following  conditions :  That  she 
pay  Vr.  B.  OVeil,  John  (TK&l,  Maiy  O'Neil  and  Elizabeth  O'NeU, 
each  tlOO. 

Fl/tJL  At  the  death  of  my  said  nieoe^  Emily  Snsannah  Boohar, 
I  giro  and  defise  the  said  real  estate  to  her  son,  James  Boohar, 
foieyer. 

The  whole  land  doTised  was  two  hundred  acres.  The  widow 
elected  to  reject  the  proyisions  of  the  will  and  to  take  "her  dower 
under  the  statute.  Eighiy  acres  out  of  the  one  hundred  and  sixty, 
dcTised  in  the  fourth  item  to  Emily  S.  Boohar,  were  assigned  the 
widow  for  her  dower;  and  forty  acres  of  the  remaining  eighty, 
devised  to  Emily,  were  sold  to  pay  debts.  Emily  S.  Boohar  died 
before  this  action  was  brought  The  plaintiff  stated  these  facts  in 
his  i)etition ;  and  the  defendant  demurred  because  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  stated 
fiau^ts  which  avoid  the  cause  of  action.  This  demurrer  was  sustained. 
The  plaintiff  appeals. 

Shiras,  Van  Duzee  S  HMderson,  for  appellant 

D.  K  Lyant  for  appellee. 

GoLB,  J.  This  case  turns  upon  the  single  question  whether  the 
devise  to  Euretta  Oreen,  and  over,  to  James  Boohar,  is  a  residuary 
devise.  If  it  is,  then  the  plaintiff  is  not  entitled  to  contribution, 
and  the  demurrer  was  properly  sustained ;  but  if  it  is  not  a  resid- 
uary devise  then  the  plaintiff  has  stated  a  case  in  his  petition,  and 
the  court  erred  in  sustaining  the  demurrer. 

That  a  court  should,  for  the  purposes  of  construction,  place  itself 
as  far  as  practicable,  amid  the  surroundings  of  the  testator,  and 
should  so  construe  the  will  as  to  effectuate  his  intent  is  not  ques- 
tioned. There  is  no  controversy  between  counsel  as  to  the  question 
upon  which  the  case  turns,  nor  as  to  the  rules  of  interpretation ; 
hence  we  need  not  further  state  or  discuss  them. 

The  second  item  of  the  will  embraces,  under  the  phrase  of  ^  the 
plantation  on  which  we  now  reside,  situated  in  the  township  afore- 
said, and  also  the  township  of  Prairie  Greek,''  all  the  real  property 
owned  by  the  testator  at  the  time,  and  contained  two  hundred 
aores,  in  Mven  governmental  subdivisions,  and  which  could  not  be 
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qieoified  by  gOTemment  sunreys,  in  less  than  six  separate  or  distinct- 
descriptions.  The  specific  devise  to  Euretta  Green,  being  item  third, 
IS  torty  acres,  contained  in  one  of  these  descriptions.  The  next 
item  in  the  will,  and  the  one  upon  which  the  controversy  arises, 
deyisea  ^'  the  balance  of  my  real  estate "  to  the  plaintiff.  If  the 
testator,  in  this  item,  had  specified,  in  his  will,  the  six  remaining 
goyemmental  subdivisions  by  their  separate  descriptions,  instead  of 
using  the  words  '^the  balance  of  my  real  estate,"  it  would  have 
been  conceded  at  once  a  specific  devise.  Is  it  any  less  a  specific 
devise  because  the  testator  has  used  a  single  general  description, 
instead  of  the  six  separate  descriptions?  We  think  not  The 
general  description  was  more  easy  and  quite  as  natural  and  consist- 
ent with  the  intent  to  specifically  devise  it,  as  if  the  more  extended 
uud  particular  description  had  been  employed. 

In  a  recent  and  excellent  work  on  wills,  it  is  said  that  ^Mt  seems 
to  be  universally  conceded  that  a  devise  of  real  estate  is  always  to  be 
rq^arded  as  specific,  whether  the  estate  is  specifically  described,  or 
only  in  general  terms,  and  by  reference  to  other  facts  and  docu- 
ments."    2  Bed£  on  Wills  (2d  ed.)  144,  par.  21 ;  citing  1  Bop.  194 ; 
Forrester  v.  Leigh,  Amb.  171,  and  other  cases.    The  same  author 
saya,  also :  **  The  most  obvious,  and  the  chief  reason,  why  descended 
estates  have  been  held  liable  before  devised  estates,  is,  that  every 
devise  of  real  estate  is  regarded  as  specific,  and  this  will  be  so 
regarded,  as  we  have  seen,  although  the  devise  be  contained  in  a 
general  clause  in  the  will,  or  even  where  it  comes  under  the  general 
words  *  all  the  residue  of  my  estate,  real  and  personal.' ''  3  Redf.  on 
Wills  (2d  ed.),  p.  367,  par.  20;  sed  vide,  as  to  modifications  of  this, 
id.,  note  36,  and  authorities  cited.     And  in  Walker  v.  Parker,  13 
Peters,  166,  it  was  held,  that  a  devise  of  **  the  balance  of  my  real 
estate,  believed  to  consist  of  lots,  number  six,"  etc.,  was  a  specific 
devise.    And  farther,  it  was  held,  in  CKbUns  v.  Eyden,  L.  R,  7  Eq. 
371 ;  S.  C,  17  W.  R  481,  that  where  two  estates  were  subject  to  a 
mortgage,  and  one  was  specifically  devised,  and  the  other  passed  by 
the  residuary  clause,  that  both  estates  were  equally  and  ratably 
holden  for  the  mortgage.    In  this  case  it  is  manifest  from  the  terms 
of  the  will,  that  the  testator  intended  Euretta  Oreen  should  take 
the  forty  acres  devised  to  her,  burdened  with  the  dower  right  of  his 
widow,  or,  that  which  he  had  devised  to  his  wife  in  lien  of  her 
dower,  to  wit,  her  life  estate  in  the  whole.    And  it  is  eminently  just 
and  equitable  that  her  forty  acres  should  contribute  to  the  fund 
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veqidiUe  to  diiohaige  it  from  the  Irarden,  or  its  altematey  to  whioli 
il  WM  esprady  mlijeetod  by  the  will  under  which  it  is  dUimed. 

Judgmtni 


Baivbou,  appelUmty  t.  Bddt. 


TW  ehanlloii  of  •  promlaMrx  note  aftor  deliTeiy  by  filUiig  •  blaak  left 
thwirfa,  to  M  to  mtk»  Um  note  diaw  intoratt  at  ten  per  eeat^  will  aot  tavall- 
date  tl  ia  the  luuide  of  a  bona  fd$  ladonee  for  Talne  befcne  maturitT  {8m 
168.) 


Aonos'  upon  a  promiasorj  note  for  $218,  made  by  defendant 
October  11, 1869,  payable  twelre  months  after  date,  with  ten  per 
cent  interest^  to  flie  order  of  E.  S.  Howe,  and  indorsed  by  the  payee 
in  blank*  Defense,  that  the  note  had  been  altered  in  a  material 
part  by  writing  the  words  ^  ten  pr  ot  inst,''  in  a  blank  in  said  note^ 
after  tiie  same  was  executed  and  deliyered,  so  as  to  increase  defbnd- 
anfs  liability,  and  of  which  plaintiff  had  knowledge  before  he  pur- 
chased the  note.  Trial  to  the  court,  and  judgment  fbr  the 
defendant.    The  plaintiff  ^ipeals. 


•  A.  JtainboU,  pro  9$,  and  J.  8.  Prmimrt  for  appellant 
D.  W.  Oage,  for  appellee. 


OoLB,  J.  There  is  no  question  made  as  to  the  fact  that  tiia 
note  sued  upon  was  altered  by  the  payee  after  deliyery,  and  wiHof 
out  the  maker's  consent,  by  inserting  the  words  **  ten  pr  ot  inst,** 
thereby  increasing  the  maker's  liability.  It  is  also  conceded  that 
the  alteration  was  made  by  inserting  the  words  in  a  blank  left  in 
the  note  when  executed,  and  was  done  in  such  a  manner  as  not  to 
afford  suspicion  of  any  alteration  or  the  means  of  detecting  it. 

The  plaintiff  acquired  the  note  before  maturity;  he  testified 
positiyely  that  when  he  bought  it  he  supposed  it  was  all  right 
The  defendant  testified  to  facte  tending  to  show  that  plaintiff 
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had  knowledge  of  the  alteration ;  bnt  does  not  fix  the  date  these 
fiMsts  transpired,  so  as  to  render  it  all  certain  that  it  was  before  the 
plaintiff  bought  the  note.  Sinoe  the  defendant  by  executing  a 
note,  and  delivering  it  with  a  blank  in  it  for  the  insertion  of  the 
interest,  and  thereby  placed  it  in  the  power  of  the  payee  to  do  the 
wrong,  as  between  him  and  the  plaintiff,  a  bona  fide  purchaser  for 
▼alue,  he  ought  to  suffer  any  loss  resulting  therefrom ;  especially  as 
he  fiuls  to  show  directly  any  notice  to  plaintiff  of  the  alteration. 
Liekbarrow  t.  Masofiy  3  Term  B.  70;  McOramer  t.  Thompsofiy  21 
Iowa,  244  (i.  e.,  249);  McDonald  v.  Muscatim  National  Bank,  27 
id.  319.  See,  also.  Hall  t.  McHenry,  19  id.  521,  and  Murray  r. 
Qrahamj  29  id.  520.  The  judgment  will,  therefore,  be  leyersed,  and 
the  caase  remanded  for  trial  d$  nova. 

Judgment  reversed. 


Moia. — iU  lo  the  altenillon  of  ptomteorr  notM,  Me  Boimm  t.  Pmwjw,  7  Am.  Bep. 
•II,  end  tbe  note  thereto.  In  Wdttaee  t.  JewtHl,  8  Id.  4S,  eddins  the  name  of  a  penon 
«  maker  was  held  to  be  a  material  alteration.  In  ^Vlmer  t.  flMta,  Id.  in,  adding  to  a 
note  with  tbe  ooneent  of  tbe  maker,  'Mntereit  payable  aeml-annnaUy,*'  was  held  to 
afold  ft  as  to  the  enretlee,  and  that  at  the  trial  tbe  payee  oould  not  strike  out  the 
added  words  and  reoorer  on  the  note  In  Its  original  form. 

WaMnffUm  Saolngt  Bank  t.  Jftey,  U  Mo.  978,  Is  In  direct  oonfllot  with  tbe  aboye  prin- 
cipal case.  There,  after  tbe  execution  and  dellTcry  of  tbe  note.  It  was  altered  bv 
intng  up  blanks  left  therein  so  as  to  make  It  bear  Interest  at  ten  per  cent.  Tbe  court 
held  that  this  sfolded  tbe  note  In  tbe  bands  of  an  Innocent  Indorsee,  altoougb  tbe 
alteration  was  not  petoeptlble.  In  Ivory  ▼.  Afleboel,  88  Mo.  898,  a  note  was  altered  by 
ming  a  blank  with  tbe  words  **  thirty  days,**  so  as  to  make  tbe  note  read  ^  thirty  days 
itfter  date  I  promise  to  pay,"  and  by  adding  at  tbe  end  of  tbe  no£e  the  words  **  bearing 
ten  per  cent  after  maturity.**  Tbe  court  held  that  tbe  first  alteration  would  not  avoid 
the  note  In  tbe  bands  of  an  Innocent  bolder,  but  that  tbe  second  alteration  would. 
The  same  principle  was  afllrmed  In  Preabmv  ▼•  MieihaA,  88  Mo.  642. 

In  OflhHpl  ▼.  KeHey,  41  Ind.  U8,  there  was  a  blank  left  In  a  promissory  note  between 
the  words  ** payable  at**  and  ''bank,'*  and  tbe  payee  after  delivery  filled  tbe  blank 
with  the  name  of  a  certain  bank.  The  court  held  that  this  nlteraUon  did  not  ritiate 
the  notCi  hot  stress  was  laid  on  the  fset  that  In  Indiana  only  uotee  payable  at  bank 
are  negotiable  Instmmente,  and  that  It  was  the  Intention  of  the  parties  to  make  a 
negotlslile  Inetmment. 

iBTirihsTT.  ir(dMC0r,  8  ChLM  the  iDiefftf onto  a  blaiik«r  the  rate  of  Interest  was 
held  not  to  vtttete  the  note. — ] 
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MiLLSB  T.  Hatbs,  appellant 

(M  Iowa,  488.) 

fai  aa  aekkm  for  dmmageB  for  breach  of  pramise  to  many,  OTldanoo  tiiat,  dnea 
the  eommenoement  of  the  action,  the  plaintiff  has  made  dedarationa  to  tha 
effect  that  aho  had  no  affection  for  defendant,  and  would  not  think  of  maiw 
lying  him  but  for  Ma  property,  ia  not  admiaaible  on  the  part  of  the  defend- 
ant in  mitigation  of  damagea. 

AonoK  to  recover  damages  for  the  breach  of  an  alleged  promifle 
to  marry.  The  defendant,  for  answer,  first  denied  the  promise ; 
and  second,  arerred  that,  since  the  promise,  the  plaintiff  had  con* 
dncted  herseU  in  a  dissolute  manner,  and  had  been  guUtj  of 
adnltery.  Trial  to  a  jnry;  yerdict  of  judgment  for  plaintiff  for 
15,400.    The  defendant  appeals. 

James  Burt  and  L.  H,  Cadtf,  for  appellant 

OoLB,  J.  There  is  but  a  single  exception  to  the  mlings  and 
decisions  of  the  court  in  the  entire  record,  and  the  counsel  for  the 
appellant  make  but  one  point  in  their  argument;  that  arises  as 
follows:  The  defendant  took  the  deposition  of  one  Ellen 
McMahon,  and,  among  others,  propounded  to  her:  '^Inti.  Did 
you  ever  have  any  conversation  with  the  plaintiff  about  marrying 
the  defendant,  and,  if  so,  state  when  and  what  the  conversation 
was  P  Ans.  She,  the  plaintiff,  came  into  my  house  onoe,  and  I  was 
scolding  her  about  having  any  thing  to  do  with  Mr.  Hayes  (the 
defendant),  as  he  was  such  an  odd  man,  no  body  could  get  along 
with  Mm.  She  said  she  thought  she  could  humor  him;  she 
said  she  would  not  marry  him  any  more  than  if  he  were  a  dog^ 
if  it  was  not  for  his  property.  She  said  she  was  forbid  to  say 
she  would  not  marry  him,  as  her  lawyers  said  she  must  say  she 
would  marry  him.  This  conversation  was  held  after  the  suit  was 
commenced;  I  don't  know  what  time  it  was."  This  answer  was 
objected  to,  on  the  ground  that  it  was  irrelevant  and  immaterial. 
The^court  sustained  the  objection.  The  defendant  excepted,  and 
now  assigns  such  ruling  as  error. 
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It  will  be  noted  that  the  conyersation,  detailed  by  the  rejected 
tefltimonyy  took  place  '^ after  the  suit  was  commenced*^  And  it  will 
also  be  observed  that  the  statement  of  the  plaintiff,  as  detailed  by  the 
witness,  is.  that  '^  she  would  not  marry  him  any  more  than  if  he 
were  a  dog,  if  it  was  not  for  his  property ; "  that  is,  she  declares  her 
Ikenr  presetU  feelings,  that  she  would  not  marry  him  in  view  of 
what  had  occurred.  She  does  not  say  that  she  would  not,  at  any 
time,  have  married  him  but  for  his  property.  Now,  Mr.  Parsons 
flays  that  an  offer  to  renew  or  execute  the  contract  after  a  refusal 
should  be  no  defense ;  nor  a  change  of  feeling,  nor  the  fact  that 
another  had  supplanted  the  plaintiff  in  the  affections  of-  the  de- 
fendant." 2  Pars,  on  Gont  (5th  ed.)  68.  And,  it  is  said  by  Mr. 
Sedgwick,  that  ^*  no  evidence  can  be  given  of  any  fact  having  a 
tendency  to  aggravate  the  damages  which  has  occurred  after  the 
commencement  of  the  suit  Sedg.  on  Meas.  Dam.  (5th  ed. )  423.  If 
no  evidence  of  any  fact  occurring  after  the  suit  commenced  can  be 
given  to  aggravate  damages,  it  seems  very  reasonable,  and  entirely 
reciprocal,  that  no  such  evidence  ought  to  be  received  to  mitigate 
the  damages.  This  seems  to  be  '^  according  to  the  strict  rules  of 
evidence,"  as  was  said  by  Sutherland,  J.,  in  delivering  the  opinion 
of  the  court  in  the  case  of  Stiles  v.  Tilford,  10  Wend.  339.  And 
this  rule  was  declared  and  applied  by  the  supreme  court  of  New 
Hampshire,  in  an  action  for  a  breach  of  promise,  where  an  indecent 
and  insulting  letter,  written  by  the  defendant  to  the  plaintiff  after 
the  suit  was  commenced,  was  held  incompetent.  Oreenleaf  v. 
McColleyy  14  N.  H.  304. 

Although  the  court  instructed  the  jury  that  in  fixing  the  amount 
of  damages  they  should  take  into  consideration  the  injured  feel- 
ings, affections  and  wounded  pride  as  well  as  loss  of  marriage,  yet 
this  rejected  testimony  was  not  competent  in  mitigation  of 
damages  as  tending  to  show  that  there  was  no  affection,  since  the 
declaration  offered  related  to  the  plaintiff's  feelings  at  the  time  it 
was  made.  This  evidence  showing  a  change  of  feeling  is,  as  Mr. 
Parsons  says,  no  defense.  The  plaintiff  may  well  have  thought,  in 
view  of  the  defandanfs  failure  to  keep  his  promise,  and  all  that  had 
oocnrred,  that  there  was  nothing  desirable  remaining  to  defend- 
ant  except  his  property. 

Judgment  affirmed.    . 
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nUgrmfh  etmpoHf — MabUitg/trftOun  to  4iKir  mmiagt— 

Plaintiff  liATiiig  nofllTed  an  offer  of  a  oaigo  of  oon  at  90  eanta 
daliTored  to  defendant — a  tel^gim|ih  oompanj-^for  tiannnlMlon*  a 
■age  In  leplj  to  the  oflbr,  written  on  a  "  nlght-meesage  blank,"  In  tbeie 
words :  "  Ship  caigo  named  at  90,  if  jou  can  aecure  freight  at  ten— wire  on 
the  reflolt,"  and  paid  48  cents  —  the  rate  for  night  meoeagee,  and  whieh  wae 
leai  than  the  daj  rates.  The  blank  contained  the  following  printed  condition : 
"  It  is  agreed  between  the  sender  of  the  following  message  and  this  oompaagTt 
that  the  company  shall  not  be  liable  for  mistakes  or  delays  In  the  trsnsmissloa 
or  delivery,  or  for  non-deliyery  of  anj  message,  beyond  the  amount  recelTed 
by  said  company  for  sending  Uie  same."  The  message  was  sent,  bat  was  not 
delivered  ;  by  reason  whereof,  the  plaintiff  failed  to  obtain  the  com  at  the 
terms  offered,  and  the  price  of  com  and  freight  having  advanced,  plaintiff 
was  compelled  to  porchase  at  higher  terms.  JIM,  (1)  that  the  condition 
in  the  blank  was  not  reasonable,  and  did  not  exonerate  the  company  from 
liability  beyond  the  som  paid  for  sending  the  message ;  (2)  that,  sswnmlng  that 
the  com  would  have  been  forwarded  at  the  terms  named  but  for  the  aon-deUr- 
ery  of  the  message,  the  measnre  of  damages  was  the  diflbrence  between  the 
price  stated,  and  that  which  the  plaintiff  would  have  been  obliged  to  pay  at 
the  same  place,  in  order  by  due  diligence,  after  notice  of  the  ftbllurs  of  tbt 
telegram*  to  purchase  the  like  quantity  and  quality  of  com,  together  wtt% 
the  additional  freight.    Apflvtov,  C.  J.,  dissenting.    (8e$  noU,  p.  19^) 
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AonoK  to  raooYer  damages  for  ttie  non-ddiyeiy  by  the  def endant^ 
a  telegraph  oompany,  of  a  message  written  on  a  ^'  night-message 
bknk "  by  the  phuntifT,  and  given  to  defendants  for  transmission^ 
The  message  was  in  answer  to  one  reoei?ed  by  the  phuntifl  offering 
a  cargo  of  com  at  a  specified  price,  and  accepting  the  oflbr.  The 
rates  for  transmitting  night  messages  were  abont  half  those  charged 
fisr  day  messages.  By  reason  of  the  non-deliyery  of  the  messagei 
the  plaintiff  failed  to  obtain  the  com,  and  the  price  of  com  and  of 
fMght  haying  immediately  advanced,  the  plaintiff  was  obliged  to 
bay  othdT  com  at  higher  prices.  The  superior  court  stated  the  facts 
fiur  the  opinion  of  this  court;  and  if  the  plaintiff  was  entitled  to 
leoover  more  than  the  sum  paid  for  transmitting  the  message,  the 
fliU  court  was  to  determine  the  rale  of  damage  and  remand  the  case 
tor  assessment  of  damages  upon  a  ftirther  hearing. 

The  remaining  facte  are  stated  in  the  opinion. 

8jfmand  S  Libty^  for  plaintiff. 
DmfU  d  Drummondf  for  defendant. 

EiNT,  J.  On  the  12th  of  Januaiy,  1870,  the  plaintiflb  received 
a  telegram  fh>m  a  firm  in  Baltimore,  offering  to  sell  them  a  cargo 
of  com  at  ninety  cente  per  bushel  Whereupon  one  of  the  plain- 
tiflb  went  to  the  office  of  the  defendante  and  asked  for  one  of  the 
^  night-message  blanks,''  and  wrote  thereon  the  following  telegram, 
addressed  to  the  said  firm,  and  paid  forty-eight  cents,  the  sum 
demanded:  ^To  Badcliff  ft  Patterson,  Baltimore; — Ship  cargo 
named  at  ninety;  if  you  can  secure  freight  at  ten,  wire  us  result^ 
€ka  W.  Trae  ft  Go.'' 

It  is  admitted  that  the  telegram  was  never  delivered  to  Badcliff 
4  Patterson.  It  is  also  admitted  that  the  message  was  sent  the 
same  night  to  Boston,  which  is  the  westem  terminus  of  defendanf  e 
line,  and  was  thence  forwarded  by  the  Franklin  Telegraph  Com- 
pany, with  which  the  defendante  have  a  business  connection, 
makug  them  reponsible  for  the  whole  distance ;  the  lines  of  the 
Franklin  company  extending  through  Baltimore  to  Washington. 
No  reaaon  is  assigned  for  the  non-delivery  of  the  message. 

L  The  defendante  admit  their  liability  for  the  misteke  or  delay 
in  the  transmission,  and  fbr  the  non-delivery  of  the  telegram.  This 
is  an  important  fiiot,  and  relieves  the  case  of  any  difficulty  in 
determining  this  primary  and  fundamental  point  of  actual  liabiV^ 
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2.  The  defendants  claim  that  this  liability  is  limited  to  the  repay- 
ment  of  the  forty-eight  cents.  The  plaintiffs  claim  damages  fot 
losses  sustained  by  them,  beyond  this  small  sum,  by  reasop  of  the 
non-deliTery  of  the  message. 

3.  This  claim  of  exemption,  on  the  part  of  the  telegraph  com- 
pany, is  based  upon  a  special  condition  contained  in  the  paper,  on 
which  the  message,  signed  by  the  plaintiff,  was  written. 

That  paper,  called  a  '^  night-message  blank,''  contained,  abo^e  the 
written  message,  several  printed  specifications  of  the  terms  and 
conditions  on  which  these  night  messages  wonld  be  received  and 
forwarded.    The  last  one  was  in  these  words: 

''And  it  is  agreed  between  the  senders  of  the  following  message 
and  this  company,  that  the  company  shall  not  be  liable  for  mistake! 
<Nr  delays  in  the  transmission  or  delivery,  or  for  non-delivery  of 
any  message,  beyond  the  amount  received  by  said  company  for 
■ending  the  same.'' 

Then  follows,  next  above  the  written  message,  the  words,  '^  Send 
the  following  message,  subject  to  the  above  terms,  which  an 
agreed  to." 

There  can  be  no  doubt,  that  the  above  conditions,  with  the  aseent 
signified  by  the  signature  of  the  plaintiffs,  covers  this  and  all  other 
cases  of  mistake  and  non-delivery.  The  question  is  whether  the 
contract  can  legally  be  thus  limited,  and  the  defendants  be  thereby 
exonerated  for  all  liability,  to  the  extent  claimed. 

There  has  been  much  discussion  in  various  cases,  as  to  the 
nature  of  this  comparatively  new  contract  for  the  transmission  of 
messages,  by  means  of  electricity;  and  the  liabilities,  limitations  and 
qualifications  of  this  undertaking.  It  has  been  likened  to  the  caee 
of  a  common  carrier,  and  it  is  contended  by  many,  that  all  the 
strictness  of  the  common  law,  applicable  to  carriers,  is  to  be  applied 
to  telegraph  companies.  On  the  other  hand,  it  is  contended,  that 
they  are  but  simple  bailees  for  hire,  to  do  a  certain  specified  thing, 
—  **  locatio  operis  facUndi.^  It  is  clear  that  telegraph  corporations 
or  companies  exercise  a  public  employment,  or  as  said  by  0.  J 
BiOELOW,  13  Allen,  226  {EUis  v.  A.  Tdegraph  Oo.),  a  quasi  public 
employment ;  certainly  as  much  so  as  express  companies  or  stage- 
coaches or  railroads.  They  often  invoke  the  exeioise  of  the  right 
of  eminent  domain.  They  everywhere  announce  a  readiness  to 
transmit  messages  for  all  applicants,  at  fixed  rates.  The  nature  of 
iLeii  undertaking  is  analogous  to  that  of  carriers.    One 
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to  trangmit  a  letter,  the  other  a  larger,  sealed  package,  to  a  giyeo 
defltinatioiL  Both  are  bound  by  certain  roles  of  law,  and  held  to 
a  faithfiil  and  exact  performance  of  a  specified  dniy.  So  far  as 
public  policy  is  concerned,  there  seems  to  be  but  little  reason  for 
not  holding  both  to  the  same  rales.  It  might  be  interesting  to  follow 
oat  these  analogies,  and  to  enter  upon  the  discnssion  of  Tariouii 
qnestions,  touching  the  extent  of  the  conunon  law  and  statute 
liabilities  of  these  companies,  and  the  extent  of  the  right  and  power 
of  these  companies  to  limit  their  liabilities  by  notice  or  conditions, 
apparently  assented  to  by  the  other  party. 

But  the  case  before  us  does  not  require  this  extended  examination. 
It  presents  to  us  the  single  question,  whether  this  condition  is  one 
which  the  company  could  rightfully  impose  upon  its  undertaking. 

We  are  satisfied  that  telegraph  companies,  like  all  other  corpora- 
tions and  individuals,  may  prescribe,  adopt  and  enforce  reasonable 
roles  and  regulations  for  the  convenient  and  prompt  and  satisfiBM^toiy 
performance  of  their  duties  and  obligations,  not  inconsistont  with 
tiiat  performance.  We  think  they  may  go  further  and  establish 
stipulations  and  regulations,  to  some  extent  restraining  and  limiting 
their  common-law  liabilities,  made  known  to  and  directly  or  indi- 
rectly assented  to  by  those  employing  them. 

We  are  equally  well  satisfied  that  there  is  a  limit  to  this  power 
of  avoidance  of  legal  liabilities.  It  does  not  rest  with  such  com* 
panics  to  fix  these  conditions  absolutely,  by  which  they  may  avoid 
duties  and  responsibilities,  by  their  mere  will,  or  by  their  views  of 
•df-interest,  or  desire  to  shield  the  company  or  its  officers  from 
the  direct  consequences  of  neglect  or  carelessness. 

The  public  and  those  who  employ  these  agencies  to  perform  im- 
portant services,  have  rights,  which  cannot  be  ignored  or  avoided 
by  stipulations  made  by  interested  parties.  When  a  company 
assumes  the  position  of  offering  its  services  generally,  to  all  who 
may  apply,  under  its  character  of  a  public  corporation,  it  does  not 
stand  exactly  in  the  same  position  as  private  individuals  contract- 
ing in  a  single  matter,  on  terms  and  conditions  mutually  agreed 
upon  for  that  particular  case. 

The  discussions  in  the  text-books  and  in  the  decided  cases  have 
led  to  the  conclusion,  that  while,  in  the  first  instance,  the  company 
may  make  ite  rules  for  the  regulation  of  ite  business,  and  for  the 
limitation  of  ite  liability,  those  rules  must  be  reasonable,  in  view  of 
all  the  circumstances,  and  of  the  nature  of  the  business,  ite  risks 
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and  rosponnbilitieSy  the  neoesaify  of  securing  to  the  public^  who 
maj  have  occasion  to  nse  this  means  of  transmission,  a  reasonable 
protection  against  neglect  or  frand  or  want  of  due  care  and  eflTort, 
to  perform  ponctnally  and  correctly  the  act  undertaken. 

The  company  is  not  the  ultimate  judge  of  the  reasonableness  of 
an  adopted  rule.  And  in  this  single  proposition  lies  the  gist  of 
the  whole  matter.  The  court  must  determine  in  erery  case  when 
the  question  is  directly  raised,  whether  the  particular  restriction  or 
qualification  is  a  reasonable  exercise  of  the  powers  residing  in  the 
company. 

SeTcral  questions  as  to  reasonableness  hare  arisen  under  differ- 
ent conditions  made  by  telegraph  companies,  and  have  been  con- 
sidered by  the  courts.  One  of  them  has  arisen  under  a  condition, 
which  is  found  in  the  general  blank  of  the  defendant  company,  by 
which  it  is  stipulated  that  the  company  will  not  be  responsible  for 
more  than  the  sum  received  for  mistakes  or  delays,  or  for  non- 
delirery  of  any  message,  unless  requested  to  repeat  it  on  payment 
therefor,  nor  for  more  than  fifty  times  the  sum  recei\ed  for  any 
repeated  message,  unless  paid  for  insuring  it 

It  seems  to  be  held,  that  howerer  it  may  be  in  cases  where  the 
error  causing  the  injury  was  occasioned  by  not  repeating,  or  would 
have  been  manifestly  prevented  or  avoided  by  repeating,  yet  this 
condition  could  not  cover  and  excuse  negligence  or  delay  in  deliver- 
ing a  message  received,  or  any  other  nonfeasance  or  misfeasance  not 
imputable  to  or  excused  by  not  repeating.  Western  Union  Telegraph 
Company  v.  Graham,  1  Colorado,  230;  9  Aul  Bep.  186;  Bumey  r. 
N,  York  £  WaahingUm  Telegraph  Company,  18  Md.  341. 

In  the  case  at  bar  no  such  question  arises.  No  such  condition 
is  found  in  the  ''night  message  blanks''  of  the  company.  Theaa 
messages  are  of  a  special  class,  and  are  made  subject  to  their  own 
rules,  as  printed  on  the  blanks.  The  charge  for  transmission  of 
these  night  messages  is  considerably  less  than  on  those  in  the  gen- 
eral  business  of  the  company,  and,  perhaps  for  this  reason  chiefiy, 
the  whole  provision  relating  to  repeating  is  omitted,  and  the  sweep- 
ing and  comprehensive  provision  by  which  in  effect  all  liability 
beyond  the  price  paid  is  avoided  is  substituted.  It  is  clear  that  a 
mere  change  of  rates  or  prices  cannot  avoid  legal  liability.  The 
duty  and  responsibility  of  the  company  cannot  properly  be  meaa- 
ured  by  the  price  for  the  duty  undertaken. 

The  single  question  on  this  part  of  the  case  is  whether  the  stipa- 
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btian,  redted  in  fall  at  the  oommencement  of  this  opinion,  is  a 
reasonable  one,  or  one  which  the  company  could  lawfully  impose 
as  a  condition  of  the  contract 

After  a  careful  reading,  it  seems  difficult  to  give  any  other  con- 
struction to  this  clause  than  a  general  and  unlimited  exemption 
from  all  and  any  liability  beyond  the  sum  paid.  It  is  not  limited  to 
those  cases  where  reasonable  care  and  attention  might  not  prevent 
mistakes  or  delays.  It  makes  no  reference  to  the  subtle  and  myste- 
rious agency  employed  in  the  transmission  of  messages,  or  to  the 
peculiar  liability  to  error  in  the  work  of  the  operator.  As  before 
stated,  this  provision,  in  relation  to  night  messages,  does  not  require 
the  repeating  of  telegrams  sent,  before  a  liability  should  attach.  It 
simply  and  nakedly  exonerates  the  company  from  all  liability 
{except  for  the  fee  paid)  for  any  and  all  mistakes  in  the  transmission 
of  the  message — and  for  all  delays  m  transmitting — and  all  delays 
in  delivery,  or  even  non-delivery,  of  the  telegrams.  These  items 
seem  to  include  all  the  cases  of  neglect,  want  of  care  or  attention, 
of  which  the  company  can  be  guilty,  in  reference  to  the  perform- 
ance of  their  duties  and  obligations  under  the  contract  Even 
gross  negligenoe  and  the  want  of  the  lowest  degree  of  care  are  pro- 
tected from  complaint,  although  affirmatively  proved  by  the  other 
party.  The  operator  may,  from  sleepiness  or  haste  to  dose  for  the 
night,  prefer  to  pay  back  the  trifle  paid,  and  leave  the  message 
nnaent  Or  a  message  may  have  been  carelessly,  or  even  wantonly, 
thrown  into  the  waste  basket,  and  never  sent,  or  if  sent  it  may  have 
been  treated  in  the  same  manner  at  the  office  of  reception,  and 
never  delivered  to  a  carrier,  or  if  so  delivered,  it  may  have  been 
thrown  aside  or  destroyed  by  the  carrier  to  save  himself  labo:  or 
trouble.  And  the  sender,  under  this  rule,  must  be  debarred  from 
all  remedy  beyond  a  repayment  of  the  few  cents  paid.  This  is  not 
the  establishment  of  a  rule  or  rules  for  the  management  of  the  busi- 
ness which  are  reasonable  and  proper  for  the  orderly  conducting  of 
its  business,  or  to  protect  the  company  against  nnfiiir  or  unreason- 
able claims.  In  this  case  no  attempt  is  made  to  excuse  the  non- 
delivery; but  a  liability  is  admitted. 

We  think  this  stipulation  is  not  reasonable,  for  it  does  not  come 
within  any  established  prindple,  applicable  to  employments  of  this 
nature,  whether  called  public  or  private.  It  goes  altogether  too  far 
in  attempting  to  cover  all  possible  delinquencies.  ''A  party  cannot 
in  such  a  way  protect  himself  against  the  consequences  of  his  own 
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fraud  or  gross  negligenoey  or  the  fraud  or  gross  negligence  of  hit 
senrants  and  agents.''  Mlis  v.  The  American  Tel  Co^  13  Allen,  234 
In  the  case  of  Birney  v.  New  York  d  Wash.  Tel  Co.,  18  Md.  341, 
the  court  says  that  courts  and  legislatures  have  been  liberal  in 
allowing  companies  to  proTide  against  such  risks  as  arise  out  of 
atmospheric  influences  and  kindred  causes.  At  this  point  they  have 
properly  stopped.  To  permit  them  to  contract  against  their  own 
negligence  would  be  to  arm  them  with  a  most  dangerous  power; 
one,  indeed,  that  would  leave  the  public  almost  remediless.  It  must 
be  borne  in  mind  that  the  public  have  but  little  choice  in  the  selec- 
tion of  the  company  which  is  to  perform  the  desired  seryice.  They 
do  not  select  the  agents  or  employees,  nor  can  they  remove  them. 
They  are  bound  to  take  the  company  as  they  find  it,  and  to  com- 
mit to  its  agents  their  messages,  however  valuable  they  may  be. 
Such  being  the  case,  public  policy,  as  well  as  commercial  necessity, 
require  that  companies  engaged  in  telegraphing  should  be  held  to 
a  high  degree  of  responsibility. 

We  restate  our  propositions  and  condusionB  on  this  part  of  the 
case  in  order  to  prevent  any  misapprehension  of  the  extent  and  lim- 
itations of  the  rules  laid  down. 

1.  This  company,  and  all  others  of  a  like  nature,  offering  and 
undertaking  to  perform  acts  or  services  for  all  applicants,  at  fixed 
rates,  exercise,  at  least,  a  qtMsi  public  employment. 

2.  Such  company  may  adopt  and  enforce  reasonable  rules  and 
regulations  for  the  convenient  and  prompt  and  satisfactory  perform- 
ance of  the  act  or  duty  undertaken. 

8.  This  right  in  the  company  is  not  absolute  and  unlimited;  but 
■uch  rules  are  subject  to  the  test  of  reasonableness  in  view  of  the 
rightful  claims  of  public  policy  and  private  rights,  and  the  enforce- 
ment of  the  obligation  of  good  faith  and  honest  effort  to  perform. 

4.  The  test  must  be  applied  by  the  court,  whenever  the  question 
arises  on  the  validity  of  any  such  regulation,  according  to  the  mk 
before  stated. 

5.  A  rule,  or  stipulation,  like  the  one  in  question  which  covers 
all  possible  delinquencies,  mistakes,  delays,  or  neglects  in  transmit- 
ting or  in  delivering  or  not  delivering  a  message,  firom  whatever 
cause  arising,  is  not,  for  the  reasons  before  stated,  a  reasonable  rega- 
lation  within  the  legal  rule. 

6.  Such  a  rule  is  not  saved  from  these  objections,  by  the  condition 
of  a  liability  to  repay,  if  required  by  the  aender,  of  the  trifle  paid  to 
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them.    It  is  a  mere  eyasion  of  the  legal  liability  and  is  nerer  the 
measnie  of  damages  for  non-performance  Oi  &  contract  of  this  kind. 

It  is  an  insufficient  and,  therefore,  an  unreasonable  stipulation, 
and  cannot  save  the  otherwise  clearly  objectionable  condition  of 
which  it  is  a  part. 

Another  question  is  presented  relating  to  the  rule  of  damages.  It 
is  agreed,  according  to  the  report  of  the  case,  that  if  the  plaintiffs 
are  entitled  to  recover  a  greater  sum  (than  forty-eight  cents)  as  spe- 
cial damages  upon  the  tacts  aforesaid,  this  court  is  to  determine  the 
rule  upon  which  damages  shall  be  assessed. 

The  measure  of  damages  m  cases  of  this  kind  has  been  much  dis- 
cussed in  the  text-books  and  decisions  in  this  country  and  in 
England.  It  would  seem  to  be  impracticable  to  attempt  to  lay 
down  any  single  and  simple  rule,  which  can  be  made  to  apply,  with- 
out qualification,  to  every  case.  There  are,  however,  certain  general 
principles  which  may  be  considered  as  applicable,  generally  to  these 
cases,  and  to  be  now  quite  well  established. 

Before  considering  these  principles,  with  these  qualifications  and 
limitations,  it  may  be  well  to  examine  the  character  and  exact  extent 
of  the  message  in  the  case  before  us.  We  may  then^be  better  able 
to  apply  the  rules  established  or  admitted,  to  this  particular  case. 
For  it  is  the  rule  for  this  case,  that  we  are  called  upon  to  define. 

We  assume  that  the  plaintifliB  can  prove  that  the  firm  in  Balti- 
more, to  whom  the  telegram  was  addressed,  had  offered  and  agreed 
to  sell  a  cargo  of  corn  at  ninety  cents  per  bushel  to  the  plaintiffs ; 
that  the  telegram  contained  notice  of  acceptance  of  the  proposition; 
that  the  condition  named,  ^*  if  you  can  secure  freight  at  ten  "  (cents), 
could  have  been  complied  with,  if  the  message  had  been  delivered 
when  it  should  have  been ;  that,  if  it  had  been  thus  delivered,  the 
bargain  would  have  been  closed,  and  the  plaintiffs  would,  at  that 
moment  have  obtained  the  cargo  at  ninety  cents  per  bushel,  with 
freight  at  ten  cents.  • 

The  pecuniary  value,  then,  of  this  telegraphic  message  was  in  this, 
that  it  contained  a  part  of  a  contract,  and  that  the  final  and  binding 
and  effectual  act,  by  which  the  bargain  would  become  operative  and 
complete.  It  seems  clear  that  such  a  message  has  a  distinctive  and 
clear  pecuniary  value,  and  demands  of  the  party  who,  for  a  reward, 
undertakes  to  convey  it,  knowing  its  contents,  the  same  care  and 
diligent^;  and  that  he  is  subject,  at  least,  to  like  rules  and  lisbili* 
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tieSy  as  if  he  (not  being  a  common  carrier),  had  undertaken  to  trans- 
port  an  article  of  merchandise. 

On  its  face  it  gives  clear  intimation  that  it  is  of  a  bnsmess  char- 
acter, relating  to  a  distinct  and  specific  contract,  and  that^  according 
to  the  well-known  custom  of  merchants,  it  must  have  been  under- 
stood by  the  operator  or  agent  as  an  acceptance  of  an  offer  to  sell  a 
cargo  at  the  price  named,  if  freight  at  ten  cents  could  be  procured. 

In  this  respect  it  differs  from  a  class  of  cases  to  be  found  in  the 
reports,  where  the  message  was  so  brief  or  enigmatical,  or  so  obscure, 
that  it  gave  the  operator  no  notice  that  it  was  of  any  value  pe- 
cuniarily. 

It  differs  also  from  another  class  in  this,  that  it  is  not  a  general 
order  to  buy,  if  thought  best,  or  if  market  had  an  upward  tendency, 
or  if  there  was  a  probable  chance  of  profit,  or  any  like  condition* 
This  telegram  is  a  distinct  acceptance  of  an  offer,  at  a  fixed  price,  of 
a  cargo.  Its  binding  efiicacy  was  not  dependent  upon  any  contin- 
gency, or  rise  or  fall  in  the  market  If  it  had  been  duly  deUyered, 
the  plaintiffs  would  have  been,  at  that  moment,  the  purchasers  and 
owners  at  Baltimore  of  a  cargo  of  com  at  ninety  cents,  with  freight 
at  ten  cents.  *  It  was  not  delivered,  and  the  plaintiffs  were  not  at 
that  time  and  place  such  owners,  as  between  the  plaintiffs  and 
defendants,  the  plaintiffs  were  entitled  to  be,  at  such  price.  They 
would  have  been  such,  but  for  the  neglect  of  the  defendants.  What 
is  the  measure  of  damages?  Clearly  not  the  price  paid  for  the 
transmission  only.  Paying  that  back  would  be  rather  in  the  nature 
of  a  rescission  of  the  contract,  than  damages  for  its  non-performano& 
And  we  have  before  determined,  that  the  special  condition  was  not 
binding  so  as  to  exonerate  from  all  other  damages  occasioned  by 
neglect  or  want  of  common  care  and  attention  in  the  performanoe 
of  the  contract  and  duty  assumed. 

A  more  difficult  question  arises  in  fixing  an  exact  rule  in  deter- 
mining the  amount  of  damages  in  this  case. 

The  general  rule  is  familiar,  and  is  among  the  rudimental  axionu 
of  the  law* 

In  this  State,  the  general  doctrine  was  laid  down  at  an  early  day 
in  MiUer  v.  Marinw^s  Churchy  7  Oreenl.  51,  in  an  opinion  of  the 
court  drawn  by  Mr.  Justice  Weston  in  his  usually  dear,  discrim- 
inating, and  accurate  style,  and  precision  in  use  of  langusge.  ^  In 
general,  the  delinquent  party  is  holden  to  make  good  the  loss  occa- 
sioned by  his  delinquency.     But  his  liability  is  limited  to  direct 
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damages,  which,  according  to  the  nature  of  the  subject,  may  be 
contemplated  or  presumed  to  result  from  his  failure.  Bemote  or 
specnlatiTe  damages,  although  susceptible  of  proof,  and  doducible 
from  the  non-performance,  are  not  allowed.  And  if  the  party 
in'  rred  has  it  in  his  power  to  take  measures  by  which  his  loss  is 
iess  aggravated,  this  will  be  expected  of  him.  If  the  party  entitled 
to  the  benefit  of  a  contract  can  protect  himself  from  loss,  arising 
from  a  breach,  at  a  trifling  expense,  or  with  reasonable  exertion,  he 
is  bound  to  do  so." 

The  above  extract,  as  it  seems  to  us,  contains  the  substance  of 
the  whole  law  applicable  to  this  subject,  and  the  germ  from  which 
long  chapters  and  long  opinions  have  been  expanded.  It  is  con- 
stantly cited  as  an  early  and  authoritative  statement  of  the  legal 
rule  on  this  subject 

The  principles  and  rules  laid  down  in  this  case  have  been  re-af- 
firmed in  our  court  in  many  oases.  In  Berry  v.  Dunnd^  44  Maine, 
255,  it  is  held  that  *' remote  and  consequential  damages,  possible 
gains,  and  contingent  profits  are  not  allowed.''  The  rule  was  applied 
in  this  case  to  possible  or  aotdal  loss  to  plaintiff  in  the  ftiture,  which 
the  defendant  set  up  as  a  defense  to  recovery  of  damages,  for  non- 
delivery of  logs  at  a  stipulated  price  and  time. 

P&rkin$  r.  P.  S.  d  P.  R.  R^  47  Maine,  593 ;  Riphy  v.  Moedy, 
57  id.  76,  and  oases  there  cited.  In  that  case  it  was  held,  that 
when  the  loss  is  not  speculative  nor  dependent  upon  contingencies^ 
but  is  one  of  the  natural  and  direct  results  of  the  act,  it  may  be 
recovered.  But  loss  of  probable  profits  is  too  uncertain  and  proble* 
nntical  to  be  a  basis  for  estimation  of  damages. 

In  an  Bnglish  case,  Hamlin  v.  0.  N.  Railway,  1  H.'ft  N.  408,  it 
la  laid  down  as  a  general  principle,  that  no  damages  can  be  given 
on  contracts^  which  cannot  be  stated  specifically. 

fiedfield,in  his  chapter  on  Telegraph  Companies,  §  1896,  thus 
states  it  as  applicable  to  such  companies:  ''The  company  must 
naake  good  the  loss  resulting  from  any  default  on  their  part''  But 
what  loss  ?  Can  a  party  recover  for  every  loss,  or  injury  which  he 
can  show,  by  facts  subsequently  occurring,  did  in  truth  result  to 
him  from  the  failure  of  duty  on  the  part  of  the  other  party  ? 

The  clear  preponderance  and  weight  of  the  decisions  are,  that  the 
qualification,  which  was  thought  formerly  to  be  sufBcient  to  meet 
all  cases,  is  not  satisfactory.  That  qualification  was,  that  the  injury 
must  be  the  ordinary,  natural,  or  even   necessary  result  of  the 
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breach.  But  loss  of  profits  may  be  clearly  shown  to  haTe  been 
oooadoned  by  the  fiEulnrey  and  from  no  other  oause.  So  injury  and 
loBB  may  be  direoUy  traced  to  the  same  cause,  when  the  party  is 
preyented  from  ayailing  himself,  by  this  breach  of  one  contract,  of 
some  other  collateral  and  independent  contract  entered  into  witl? 
other  parties.  Or  where  a  party  has  been  prerented  from  doing 
some  mst,  or  making  some  inyestment  in  his  own  business,  not 
necessarily  connected  with  the  agreement  in  question. 

These  damages  are  disallowed,  not  because  they  cannot  be  traced 
directly  as  the  immediate  and  undoubted  eflbct  of  the  breach,  but 
because  they  are  in  their  nature  uncertain  and  contingent,  and, 
perhaps  more  decidedly,  because  they  are  not  such  as  would  natur* 
ally  flow  from  such  a  breach,  and  could  not  fedrly  be  considered  as 
having  been  within  the  contemplation  of  the  parties  at  the  time  of 
entering  into  the  contract  This  rule  necessarily  excludes  aU 
remote,  speculative,  and  uncertain  results,  as  well  as  possible  profits, 
advantages,  and  other  like  consequences  which  might  have  arisen, 
or  which  it  can  be  shown  would  have  arisen  from  the  performance 
of  the  contract.  This  seems  to  be  the'doctrine  in  other  States  and 
in  England.  Squire  v.  Western  Union  Telegraph  Oo.y  98  Mass.  232; 
Griffin  v.  Colver^  16  N.  Y.  490;  Leonard  v.  New  York  Telegraph 
Co.y  41  id.  544 ;  1  Am.  Bep.  446 ;  Freeman  v.  Clute,  3  Barb.  426 ; 
Blanohard  v.  JE7y,  21  Wend.  342 ;  The  Sch.  Lively,  1  Gall.  315 ; 
OraJiam  v.  Western  Union  Telegraph  Co,  (Colorado),  before  cited ; 
Hadley  v.  Baxendale,  26  Eng.  Law  ft  Eq.  398,  a  leading  case  on 
resulting  damages.  Other  English  and  American  cases  might  be 
cited,  bearing  more  or  less  directly  on  the  subject  They  can  be 
found  collected  in  Sedgwick  on  Damages,  and  other  text-books. 

But  the  negation  of  certain  elements  still  leaves  the  true  rule 
undetermined.  This,  we  think  is  to  be  found  in  the  application  of 
the  principle,  which,  excluding  all  uncertain,  problematical  and 
contingent  profits,  holds  the  party  liable  for  the  immediate  and 
necessary  result  of  the  breach,  and  which  may  fairly  be  presumed 
to  have  been  in  contemplation  of  the  parties  at  the  time,  and  are 
capable  of  being  definitely  ascertained  by  j'eference  to  established 
market  rates. 

Now,  in  the  case  before  us,  the  plaintifTs  should  have  had,  at  the 
time  when  the  dispatch  should  have  been  delivered,  a  cargo  at  ninety 
cents  and  freight  at  ten  cents.  The  natural  consequence  of  this 
neglect,  one  which  might  well  be  anticipated  or  be  in  contemplation 
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of  fhe  paitiefl^  was  that  the  bargain  would  be  lost»  and  that  the 
eargo  might  be  aold  to  other  parties,  or  the  seller  would  decline  to 
accept  a  repetition  of  the  offer,  afterward,  at  same  price.  Plaintift 
wanted  the  cargo  and  had  a  right  to  have  it  at  the  price  named. 
What  was  the  damage  ? 

Here  comes  in  the  second  proposition  in  MiUer  r.  Mariner^$ 
Okurch,  Tiz.,  that  the  party  should  not  at  once  abandon  all  attempts 
to  procure  the  com,  and  rest  upon  a  claim  for  indefinite  and  possi- 
ble jirofits  which  he  might  have  made  by  a  rise  in  the  market,  if  he 
had  obtained  the  article  at  the  time,  but  must  use  reasonable  dili- 
gence, after  notice  of  the  failure,  to  procure  the  same  quantity,  and 
the  lowest  freights,  at  the  then  market  rates. 

The  sum,  therefore,  which  would  be  a  compensation  for  the  direct 
loss  and  injury  sustained  by  the  non-deliyery  of  this  message,  is 
the  difference  (if  at  a  higher  rate)  between  the  ninety  cents  named 
and  the  sum  which  the  plaintiffs  were  or  would  hare  been  com- 
pelled to  pay  at  the  same  place,  in  order,  by  due  and  reasonable 
deligence,  after  notice  of  the  failure  of  the  telegram,  to  purchase 
the  like  quantity  and  quality  of  the  same  species  of  merchandise, 
and  the  same  rule  applies  to  any  increase  of  freight  from  the  sum 
named,  if  it  be  shown  that  the  corn  could  have  been  shipped  by  the 
sellers,  at  that  rate,  if  the  telegram  had  been  duly  receiyed. 

In  the  case  of  Squire  v.  Western  Union  Telegraph  Co.,  98  Mass. 
232,  adopts  this  view,  in  a  case  very  nearly  resembling  this  in  its 
fSM^ts. 

RUienhouee  v.  Independent  Line  of  Telegraph,  1  Daly,  N.  Y.  474^ 
where  the  operator  made  a  mistake  in  the  article  ordered,  it  was 
held  that  the  company  must  make  good  the  difference  between  the 
price  of  the  article  actually  ordered,  at  the  time  when  ordered,  and 
ztie  price  of  the  same  article,  if  purchased  as  soon  as  the  mistake 
was  discoTered. 

United  States  Telegraph  Co.  t.  Wenger,  55  Penn.  262.  An  order 
'jo  buy  stocks;  no  reason  giren  why  not  deliyered;  a  case  of  negli- 
gence ;  stocks  ordered  not  bought  on  the  day ;  they  would  have 
Deen,  if  telegram  had  been  receiyed,  but  were  purchased  three  days 
afterward  at  an  advance.  That  difference,  the  court  say,  is  undoubt- 
edly the  damages  the  plaintiff  has  sustained  and  is  entitled  to 
recover.  "  The  dispatch  was  such  as  to  disclose  the  nature  of  the 
business  to  which  it  related,  and  that  loss  might  be  very  likely  to 
oocur  if  there  was  a  want  of  promptitude  in  transmitting  iV* 
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l^mard  r.  Nm  York  Tdegraph  Co.,  41  N.  Y.  544,  before  cited,  % 
OMe  of  mistake ;  Oriffin  y.  Oolvery  16  id.  490 ;  DeRutU  t.  N.  T. 
A^  SB.  R  TbI  Co.,  1  Daly,  547;  Parks t.  Alia  CaUfomia  TOb- 
grrph  Co^  13  OaL  428. 

In  onr  own  State,  in  the  case  of  Bwrry  Y.Dwinel,  before  dted,  the 
role,  in  an  analogous  case,  is  thni  stated :  **  When  a  party  contracts 
to  deliver  goods  at  a  particular  time  and  place,  and  no  payment  has 
been  made,  the  true  measure  of  damages  is  the  difference  between 
the  contract  price  and  that  of  like  goods  at  time  and  place  where 
they  should  hare  been  deliyered." 

And  so  it  has  been  held  that  a  common  carrier,  who  unreasonably 
delays  to  transport  or  deliyer  goods  intrusted  to  him,  will  be  held 
to  pay  the  difference  between  the  market  yalue  at  time  and  place 
when  and  where  they  ought  to  have  been  delirered,  and  the  market 
Talue  at  that  place  on  day  of  actual  delirery.  And  this  although 
no  special  contract  as  to  time,  aud  no  special  intended  use,  and  no 
deterioration  in  the  quality  of  the  article.  Outiing  r.  O.T.RKf 
13  Allen,  881.  The  same  decision  has  been  made  by  this  court  in 
Batiy.  Raaroad— not  reported.  See  Weston  r.  O.  T.  J2.  Ob.,  54  He. 
876. 

Applston,  0.  J.,  delirered  a  dissenting  opinion. 

KOKB.  —  Sm  note  to  W(BiUniVin/lonTd»gnghOo.w.Cffttha^ 
the  OMM  are  presented  ae  to  the  effeet  of  oondltlons  printed  on  blanke  for  telesnoMi 
elao  as  to  the  rule  of  damacee  tn  aotlons  asalnet  telesnMl^b  oompanlea  for  emin  te 
tnuiamlsalon,  for  fattare  to  tranamlt  and  for  non-delivery. 

In  Ti0ier  t.  The  WeBtem  VMon  TOeoraifh  Oo^  8  Alh.  Law  Jour.  HO,  deolded  bj  the 
•opreme  court  of  Illinois  In  IfiflS,  the  question  how  far  a  condition,  printed  In  a  tel^ 
gram,  that  the  company  wlU  not  be  liable  for  any  error  In  the  transmission  or  delivery 
of  an  unrepeated  message  Is  binding,  was  very  fully  and  ably  considered.  The  facts 
of  the  case  were  these:  The  plaintiff  delivered  to  defendant,  at  Chicago,  to  be 
forwarded  to  New  York,  a  message,  written  upon  one  of  the  blanks  of  the  eompany» 
In  which  It  was  provided  that  the  company  would  not  be  responsible  for  any  error  In 
the  transmission  or  delivery  of  an  unrepeated  message  beyond  the  amount  paid  for 
sending.  The  message,  as  written,  directed  plaintiff  *s  agent  to  ^  sett  one  hundred 
OOO)  Western  Union/'  as  delivered  to  plaintiff 's  agent  In  New  Yorti,  It  directed  him  to 
^  sell  one  thousand  (1,000)  Western  Union."  Plaintiff's  agent  sold  thereupon  one 
thousand  "  Western  Union/*  at  a  loss  to  the  plaintiff,  by  reason  of  the  mistake,  of 
over  $700.  In  an  action  of  assumpsit  to  recover  the  amount  so  lost,  the  oourt  Md, 
that  the  company  was  liable. 

In  Candee  v.  We&tem  Vni4m  Ttiegnvph  Oo^  8  Alb.  Law  Jour.  SOB,  decided  by  the 
Buoreme  court  of  WiBoonalD,  in  1878,  the  court  held  that  a  telegra|.h  company  cannot,  by 
regulations  printed  upon  a  blank  upon  which  a  message  Is  written,  shield  Itself  from 
the  consequences  resulting  from  the  gross  negligence  or  fftmd  of  Its  agents,  or  from 
their  entire  failure  to  perform  the  service,  no  good  excuse  for  such  failure  being 
shown.  It  also  held  that  where  a  messsge  Is  written  In  cipher,  the  slgnlflcatlon  and 
purport  of  which  are  entirely  unknown  to  the  agents  and  operators,  the  sender  of  the 
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li  MitlUad  to  reooTOT  for  a  failure  to  tranraiit  It,  only  the  sum  paid  by  him 
for  Me  tianmilMloii. 

Cailef  JuBtloe  DixoH,  deliTering  the  opinion  of  the  oouit  In  that  oaee,  said :  "  Aaide 
rrom  the  objeotlona  reeting  on  the  grouode  of  public  policy,  and  which  forbid  the 
company  from  etipulatlnir  for  immunity  from  the  coneequenoea  of  its  own  wrongful 
acts,  it  seems  rery  clear  to  us  that  there  can  be  no  consideration  for  such  stipulation 
on  the  part  of  the  sender  of  the  message,  and  that,  so  far  as  he  Is  concerned,  it  is  void 
for  ihtit  reason,  although  exacted  by  the  company  and  folly  assented  to  by  him* 
Either  the  company  enters  Into  a  contract  with  him  and  takea  upon  Itself  the  burden 
of  aomo  sort  of  legal  obligation  to  send  the  message,  or  it  doee  not.  It  would  be  mani- 
festly against  reason,  and  what  all  must  assume  to  be  the  intention  of  the  parties,  to 
say  that  no  contract  whaterer  is  made  between  them,  and  nobody,  not  even  the  ot&oers 
or  representatlTes  of  the  company,  asserts  such  a  doctrine.  It  would  seem  utterly 
absurd  to  assert  it.  Holding  itself  out  as  ready  and  wlUing  and  able  to  perform  the 
serrice  for  whosoerer  oomea  and  pays  the  consideration  itself  has  fixed  and  declared 
to  be  sufllolent,  and  actually  receiving  such  consideration,  it  cannot  be  denied,  we 
think,  that  a  legal  obligation  arises  and  duty  exists,  on  the  part  of  the  company,  to 
traDsmit  the  message  with  reasonable  care  and  diligence,  according  to  the  request  of 
the  sender.  Such  being  the  attitude  of  the  company  and  the  obligation  which  It 
lea  by  accepting  the  payment,  the  question  arising  is,  whether  It  can  at  the  same 
and  as  part  of  the  very  act  of  creating  the  obligation,  exact  and  receive  from  tha 
other  party  to  the  contract  a  release  from  It.  The  regulations  under  consideration, 
if  kMikad  upon  as  rsaaonable  and  valid,  completely  nullify  the  contract  by  absolving 
tha  company  from  all  obligations  to  perform  It,  and  the  party  delivering  the  message 
geta  nothing  In  return  for  the  price  of  transmission  paid  by  him.  Is  It  possible  for  the 
company,  or  any  other  pvty  entering  into  a  contract  for  a  valuable  consideration 
reoalvedtto  prmnlae  and  not  to  promise,  or  to  create  and  not  to  create,  an  obligation 
or  duty  at  one  and  the  same  moment,  and  by  one  and  the  same  act?  The  Inoon- 
siatency  and  imposBlbillty  of  such  things  are  obvious.  But  If  there  were  no  such 
diSeulttos,  or  If  tba  occasion  or  ctroumstancea  were  such  that  a  valid  release  might  be 
regarded  in  that  light,  still  the  objection  exists  that  there  is  no  consideration  what 
ewr  to  support  It,  and  It  must  be  held  void  on  that  ground." 

In  MamoOB  t.  2^  W€$Um  Vnkm  Tdsgnph  Co^  7  Western  Jurist,  811,  the  supreme 
court  of  Iowa  held  that  while  a  regulation  as  to  repeating  messages  la  reasonable,  it 
wtll  only  abaolva  the  company  fh>m  liability  for  mistakes  caused  by  uncontrollable 
an^  m  atmoeplMfflo  eleotriclty,  and  that  notwlthatandlng  such  a  regulatton  a 
ipany  was  bound  to  amploy  skillful  operators,  use  proper  instnunenta,  and  to 

aad  Qfdtnary  car*  In  the  transmission  and  delivery  of 


Bajtdall  t.  Ebhlob. 

A  itetmlg  vgqviziag  the  partj  demanding  n  juiy  to  pftj  the  Jnrj  fee«  nnd  tax 
the  gtme  in  his  oosta,  if  lie  preyail,  la  cofurtltatioiuL 

Aonoir  of  assampsit    The  defendant  filed  his  plea,  and  indorsed 
theieon  the  words:  ^Defendant  demands  jary  trial,''  at  the  same 
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time  rofnsiiig  to  pay  the  jury  fee  as  prescribed  by  the  statute  set 
forth  in  the  opinion*  The  court  below  ruled  that  defendant  wai 
not  entitled  to  trial  by  jury,  except  upon  the  condition  that  ha 
would  first  pay  the  jury  fee,  and  thereupon,  the  defendant  refusing  to 
pay  the  fee,  the  case  was  tried  by  the  judge  without  a  jury,  and  the 
defendant  alleged  exceptions.  The  questions  raised  npon  fha 
merits  are  unimportanti  and  are  omitted. 


L.  B.  D&tmett,  for 

(7m.  O.  Mopkim,  for  defendant 


AppLBTOiTy  0.  J.  The  act  establishing  the  superior  court  for  flia 
county  of  Oumberland,  ch.  151,  was  approved  14th  February,  1868b 
By  §  6  it  is  provided,  that  ^if  the  plaintiff  desires  a  jury  trial,  he 
shall  indorse  the  same  upon  his  writ  at  the  time  of  entry.  The 
defendant  shall,  within  fourteen  days  after  entry,  file  his  pleadin|^ 
and  if  the  plaintiff  has  not  demanded  a  jury,  the  defendant  shall 
indorse  on  his  plea  his  demand  for  a  jury,  if  he  desires  one. 
Wheuever  a  jury  shall  be  so  demanded  by  either  party,  the  clerk 
shall  enter  the  fact  on  the  docket,  and  aU  other  cases,  except  ap- 
peals, shall  be  tried  by  the  justice  without  the  intervention  of  a 
jury,  subject  to  exceptions  in  matters  of  law,  in  term  time,  or  if 
both  parties  desire,  at  chambers.  The  party  demanding  a  jury 
shall  pay  a  jury  fee,  and  tax  the  same  in  his  costs,  which  shall  be 
the  same  as  in  the  supreme  judicial  court,  if  he  prevails;  but  la 
cases  actually  disposed  of  without  a  verdict,  the  jury  fee,  if  any 
has  been  paid,  shall  be  returned  to  the  party  paying  if 

By  art  1,  §  20  of  the  constitution  of  this  State,  it  is  provided 
that  "  In  all  civil  suits,  and  all  controversies  concerning  propert^^ 
the  parties  shall  have  a  right  to  a  trial  by  jury,  except  in  cases 
where  it  has  heretofore  been  otherwise  practiced ;  the  party  claim- 
ing the  right  may  be  heard  by  himself  and  his  counsel,  or  either, 
at  his  election." 

It  will  be  perceived  that  the  right  to  a  jury  trial  is  given  by  the 
statute  to  either  party  at  his  option.  Is  the  provision,  by  which  the 
party  desiring  a  jury  trial  is  required  to  pay  the  customary  jury  fee, 
an  infringement  on  the  constitutional  protection  to  the  right  of 
trial  by  jury  ? 

The  plaintifl^  as  a  preliminary  to  a  trial  by  jury,  has  always  been 
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held  to  pay  the  customary  jury  fee.  If  on  the  trial  he  8uooeed% 
the  amount  paid  is  an  item  of  cost»  which  the  law  imposes  upon 
the  defendant 

By  the  act  under  consideration,  the  defendant,  desiring  a  jury  triaU 
must  pay  the  fee.  But  the  amount  thus  paid  is  a  charge  to  ^je 
taxed  in  his  bill  of  costs  in  case  of  his  success.  If  unsuccessful, 
the  defendant  has  only  paid  what,  in  such  case,  the  law  would 
eompel  him  to  pay. 

The  argument  of  inability  to  pay  is  alike  applicable  to  the  plain- 
tiff as  to  the  defendant  Because  the  defendant  may  be  unable  to 
pay  the  required  amount,  the  loss  of  a  jury  trial  would  be  no  greater 
deprivation  of  a  constitutional  right  to  him,  than  to  the  plaintifl^ 
if  he  were  in  the  same  category. 

The  prepayment  of  the  jury  fee  is  required  of  the  party  desiring 
m  trial  by  jury.  It  is  just  as  unconstitutional  to  require  it  of  the 
plaintiff  when  he  desires  a  trial  by  jury,  as  it  is  to  require  it  of  the 
defendant  under  the  same  circumstance,  and  no  more  so.  But 
the  prepayment  of  a  jury  fee  by  the  plaintiff  has  never  been 
deemed  an  infringement  upon  the  right  to  a  trial  by  jury.  Nor 
can  the  prepayment  by  the  defendant  be  so  regarded,  when  it  is 
made  at  his  own  option,  and  followed  by  the  same  consequences  as 
when  paid  by  the  plaintiff. 

In  cases  tried  before  justices  of  the  peace,  the  defendant  when 
unsuccessful  and  appealing  is  required  to  advance  the  jury  fee. 
But  this  has  never  been  held  an  infringement  on  his  constitutional 
right  to  a  trial  by  jury.  But  what  matters  it,  whether  the  jury 
fee  is  paid  by  the  defendant  when  he  is  an  appellant  or  when  he  is 
not? 

In  Beers  v.  BeerSf  4  Conn.  535,  it  was  held  that  the  act  of  the 
legislature  enlarging  the  juisdiction  of  justices  was  not  repugant 
to  the  constitution,  as  thereby  impairing  the  right  to  trial  by  jury. 
"An  instrument,*'  observes  Hosmeb,  0.  J.,  "remains  inviolate,  if  it 
is  not  infringed;  and  by  a  violation  of  the  trial  by  jury,  I  under- 
stand taking  it  away,  prohibiting  it,  or  subjecting  it  to  unreasonable 
and  burdensome  regulations,  which,  if  they  do  not  amount  to  a 
literal  prohibition,  are,  at  least,  virtually  of  that  character.  It 
could  never  be  the  intention  of  the  constitution  to  tie  up  the  handi 
of  the  legislature,  so  that  no  change  of  jurisdiction  could  be  mada 
and  no  regulation,  even  of  the  right  of  trial  by  jury,  could  be  had. 
It  is  sufScient  and  within  the  reasonable  intendment  of  that  instru- 
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iiient»  if  the  trial  by  jury  be  not  impaired,  although  it  niAj  be  8iib-> 
jeoted  to  new  modes  and  even  rendered  more  ezpensiTey  if  the 
pnblic  intereet  demand  each  alteration."  So  in  J(m$8  r.  BMinBr 
8  Ora7>  839,  it  was  held  that  a  statute,  whieh  authorizes 'a  single 
magistrate  to  try  and  pass  sentenoe  in  a  criminal  case,  but  gives 
the  defendant  an  unqualified  and  unfettered  right  of  appeal,  and  a 
trial  by  jury  in  the  appellate  oourt,  subject  only  to  the  requirement 
of  his  giTing  bail  for  his  appearance  there,  or  in  de&ult  of  such 
bail,  being  committed  to  jail,  is  not  unconstitutional  as  impairing 
the  right  of  trial  by  jury. 

The  defendant  having  desired  a  jury  trial  was  entitled  to  it,  upon 
complying  with  the  condition  intariably  attached  to  such  trials  in 
civil  cases — the  payment  of  the  jury  fee.  With  this  he  declined 
to  cpmply.  He  stands  in  the  same  situation  as  a  plaintiff  would  be 
in,  who  neglected  or  refused  to  comply  with  this  requirement  of 
law.  Declining  to  make  the  required  payment,  the  defendant  must 
be  held  as  waiving  the  right  to  a  jury  trial,  when  he  refuses  to  do 
what  is  an  essential  and  reasonable  prerequisite  to  its  enjoyment. 
All  that  remained  to  be  done  was  a  trial  by  the  judge  or  the  entry 
of  a  default  The  defendant  preferred  a  trial  by  the  presiding  jus* 
tice,  and  the  remaining  inquiry  relates  to  the  ruling  of  the  justice 
upon  thattriaL 

[The  lemaiader  of  the  opinion  is  unimportant] 


SXJITB  Y.  JjMkXOL 

Qgh&t — mJMtmimti  la  ^giM^^fu^  ^miUfiMU  If 

A  rBglflter  of  deeds  fklaelj  certified  over  hit  otBdal  eigiukiare,  thai  he  had 
ezamined  a  title,  and  found  it  anineumbered.  It  wu  no  part  of  hit  offldal 
duty  to  make  examinations  or  certificates  of  title.  EM,  that  he  was  goiltj 
of  miscondaet  in  office.    Taflbt,  J.,  dissenting. 

Ikdiotxbnt  under  a  statute  providing  for  the  rraioval  oi  register 
of  deeds  for  misconduct  m  ofllce. 
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The  indiotment  allegecU  among  other  things,  that  the  defendant, 
a  raster  of  deeds  for  the  county  of  Onmberland,  did,  on  the  2d  of 
April,  I8689  then  and  there,  knowingly,  pnrposely,  designedly,  and 
nnlawf nlly  make,  issne  and  deliver  to  some  person  unknown,  his 
oiBcial  certificate  as  such  register,  in  the  words  and  figures  follow- 
ing, yiz.: 

^  PoBTLAKD,  April  22, 1868.  This  may  certify,  that  I  have  exam- 
jied  the  title  of  James  W.  Leavitt  to  lot  situated  on  State  street, 
Portland,  and  that  I  find  no  incumbrance  on  the  same  whatever 

(Attest)  Ebek  Lbaoh,  Register.^* 


u 


That  said  certificate,  when  thus  made,  issued  and  delivered,  was 
fidse  and  untrue,  and  that  said  real  estate,  named  in  said  certificate, 
was  not  free  of  all  incumbrance,  as  therein  stated,  but  that  then  and 
there,  when  the  same  was  so  made,  issued  and  delivered,  there  was 
m  valid  attachment  thereon  for  the  sum  of  $15,000,  by  virtue  of  a 
writ  against  said  Leavitt,  all  of  which  Leach  then  and  there  well 
knew;  that  Leach,  then  and  there,  knowingly,  purposely,  designedly, 
and  unlawfully  made,  issued  and  delivered  said  certificate,  in  his 
official  capacity  as  register  of  deeds,  for  said  county,  well  know- 
ing the  same  to  be  false  and  untrue ;  and  that  said  Leach  was  then 
and  there  guilty  of  misconduct  in  his  office  of  register  of  deeds  for 
said  county,  and  incapable  of  discharging  its  duties  against  the 
peace,  etc. 

2.  That  the  respondent,  on  April  22,  1868,  at  Portland,  was,  and 
still  is,  register  of  deeds  for  said  county,  and  was  then  and  thera 
guilty  of  misconduct  ih  his  said  office  of  register  of  deeds  in  this,  that 
on  said  day  and  year,  the  said  Leach,  at  said  Portland,  in  his  offi- 
cial capacity  aforesaid,  knowingly,  designedly,  unlawAilly,  and  with 
intent  to  defraud,  made,  issued  and  delivered  to  some  person 
unknown,  a  certain  certificate  in  the  words  and  figures  following,  to 
wit:  [same  as  in  first  count] 

That  siud  certificate  was  then  and  there  false  and  untrue,  and  the 
said  real  estate  was  then  and  there  under  a  valid  attachment  on  a 
writ  against  the  said  Leavitt  for  $15,000,  and  Leach  then  and  there, 
when  he  made,  issued  and  delivered  said  certificate,  well  knew  it 
was  fidse  and  untrue,  and  that  said  attachment  existed  on  said  real 
estate  against  the  peace,  etc. 

The  third  and  fourth  counts  were  similar  to  the  second,  without 
the  aUetration  of  the  ^intent  to  defhrad.^ 
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The  fifth  coant  was  like  the  first,  with  the  exception  that  imme^ 
diately  following  the  certificate  sncceeded  the  allegations : 

That  said  certificate,  at  said  Portland,  on  the  day  and  year  last 
aforesaid,  so  made  and  delivered  by  said  Leach  as  aforesaid,  wa» 
false  and  nntrne,  and  that  the  said  Leach  then  and  there  knew  the 
same  was  false  and  nntrne  in  this,  that  when  said  certificate  was  so 
made  and  delivered,  there  was  a  valid  and  existing  attachment  for 
$15,000  on  said  real  estate,  named  in  said  certificate,  by  virtue  of  a 
writ  against  said  Leavitt,  demanding  that  snm  as  damages,  aU 
of  which  then  and  there  appeared  by  the  records  of  said  registry  of 
deeds,  etc 

It  ap])eared  in  evidence  on  the  part  of  the  government,  inter  alia^ 
that  the  respondent  was  dnly  elected  and  qualified  as  register  of 
deeds  in  and  for  the  county  of  Gumberland,  and  entered  upon  the 
discharge  of  his  official  duties  on  January  1,  1868 ;  that  Leach 
detailed  the  circumstances  of  the  giving  of  the  certificate  substan- 
tially as  follows :  ^  That  a  few  days  before  making  it,  while  he  was 
busy  in  the  office  of  the  register,  some  person  called  and  requested 
the  respondent  to  look  up  the  title  to  a  piece  of  real  estate  on  State 
street;  that,  before  he  completed  the  search,  the  applicant  called 
two  or  three  times ;  that,  when  he  completed  the  search,  respondent 
told  the  applicant  that  he  had  gone  over  the  records,  and  found  na 
mortgage  or  conveyance,  but  had  found  an  attachment  (ChurchiU  v. 
LeaviU)y  and  pointed  it  out  to  the  applicant,  who  replied  that  he 
knew  all  about  the  attachment,  which  amounted  to  nothing;  thikt 
the  applicant  soid  that  the  respondent  might  make  out  a  memoran- 
dum of  the  result  of  his  investigation ;  that  the  respondent  asked 
the  applicant  if  respondent  should  mention  the  attachment  in 
the  memorandum,  and  the  applicant  replied  no,  it  was  of  no 
account,  that  the  applicant  only  wanted  it  for  his  own  private  use, 
and  upon  the  whole,  that  the  respondent  might  make  applicant  a 
certificate  without  mentioning  the  attachment;  that  respondent 
replied  he  could  not  make  the  certificate  without  mentioning  the 
attachment,  whereupon  the  applicant  said  he  did  not  want  that  put 
in,  as  it  did  not  amount  to  any  thing ;  and  that  respondent  wa» 
induced  to  give  the  certificate,  because  it  was  for  the  applicant's  pri- 
vate use. 

It  also  appeared  that  the  respondent  testified  in  the  criminal 
prosecution  of  State  v.  William  Chase,  that  at  the  time  the  respond* 
ent  delivered  the  certificate,  it  was  false,  and  that  he  knew  it 
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One  JerriSy  called  by  the  goyernment,  testified :  That  in  1868,  he 
agent  for  selling  real  estate;  that  the  certificate  in  qnestion 
was  presented  to  witness  by  one  William  Ohase,  who  wanted  to 
raise  money  on  a  mortgage,  when  witness  told  Ghase  that  a  certifi* 
cate  from  the  register  of  deeds  would  be  required  that  there  was  no 
incumbrance  on  the  property ;  that  in  consequence  of  the  informa- 
tion contained  in  the  certificate,  witness  loaned  Ghase  $7,000  and 
took  a  mortgage  on  the  property  referred  to  in  the  certificate;  that 
Ohase  was  negotiating  for  James  W.  Leavitt,  and  witness  for  one 
Converse,  who  required  a  certificate  from  the  register;  that  witness 
had  no  information  that  an  attachment  existed  on  that  property 
when  he  negotiated  the  loan;  and  that  the  property  was  worth 
•10,000. 

**  Does  it  appear  that  any  suitable  explanation  has  been  made  or 
attempted  P  None  at  all  appears  until  Oh^ise's  trial  in  January, 
1870,  four  months  after  the  leTy.** 

The  respondent  did  not  testify. 

The  Terdict  was,  not  guilty  on  the  second  count,  and  guilty  on  all 
the  others. 

Thereupon  the  respondent  alleged  exceptions. 

The  respondent  also  moved  in  arrest  of  judgment  upon  the 
alleged  ground  that  no  offense  known  to  the  law  was  set  forth  in 
the  firsts  third,  fourth  and  fifth  counts  in  the  indictment. 

The  presiding  judge  orerruled  the  motion,  and  the  respondent 
alleged  exceptions. 

DmfU  A  Drummond,  for  respondent. 

I%ama8  B,  Se$dy  attorney-general,  for  the  State. 

Km,  J.  The  indictment  in  this  case  is  founded  upon  B»  &» 
1867,  ch.  7,  §  15,  and  is  against  the  respondent  as  register  of  deeds 
for  Gumberland  county,  and  w^  tried  in  the  superior  court  and 
oomes  here  on  exceptions.  That  section  provides  that  ^when  on 
presentment  of  the  grand  jury,  or  information  of  the  attorney-gene- 
ral to  the  supreme  judidtd  court,  any  register  of  deeds,  by  default, 
confession,  demurrer  or  verdict,  after  due  notice,  is  found  guilty  of 
misconduct  in  office,  or  incapable  of  discharging  its  duties,  the 
court  shall  enter  judgment  for  his  removal  firom  office.''  Provision 
is  then  made  for  the  issuing  of  a  writ  to  the  sheriff  to  take  possession 
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of  the  books  and  papers  belonging  to  the  office,  and  for  the  ddirery 
by  him  of  the  same  to  the  clerk  of  the  courts. 

This  provision,  giving  power  to  the  court  to  remove  a  civil  officer 
is,  80  far  as  we  are  advised,  the  only  one  of  that  nature  to  be  found 
in  our  statute  book.  The  constitution  (art.  9,  §  5)  gives  the  power 
of  removal  to  the  governor  with  advice  of  council,  of  every  person 
holding  any  office,  on  the  address  of  both  branches  of  the  legislature. 
And  it  also,  in  the  same  section,  provides  that  ^*  every  person  hold- 
ing any  civil  office,  under  this  State,  may  be  removed  by  impeach- 
ment for  misdemeanor  in  office.^'  In  the  single  case  of  register  of 
deeds,  a  like  power  is  given  to  the  court,  when,  under  an  indictment 
or  information  against  that  officer,  he  is  found  guilty  of  ''  miscon- 
duct in  office." 

It  is  to  be  observed,  in  the  first  place,  that  this  section  is  not  one 
providing  for  the  punishment  of  the  individual  offender  by  fine  or 
imprisonment  for  an  offense  against  its  provisions.  It  is  not  in 
that  sense  a  strictly  penal  statute.  It  is  rather  in  the  nature  of  an 
inquest  of  office,  and  the  consequences  of  a  conviction  under  it 
reach  only  to  the  possession  of  the  office  and  its  emoluments.  It 
seems  much  like  the  substitution  of  the  court,  for  the  legislature 
when  acting  by  impeachment  or  address,  as  provided  in  the  section 
of  the  constitution  before  alluded  to.  These  distinctions  may  be  of 
some  importance  in  giving  a  construction  to  the  statute,  and  in 
determining  the  limits  to  be  given  to  the  language  used. 

The  principal  question  in  this  case  is,  what  did  the  legislature 
mean  by  the  words  '^  misconduct  in  office  ?  " 

The  charge  is,  that  the  respondent,  being  register  of  deeds,  on 
application  to  him,  made  and  signed  in  his  official  capacity  a  certi* 
ficate  that  he  had  examined  the  title  of  an  individual  named  to  a 
lot  of  land  in  Portland,  within  his  county,  and  found  no  incum- 
brance on  the  same  whaterer;  whereas,  in  fact,  there  was  an  in- 
cumbrance by  an  attachment  to  the  amount  of  $15,000,  which,  as 
by  law  required,  was  entered  in  the  registry  and  appeared  on  the 
records  of  the  same ;  and  the  respondent  well  knew  the  fact  when 
he  gave  the  certificate,  and  well  knew,  at  the  time,  that  his  certifi- 
cate was  false,  and  he  knowingly,  purposely,  designedly  and  unlaw- 
fully made  and  issued  the  certificate.  In  one  count  of  the  indict- 
ment he  is  charged  with  an  **  intent  to  defraud."  But  this  intent  is 
negatived  by  the  jury.  But  with  this  intent  eliminated,  we  have 
enough  left  to  say,  without  hesitation,  that  the  facts  charged  and 
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in  aubstanoe  admitted^  show  '^ misconduct"  in  whatever  light  they 
are  yiewed*  They  show  an  act  done,  by  one  who  may  well  be  pre- 
mimed  to  know  the  facts,  having  the  custody  and  charge  of  the 
xeooidSy  which  was  a  false  statement  of  the  state  of  the  title  to  a 
paartienlar  parcel  of  real  estate,  and  well  known  by  him  to  be  false, 
and  issued  or  delivered  to  another  person,  known  or  unknown, 
without  qualification  or  restriction,  which  statement  was  not  gen- 
eni,  but  particular  in  this,  that  it  certified  to  an  examination  of  the 
veoords  touching  this  specific  parcel  of  land.  Although  there  might 
be  no  actual  corruption  shown  by  way  of  bribe  or  pecuniary  induce- 
ments, yet  the  making,  issuing  and  certifying  such  false  statement^ 
knowing  it  to  be  such,  and  knowing  that  it  was  calculated  to 
deceive  and  mislead  honest  men,  who  might  rely  upon  it  unhesita- 
tingly in  their  transactions,  was  an  unjustifiable  act,  whether  done 
by  a  man  in  office  or  by  one  out  of  office,  and  is  mildly  character- 
ized by  the  word  '^misconduct"  if  we  prefix  no  adjective  denoting 
the  moral  quality  of  the  act 

But  the  respondent  places  his  defense  primarily  and  chiefiy  upon 
the  distinction  he  makes  between  the  misconduct  of  the  act  viewed 
as  the  act  of  a  private  individual,  and  misconduct  in  office.  His 
counsel  stated  the  point  clearly  in  his  first  requested  instruction,  as 
follows:  ^That  what  the  statute  calls  'misconduct  in  office'  relates 
to  some  act  which  it  is  the  person's  official  duty  to  perform.  And 
as  it  is  no  part  of  the  official  duty  of  the  register  of  deeds,  to  exam- 
ine the  records  and  give  certificates  of  title,  the  certificate  given  by 
the  defendant  in  this  case,  even  if  given  corruptly  and  fraudulently, 
did  not  constitute  misconduct  in  office."  This  request  was  refused, 
and  the  following  instruction  given: 

''I  instruct  you,  that  if  you  find  that  respondent  made,  signed 
and  delivered  to  any  person  the  certificate  in  question,  at  his  office, 
at  the  time  of  its  date,  knowing  it  to  be  false  at  the  time  in  a  mate- 
rial particular,  the  act  may  amount  to  misconduct  in  office;  it  is 
evidence  which  would  authorize  a  verdict  against  the  respondent  on 
all  the  counts  but  the  second."  The  second  count  alone  charged 
that  the  certificate  was  given  with  intent  to  defraud.  On  this  count 
the  jury  found  the  accused  not  guilty.  On  all  the  other  counts 
they  found  him  guilty. 

Was  this  ruling  erroneous?  It  was  so  clearly  if  the  proposition 
contained  in  the  request  is  the  true  construction  of  the  statute.  It 
is  quite  clear  that  the  certificate  in  question  is  not  one  that  the 
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regiiter  was  bound  by  law  to  give,  and  that  it  was  not  one  which 
oonld  be  naed  as  legal  eyidenoe  of  the  fact  in  court  If,  therefore, 
the  proof  of  miscondnct  in  oflSce,  under  this  indictment,  is  to  be 
strictly  limited  to  eyidence  which  relates  to  some  act  which  it  is  the 
person's  official  dnly  to  perform,  the  ruling  was  wrong. 

We  do  not  incline  to  the  opinion  that  this  statute  intended  to 
confer  upon  the  court  the  unlimited  power  to  remove  an  indiyidoal 
from  office,  upon  proof  of  Cscts  showing  immoral  or  felonious  con- 
dnct»  entirely  disconnected  from  his  office,  and  not  being,  or  pur- 
porting to  be,  in  any  sense  an  official  act,  or  assuming  to  be  such. 

This  apparently  unlimited  power  to  remoTe  for  private,  as  well 
as  public  or  official  acts  done  in  or  by  color  of  office,  is  given  to  the 
gOTemor  and  council  on  address  by  both  branches  of  the  legisla- 
ture. But  this  does  not  cover  the  case  before  us.  The  act  here 
complained  of  is  one  that  purports  to  be  an  official  act,  and  has 
rektion  to  the  records  of  which  he  is  the  legal  custodian*  It  is  a 
certificate  of  fiKSt,  of  what  does  and  what  does  not  appear  on  those 
records,  which  it  is  his  duly  to  record,  and  to  certify,  and  to  give 
attested  copies  of,  which  may  be  used  as  evidence.  It  is  true  that 
any  private  person  may  examine  the  records  of  deeds,  and  give  % 
certificate  as  to  the  result  of  his  search.  If  such  private  person 
should  give  to  his  employers  a  certificate  which  is  entirely  ftlse^ 
and  known  by  him  to  be  so,  he  could  not  be  indicted  under  thia 
statute.  But  he  might  be  liable  to  indictment  at  common  law,  if 
any  one  was  defrauded  thereby,  and  be  also  Uable  to  an  action  for 
damages.  But  the  certificate  in  question  derived  its  oihief  import- 
ance from  the  official  signature  as  ^  Register.'* 

It  was  calculated  to  mislead  and  deceive  even  the  most  cantioa% 
and  chiefiy  because  it  came  with  the  color  of  office  on  its  fMe. 

On  a  careful  examination  of  the  statute  in  question,  and  of  its 
objects  and  the  wrongs  and  misdoings  which  the  legislature  had  in 
view,  we  cannot  come  to  the  conclusion  that  it  was  the  intention  to 
limit  the  misconduct  in  office,  however  flagrant,  to  acts  which  it  can 
be  shown  were  strictly  such  as  the  law  required  or  directly  author- 
ized the  officer  to  perform,  and  which  had  legal  efficacy  by  reason 
of  the  official  certificate.  We  think  the  legislature  did  not  intend 
thu  to  be  a  strictlj  penal  statute,  for  the  punishment  by  fine  or 
imprisonment  of  tbt  individual  offender,  but  intended  by  this  mode 
to  reach  every  register  of  deeds  who  should  use  his  office  or  his  offi- 
cial name  ina  false  or  fraudulent  manner,  or giveonnencj  or  ersdit 
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io  any  oiBoial  oeitifloate  or  other  papei.  which  might  be  used  for 
the  porpofle  of  fraud  or  imposition  to  the  damage  of  honest  men.  If 
a  register  should  write  out  what  purported  to  be  a  copy  of  a  deed 
of  a  lot  of  land,  none  such  being  in  existence,  and  should  certify 
thereon,  falsely,  that  that  deed  was  on  the  records  of  the  county, 
naming  the  book  and  page,  no  one  would  question  that  such  an  act 
was  ^  misconduct  in  office."  But  if  he  should  certify  under  his  offi- 
cial signature,  that  there  was  no  deed  on  record  from  A.  to  B.  of 
a  particular  lot,  when  there  was  one  there,  and  he  knew  that  it 
was  there,  it  might  be  said  that  this  would  not  be  a  certificate  which 
he  was  bound  to  gite,  and  that  it  had  no  legal  efficacy,  yet  who  can 
doubt  that  such  an  act  would  be  gross  misconduct  in  office.  The 
same  may  be  sud  of  records  of  attachment 

When  an  officer  acting  in  his  official  capacity,  and  under  his  offi- 
cial signature  does  an  act  which  has  relation  and  refers  to  matters 
belonging  to  his  department,  and  under  his  jMurticular  chaise,  and 
he  acts  knowingly,  designedly,  falsely,  and  the  act  is  one  calculated 
to  mislead,  and  one  that  in  its  nature  may  be  used  for  purposes  of 
fraud  or  imposition,  it  is  misconduct  in  office,  within  the  intent  of 
this  statute.  And  this,  although  no  actual  corruption  by  bribery 
or  otherwise  is  proTcd.  The  mischief  is  the  same,  if  the  wrong  was 
the  result  of  unpardonable  weakness  in  listening  and  yielding  to  the 
solicitations  or  repiesentations  of  a  fhmdulent  schemer,  as  when  it 
18  the  result  of  a  direct  bribe.  The  law  did  not  intend  to  allow 
a  man  to  remain  as  the  custodian  of  the  records  of  all  the 
titles  to  lands,  in  the  county,  and  to  give  official  certificates 
and  copies  of  a  most  vital  character,  who  is  shown  to  hate  been 
gnilty  of  giving  knowingly  a  false  certificate,  touching  what 
those  records  contained  or  did  not  contain.  And  this  would  seem 
to  be  an  almost  necessary  rule  to  protect  the  public,  when  we  find 
that  such  remarkable  proceedings  on  his  part  as  are  developed  in 
this  case,  made  so  slight  an  impression  upon  him,  and  were  consid- 
ered of  so  trivial  a  character,  that  he  cannot  remember  who  the 
individual  was  who  procured  the  certificate,  although  he  had  had 
several  conversations  with  him,  and  had  been  persuaded  by  him  to 
give  the  certificate  against  his  convictions  and  knowledge. 

It  is  well  known  that  in  our  country,  generally,  intermediate  title 
deeds  do  not  pass  with  the  title,  from  grantor  to  grantee  as  in 
Ungland,  when  the  land  owner  has  possession  it  all  the  original 
deeds^  often  from    a  remote  antiquity.    Hence  our  rule,  which 
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Allows  a  party  to  prove  the  suocessiTe  links  of  his  title,  by  copies  of 
deeds,  certified  by  the  register  of  the  county,  in  whose  registiy  they 
are  reoordedi  This  would  soon  become  a  dangerous  and  imprao- 
tioable  rula^  if  the  most  unbounded  confidence  is  not  rqx>sed  in  the 
integrity  and  oorrectnesB^  and  even  sompulons  oaie  of  the  register. 
Froot  of  one  intentionally  fidse  certificate,  by  which  an  imperfect 
title  was  supplemented,  would  lead  to  such  mistrust^  that  the  whole 
rule  would  be  abrogated,  which  is  now  ao  useful  and  satisfactory. 

The  law  will  not  allow  a  person  who,  assuming  to  be  and  acting 
as  an  officer,  exacts  illegal  fees  or  does  other  illegal  acts  as  such 
officer,  to  defend  on  the  ground  that  he  was  not  in  fMSt  such  officer, 
duly  qualified.  The  law  says  to  him,  ''you  assumed  to  act  as  an 
officer,  and  yon  led  another  party  to  regufd  you  as  such,  and  to  pay 
you  money  in  that  capacity,  and  you  shall  not  now  be  allowed  to 
deny  your  official  character.''  May  not  the  law,  with  equal  pro- 
priety, say  to  an  officer:  **  You  undertook  to  do  an  act  and  give  a 
certificate  in  your  official  character,  touching  matters  belonging  to 
your  office,  calculated  to  mislead  honest  men,  and  you  shall  not 
shelter  yourself  from  a  ohazge  of  misconduct  in  your  office  by  set- 
ting up  the  plea  that  it  was  not  an  act  which  the  law  required  yoti 
to  do." 

There  is  a  manifiBBt  distinction  between  a  case  of  misconduct^ 
resulting  in  loss  of  office  only,  and  the  charge  of  a  legal  crime, 
which  requires  proof  of  criminal  intent  before  conviction,  and  pun- 
ishment of  the  person  by  fine  or  imprisonment  after  conviction. 
In  the  latter  there  must  be  a  direct  charge  in  the  iAdictment  of  the 
criminal  intent  and  criminal  act  ''Misconduct''  does  not  neoes* 
sarily  imply  corruption  or  criminal  intention.  We  think  the  legis- 
lature used  the  word  in  ite  more  extended  and  liberal  sense.  This 
statute  is  not,  strictly  speaking,  a  penal  statute,  but  rather  remedial 
and  protective. 

Our  conclusion  on  this  part  of  the  case  is  that  the  first  instruc- 
tion given,  as  before  stated,  was  correct,  and  the  requested  instruo* 
tions  on  this  point  were  properly  withheld. 

[The  remainder  of  the  opinion  relates  to  unimportant  questions 
as  to  evidence] 

Tavut,  J,  diMantsd* 

Mofceptions  overmktL 


JULY  TEHM,  1872.  Jgi 


W«fibiodk  Mannfactaring  Go.  t.  Qzaat. 


Wbbtbbook  Maxufaotubiko  OoHPAinr  y.  Gbavt. 

(60116.88.) 

I%me — eompuUUhH  of-^  "flraetion  of  a  dof/*    Banktupteif. 

A  debtor's  piopertj  was  attached  on  March  8  at  7  o'clock  P.  ]i.,and  his  petitkMi 
In  bankruptcy  was  filed  Jalj  8,  aacceeding,  at  8  o'clock  p.  M.  HM  that  the 
maxim  that  in  law  there  is  no  fraction  of  a  daj,  did  not  applj  and  that  the 
attachment  was  dissolved  under  section  14  of  the  bankrupt  act,  dissolTing 
aUsehmants  made  within  foor  months  of  the  commencement  of  proceedings 
in  bankruptcj. 

Action  on  the  case  against  the  defendant  as  sheriff  of  Waldo 
connty  for  failure  to  Borrender  property  attached  on  a  writ  in  favor 
of  plaintiff  against  one  Treat 

The  deputy  of  defendant^  under  said  writ»  attached  the  said 
Treat's  property  at  7  o'clock  P.  ic,  March  8th,  1867.  On  the  8th 
of  July,  then  next,  the  petition  in  bankruptcy  of  said  Treat  was 
filed  at  two  o'clock  and  fifty  minutes  p.  h.  The  court  below  held 
that  the  proceedings  in  bankruptcy  dissolved  the  attachment  and 
ordered  judgment  for  the  defendant  The  plaintiff  alleged 
exceptions. 

W.  L.  Putnam^  for  plaintiff. 

Howard  dt  Cleaves^  for  defendant 

Walton,  J.  This  is  an  action  against  the  sheriff  of  the  county 
of  Waldo,  for  the  alleged  misdoings  of  his  deputy  in  not  keeping 
property  attached.  The  defendant  claims  that  the  attachment  was 
dissolved  by  the  debtor's  going  into  bankruptcy  within  four  months 
after  it  was  made. 

The  fourteenth  section  of  the  United  States  bankrupt  act  declares 
that  any  attachment  of  the  bankrupt's  property,  made  within  four 
months  next  preceding  the  commencement  of  die  proceedings  in 
bankruptcy,  is  thereby  dissolved. 

The  attachment  in  this  case  was  made  March  8, 1867,  at  seven 
o'clock  in  the  afternoon.  Proceedings  in  bankruptcy  were  com- 
menced July  8, 1867,  at  two  o'clock  and  fifty  minutes  in  the  after- 
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noon.  The  time  between  the  two  events  is  fonr  hours  and  ten 
nrjnntes  less  than  four  months.  It  is,  therefore,  dear  that  the 
attachment  was,  in  fact,  made  within  four  months  next  before  the 
proceedings  in  bankruptcy  were  commenced.  We  fail  to  perceive 
any  good  reason  why  the  attachment  shall  not  be  held  to  have  been 
dissolved.  Certainly  it  must  be,  if  the  exact  truth  and  an  accurate 
computation  of  the  time  are  allowed  to  prevail 

The  objection  is,  that  such  a  decision  will  conflict  with  the  maxim 
that  in  law  there  is  no  fraction  of  a  day.  But  this  maxim  is  a  self- 
evident  fiction;  and,  as  Judge  Stoby  said,  in  Richardwris  cosb^ 
%  Story,  671,  is  true  only  mb  modOy  and  in  a  limited  sense,  where 
it  will  promote  the  right  and  justice  of  the  case,  and  is  never  allowed 
to  operate  against  the  right  and  justice  of  the  case.  It  is  undoubt* 
edly  a  very  useful  maxim  when  properly  applied,  as  in  the  service  of 
legid  precepts  and  notices  generally,  and  in  mercantile  contracts,  as 
it  avoids  the  inconvenience  of  endeavoring  to  ascertain  with  pre- 
cision at  what  hour  of  the  day  the  precept  or  notice  was  served, 
or  at  what  hour  a  note  or  bill  of  exchange,  payable  on  time,  was 
signed,  eta  But  in  a  case  like  this,  where  the  conflicting  claims  of 
creditors  are  to  be  determined  by  an  accurate  computation  of  time, 
and  we  have  the  means  before  us  of  computing  the  time  accurately^ 
and  there  is  no  inconvenience  to  be  avoided,  we  think  that  any 
maxim  which  should  lead  the  court  to  decide  contrary  to  the  truth, 
would  be  misapplied.  The  bankrupt  act  makes  the  commencement 
of  the  proceedings  in  bankruptcy  the  initial  point,  or  terminus  a 
quo,  of  the  fonr  months  in  question  ;  and  with  positive  record  evi- 
dence before  us,  of  the  exact  time  when  that  event  occurred,  it 
seems  to  us  it  would  be  a  plain  and  willful  violation  of  the  statute 
to  commence  the  computation  at  any  other  time.  We  think  the 
computation  in  this  case  should  commence  on  the  8th  of  July, 
1867,  at  two  o'clock  and  flfky  minutes  in  the  afternoon,  that  being 
the  precise  time  when  the  proceedings  in  bankruptcy  were  com- 
menced, and  by  then  reckoning  backward  fonr  calendar  months  we 
shall  reach  the  8th  of  March,  1867,  at  the  same  hour  of  the  day, 
namely,  two  o'clock  and  fifty  minutes  in  the  afternoon.  By  thus 
measuring  the  time  truly  and  accurately,  we  shall  see  that  the 
attachment  was  within  the  four  months  by  four  hours  and  ten 
minutes;  for  it  was  not  made  till  seven  o'clock  in  the  afternoon  of 
that  day.  It  being  thus  demonstrated  that  the  attachment  wai 
within  fonr  months  next  preceding  the  commencement  of  the  pro- 
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oeedingB  in  bankruptoji  oar  oonoliidon  is  that  it  was  thereby  dis- 
Bolred.  And  in  this  oonolnsion  we  think  we  are  not  only  justified 
by  reason  and  the  express  requirements  of  the  statute,  but  also  by 
authority. 

Professor  Parsons  says  that  in  the  applioation  of  the  insolvent 
laws,  the  very  hour  is  inquired  into ;  that  he  is  aware  of  no  oases 
where  the  teohnioal  rule  of  the  law,  that  no  fraction  of  a  day  can 
be  allowed,  has  been  adhered  to  in  bankruptcy,  save  the  Matter  of 
David  Howes,  6  Law  Reporter,  297 ;  and  the  Matter  of  Wettmant 
7  id.  25,  where  the  doctrine  laid  down  in  the  first  case  is  maintained 
and  defended ;  and  he  expresses  the  opinion  that  the  yiews  of  the 
judge,  though  able,  savor  of  technicality.  He  says  further,  that 
the  reason,  or  at  least  the  justice,  of  allowing  the  exact  time  to  be 
inquired  into,  is  obvious;  that  if  one's  rights  depend  upon«whether 
a  certain  thing  was  done  more  or  less  than  a  certain  number  of 
months  before  another,  it  is  as  proper  to  ascertain  the  exact  time  as 
it  is  when  there  is  a  question  whether  an  attachment  of  land,  or 
the  record  of  a  conveyance,  was  first  made.  Pars.  Merc.  Law  (2d 
ed.)  282-3. 

Qodeon  v.  Sanctuary^  4  Bam.  ft  AdoL  265,  is  a  case  directly  in 
point.  There  the  bankrupt's  goods  had  been  seized  on  execution, 
and  the  question  was,  whether  more  or  less  than  two  calendar 
months  had  elapsed  between  the  seizure  and  the  time  when  he  went 
into  bankrupt^,  and  whether,  in  computing  the  time,  the  court 
could  take  notice  of  the  fraction  of  a  day ;  and  the  court  held  that 
they  oould.  '^  I^"  said  Baron  Park,  '*  the  fraction  of  a  day  be  taken 
into  account  (as  it  may),  it  would  appear  that  more  than  two 
calendar  months  had  elapsed  between  the  time  of  the  seizure  and 
the  issuing  of  the  commission;  that  is,  between  eleven  o'clock  of 
the  forenoon  of  the  13th  of  August,  and  twelve  o'clock  of  the  13th 
of  October ;  because  sixty-one  complete  days,  which  are  the  two 
calendar  months,  would  have  elapsed  by  eleven  o'clock  of  the  13th 
of  October,  and  the  commission  did  not  issue  until  twelve  or  one 
o'clock  of  that  day." 

Mr.  Powell  says  that  the  legal  fiction  that  there  is  no  fraction  of 
a  day,  like  all  other  legal  fictions,  holds  good  only  in  respect  of  the 
enAB  and  purposes  for  which  it  was  invented;  that  when  it  is  urged 
to  an  intent  not  within  the  reason  or  policy  of  the  fiction,  the  truth 
may  be  shown ;  that  the  presumption  of  law  that  an  act  done  on 
•ny  particular  day  was  done  the  first  moment  of  that  day  (which 
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ifl  only  another  mode  of  saying  there  is  no  firaction  of  a  day),  can 
never  operate  where  there  is  positive  evidence  of  the  fact ;  for  the 
positive  evidence  most  always  control  the  presumptive;  and  he 
niers  to  many  cases  in  iUnstration  of  these  propositions.  Powell 
on  Powers,  681-7. 

And  in  Bigdow  v.  Wtllson,  1  Pick.  485,  Mr.  Justice  Wildb  says, 
**  This  maxim  is  a  fiction  of  law,  and  when  it  is  material  to  distin- 
guish, the  truth  may  be  shown ;  for  a  fiction  of  law,  introduced  for 
the  sake  of  convenience  and  justice,  ought  never  to  be  allowed  to 
work  a  wrong ;  thus,  when  it  is  necessary  to  determine  the  priority 
of  two  attachments,  the  precise  time  of  each  attachment  may  be 
shown ;  and  so  in  many  other  cases." 

We  think  these  authorities  abundantiy  justify  us  m  the  conclu* 
■ion  to  If  hich  we  have  come,  and  which  we  have  already  expressed. 
Many  others  to  the  same  effect,  both  English  and  American,  could 
be  cited  ;  but  we  deem  it  unnecessary  to  do  so.  And  we  will  add 
that  this  conclusion  renders  it  unnecessary  for  us  to  enter  the  vor- 
tex of  conflicting  decisions,  as  to  whether,  in  the  computation  of 
time  from  an  act  done,  the  day  on  which  the  act  is  done  should  be 
included  or  excluded.  A  very  good  review  of  the  authorities  upon 
this  ))oint  will  be  found  in  4  Am.  Law  B^.  (new  series),  222,  in 
which  the  learned  writer  comes  to  the  conclusion  that  under  stat- 
utes and  rules  of  court,  the  current  of  authorities  runs  strongly  in 
favor  of  excluding  the  day  on  which  an  act  is  done,  an  event  hap* 
pens,  or  of  a  date  referred  to,  in  the  computation  of  time  therefrom ; 
and  several  of  the  decisions  in  this  State,  and  the  leading  case  of 
Bigebno  v.  WittsaHf  1  Pick.  485,  are  among  the  authorities  cited  in 
support  of  the  conclusion.  If  we  should  adopt  the  same  view,  the 
result  would  be  the  same  as  that  to  which  we  have  already  arrived. 

Eiwtpiions  averruhd. 
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ChmtUiiMnuii  low— I010M  eannat  loan  &r0dU  to  pHnaU  mUmpriM, 

Thm  l^gldatim  aymoi  conitUutioiudl j  aalhorlse  a  town  to  Iomi  its  andil  !• 
pOTOPB  who  will.  In  eonsidentioii  thereof,  mifctntaiii  ft  mannficturiag  eslw 
prbe  in  the  town  for  their  own  private  emoloment 

Pbhtiok  of  Joshaa  Allen  and  others,  taxable  inhabitantfl  of  the 
town  of  Jay,  against  the  inhabitants  of  the  town  and  the  adeotmen 
fliereol 

The  petition  alleged  substantially  — 

That  the  petitioners  are  taxable  inhabitants  of  Jay;  that  the 
town,  on  April  21, 1870,  at  a  legal  meeting  called  therafor,  passed 
the  following  vote  (see  opinion) ;  that  so  much  of  the  vote  as 
assumes  to  authorize  the  town  to  loan  its  credit  for  the  amount  and 
ptirpose,  and  upon  the  conditions  therein. named,  and  the  authority 
assumed  thereby  to  be  confirmed  upon  the  selectmen  of  Jay  to 
issue  bonds  in  the  manner  and  for  the  purposes  indicated  in  said 
vote,  were  and  are  without  authority  of  law,  the  town  having  no 
legal  right  or  power  to  authorize  the  acts  complained  of,  and  which, 
if  done,  will  be  in  derogation  of  the  rights  of  the  petitioners  and 
other  tax  payers  in  town ;  and  that  the  petitioners  are  informed  and 
belioTe  it  to  be  the  intention  of  the  selectmen  named  to  issue  the 
bonds,  under  the  vote,  to  the  amount  of  tlO,000  to  said  Hutchings 
and  Lane,  in  accordance  with  the  vote. 

And  they  pray  that  the  selectmen  named,  and  their  successors,  be 
enjoined  from  issuing  or  negotiating  such  bonds  for  the  purposes 
and  to  the  uses  named  or  contemplated  in  said  vote,  and  that  the 
inhabitants  and  their  officers  and  servants  be  alike  enjoined  —  and 
for  process. 

On  March  2, 1871,  notice  was  ordered  upon  the  respondents  return- 
able on  March  11th,  to  be  heard  by  the  judge  who  should  preside  at 
the  March  term  in  this  county,  the  hearing  to  be  whether  or  not 
a  temporary  injunction  should  issue.  At  the  hearing,  a  temporary 
injunction  was  granted.  Thereupon  it  was  agreed  to  submit  the 
case  to  the  law  court,  upon  the  facts  stated,  together  with  Private 
Laws  of  1871,  chap.  716.  And  if  the  complainants  were  entitled  to 
the  relief  claimed,  the  court  to  issue  the  proper  decree. 
Vol.  XL— 24 
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Applktok,  C.  J.  A  town  meeting  of  the  inhabitants  of  Jay 
was  duly  called  to  see  if  the  town  would  loan  its  credit  to  Hatching 
ft  Lane,  on  certain  terms,  provided  ^  said  Hntchins  ft  Lane  shall 
move  their  new  saw-mill  and  box  factory  from  Livermore  Falls  to 
Jay  Bridge,  and  also  put  in  operation  one  run  of  stones  for  grind- 
ing meal,  and  establish  their  manufacturing  business  as  soon  as  the 
month  of  September,  A.  D.  1870,  at  or  near  Jay  Bridge/' 

At  a  legal  meeting  held  upon  this  call  on  April  19th,  and  by 
adjournment  on  April  21, 1870,  the  town  "  voted  to  loan  their  credit 
to  the  amount  of  ten  thousand  dollars,  at  six  per  cent  annually,  to  H. 
W.  Hutchins  and  B.  £.  Lane,  provided  said  Hutchins  ft  Lane  will 
invest  the  amount  of  from  twelve  to  thirteen  thousand  dollars  in 
building  a  steam  saw-mill,  box  factory  machinery  and  land ;  also 
to  put  in  one  run  of  stones  for  grinding  meal,  to  be  located  at  or 
near  Jay  Bridge,  and  to  keep  the  above-named  property  in  good 
repair,  and  also  keep  it  amply  insured,  and  to  cause  said  manufac- 
turing business  to  be  carried  on  for  a  term  not  less  than  ten  years, 
said  Hutchins  ft  Lane  to  pay  all  the  interest,  and  ten  per  cent  of 
the  principal  annually,  after  three  years,''  the  town  to  be  secured  by 
a  mortgage  of  the  mill/machinery  and  land,  '^  at  the  rate  of  one  dol- 
lar for  every  seventy-five  cents  thus  loaned  by  said  town,  and  the 
selectmen  are  hereby  authorized  to  issue  town  bonds  for  the  above 
amount,  payable  in  yearly  installments  after  three  years,  at  six  per 
cent  interest  annually,  viz.:  one  thousand  dollars  the  first  year,  and 
nine  hundred  dollars  each  year  for  the  ten  succeeding  years,  pro- 
vided the  whole  amount  shall  be  necessary  to  establish  said  manu- 
facturing business." 

The  legislature  passed  an  act,  chap.  716,  approved  February  25f 
1871,  in  the  following  terms: 

"  Whereas,  upon  due  investigation  and  consideration,  we  deem  it 
for  the  benefit  of  the  town  of  Jay,  and  of  the  people  of  this  State, 
said  town  is  hereby  authorized  to  loan  the  sum  of  ten  thousand  dol- 
lars to  Hutchins  ft  Lane,  in  accordance  with  a  vote  taken  by  said 
town  on  the  21st  day  of  April,  eighteen  hundred  and  seventy,  for 
the  encouragement  of  manufacturing  in  said  town." 

The  complainants,  ten  taxable  inhabitants  of  Jay,  under  R  S.,  eh 
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T7»  §  6,  by  which  this  ooart  has  equity  joiisdiotion,  **  when  oonnties, 
dtim,  towns,  or  school  districts,  for  a  purpose  not  authorised  by  law, 
Tote  u>  pledge  their  credit  or  to  raise  money  by  taxation,  or  to  pay 
money  from  their  treasury,''  have  filed  a  bill  in  equity,  praying  that 
the  defendants  and  all  their  officers  may  be  enjoined  from  issuing 
certaii.  bonds,  duly  described  in  the  bill,  the  issue  thereof  being  for 
a  purpose  not  authorized  by  law. 

The  purpose  is  obyious,  and  the  inquiry  is,  whether  the  purpose 
is  one  authorized  by  law  ? 

Whether  the  loan  be  of  town  bonds  or  of  money,  as,  if  the  loan  be 
of  bonds,  the  town  must  ultimately  be  liable  for  their  payment,  and 
as  the  payment  is  to  be  raised  by  taxation,  matters  not  The  ques* 
tion  proposed  is  whether  the  legislature  can  authorize  towns  to 
raise  money  by  taxation,  for  the  purpose  of  loaning  the  money  so 
raised  to  such  borrowers  as  may  promise  to  engage  in  manufacturing 
or  any  other  business  the  town  may  prefer,  for  their  private  gain 
and  emolument  Is  the  raising  of  money  to  loan  to  such  persons  as 
the  town  may  determine  upon  as  borrowers,  a  legal  exercise  of 
the  power  of  taxation  ?  Ultimately,  it  will  be  found  that  the  ques- 
tion resolyes  itself  into  an  inquiry,  whether  the  legislature  can  con- 
stitutionally authorize  the  majority  of  a  town  to  loan  their  own  and 
the  money  of  a  minority  raised  by  taxation  and  against  the  will  .of 
traoh  minority,  as  such  majority  may  determine. 

A  tax  is  a  sum  of  money  assessed  under  the  authority  of  the  State, 
<Hii  the  person  or  property  of  an  individual  for  the  use  of  the  Statsi 
Taxation,  by  the  very  meaning  of  the  term,  implies  the  raising  of 
money  for  public  uses,  and  exclude  the  raising  if  for  private  objects 
and  purposes.  ^I  concede,''  says  Blaoe,  G.  J.,  in  Sharplsss  r. 
Mayor,  21  Penn.  167,  **  that  a  law  authorizing  taxation  for  any  other 
than  public  purposes  is  void."  ^  A  tax,"  remarks  Orbbk,  0.  J.,  in 
Oamd$n  v.  AU&n,  2  Dutch.  889,  <'  is  an  impost  levied  by  authority 
of  government^  upon  its  citizens  or  subjects  for  the  support  of  the 
State." 

^No  authority,  or  even  dictum^  can  be  found,"  observes  Dillon, 
0.  J.,  in  Hanson  r.  Vomony  27  Iowa,  28;  S.  0.,  1  Am.  Bep.  215, 
^  which  ansortn  that  there  can  be  any  legitimate  taxation  when  the 
money  to  be  raised  does  not  go  into  the  public  treasury,  or  is  not 
destined  for  the  use  of  the  government  or  some  of  the  governmental 
divisions  of  the  State." 

If  there  is  any  proposition  about  which  there  is  an  entire  and  iuii« 
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fonn  weight  of  judicial  authority,  it  is  that  taxes  are  to  be  imposed 
for  the  use  of  the  people  of  the  State  in  the  varied  and  manifold 
purposes  of  govemmenty  and  not  for  private  objects  or  the  special 
benefit  of  individuals.  Taxation  originates  from,  and  is  imposed 
by  and  for  the  State. 

In  this  case  the  vote  of  the  town  of  Jay,  and  the  act  of  the  legis- 
lature passed  to  enable  the  town  to  carry  that  vote  into  effect,  are 
both  before  us.  Taking  the  vote  of  the  town  in  connection  with  the 
article  in  the  warrant  calling  the  meeting,  it  seems  that  Hutchina 
ft  Lane  had  a  ^^  new  saw-mill  and  box  factory  at  Livermore  FaHs,*^ 
which  they  were  then  carrying  on  at  that  place,  and  the  town  of 
Jay  proposed  to  loan  their  credit  for  ten  thousand  dollars,  and  issue 
bonds  of  the  town  for  that  amount,  if  they  would  remove  their  saw- 
mill and  box  manufactory,  and  put  in  one  run  of  stones  for  grind- 
ing meal,  to  be  located  at  or  near  Jay  Bridge.  The  vote  contem- 
plates a  mere  matter  of  private  business,  the  removing  of  cer- 
tain business  from  one  town  to  another,  whereby  the  town  to 
which  the  removal  is  made  is  expected  to  be  a  gainer  by  enoonrag- 
ing  manufactures  therein,  and  the  town  from  which  the  removal  is 
made  is  to  be  a  loser  to  precisely  the  same  extent  by  their  removal 
therefrom. 

Capital  naturally  seeks  the  best  investment,  or  its  owners  da 
Tliose  who  by  industry  and  economy  have  become  capitalista  am 
more  likely  to  invest  it  well  than  those  who,  having  gained  none, 
have  none  to  lose.  The  sagacity  shown  in  the  acquisition  of  capital 
is  best  fitted  to  control  its  use  and  disposition. 

It  is  obvious,  that,  if  the  removal  from  Livermore  Falls  would  ba 
made  without  special  inducement ;  in  other  words,  if  the  prospect 
of  profit  at  Jay  Bridge  were  suflScient  to  induce  Messrs.  Hutchina 
and  Lane  to  move  their  saw-mill,  etc.,  without  any  special  offer  of 
the  defendant  town,  there  would  be  no  necessity  of  making  such 
offer.  It  is  not  readily  perceived  that  raising  money  under  such 
circumstances  would  be  of  public  benefit  If  they  should  not  so 
deem  it,  and  it  is  not  advantageous  on  the  whole  for  them  to  make 
the  removal,  then  it  is  a  premium  offered  for  them  to  make  a 
removal  injurious  to  their  interest,  and  which  they  would  not  other* 
wise  make,  and  of  sufficient  magnitude  to  induce  them  to  meet  tho 
probable  loss.  Still  less  can  it  be  conceived  to  be  of  '' benefit"  in 
such  case  to  promote  losing  enterprises. 

It  is  said  that  it  induces  enterprises  which  would  not  otherwist 
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be  undertaken.  But  why  not  undertaken  ?  Every  man  is  the  best 
judge  of  his  interest  There  may  be  exceptions,  but  such  is  the 
general  rule.  Now,  why  is  not  capital  invested  at  Jay  Bridge  ? 
The  answer  is  obvious.  No  one  having  capital  to  invest  or  loan  is 
willing,  for  any  existing  prospect  of  gain,  to  invest  or  loan  mor^cy 
to  be  thus  invested.  The  want  of  existent  capital  or  sufficient 
probability  of  profit,  is  the  reason  why  the  proposed  undertaking 
has  not  been  carried  into  operation. 

The  idea  seems  to  be  that  thereby  capital  would  be  created.  But 
iuch  is  not  the  case.  Capital  is  the  savings  of  past  earnings  ready 
for  productive  employment  The  bonds  of  a  town  may  enable  the 
holder  to  obtain  money  by  their  transfer  as  he  might  do  by  that  of 
any  good  note.  But  no  capital  is  thereby  created.  It  is  only  a 
transfer  of  capital  from  one  kind  of  business  to  another. 

Nor  is  capital  created  by  the  raising  of  money  by  taxation.  If 
the  wealth  of  the  country  were  increased  by  taxation,  the  result 
would  be,  the  higher  the  taxes  the  more  rapid  the  increase  of  its 
wealth.  But  the  reverse  is  the  case.  The  wealth  of  the  country  is 
lessened  by  the  time  spent  in  assessing  and  collecting  taxes,  and  by 
the  taxes  collected,  if  unproductively  ex])euded. 

Is  the  removal  of  the  new  saw-mill,  eta,  by  Messr&  Hutchius  & 
Lane,  a  public  or  private  enterprise  ?  Hutchins  &  Lane  are  now 
at  Livermore.  They  propose  to  remove  to  Jay  Bridge.  Is  it  their 
interest  alone  which  they  will  consider.  But  why  remove  ?  It  is 
no  more  a  public  purpose  than  any  other  removal  of  manufacture 
from  one  town  to  another.  The  town  of  Jay  is  to  have  no  share  in 
the  anticipated  profits  of  Messrs.  Hutchins  &  Lane.  The  State  is 
not  to  be  a  partaker  of  their  gains.  The  new  mill,  etc.,  being 
removed,  the  town  of  Jay  stands  in  precisely  the  same  relation  to 
it  as  other  towns  to  new  or  old  mills  within  their  limits,  so  far  as 
r^;ards  any  public  benefit  to  be  derived  therefrom.  The  timber  of 
the  inhabitants  is  sawed  at  the  usual  compensation.  Their  grists 
are  ground  for  the  same  customary  toll  as  those  of  others. 

The  industry  of  each  man  and  woman  engaged  in  productive 
employment  is  of  benefit  to  the  town  in  which  such  industry  ia 
emplo3fed.  This  can  be  predicted  of  all  useful  labor — of  all  pro- 
ductive  industry.  But  because  all  useftil  labor,  all  productive 
industry  ODuduoes  to  the  public  benefit^  does  it  follow  that  the  peo- 
ple are  to  be  taxed  for  the  benefit  of  one  man  or  of  one  special  kind 
of  manufacturing?    If  so,  then  there  is  no  kind  of  labor,  no  man- 
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nfMtiiiiiig  for  which  the  minority  of  a  town  may  not  be 
for  the  benefit  of  an  indiyidoaL  There  is  nothing  of  a  public 
natore  in  the  new  saw-mill  of  HntohinB  ft  Lane,  any  more  entitling 
them  to  special  aid  than  the  owners  of  any  other  saw-milL  The 
sailor,  the  fiumer,  the  medianio,  the  Inmberman,  are  equally 
entitled  to  the  aid  of  coerced  loans  to  enable  them  to  carry  on  their 
business  with  Messrs.  Hutchins  ft  Lane.  Our  government  is  based 
on  equalily  of  right  The  State  cannot  discriminate  among  occu- 
pations, for  a  discrimination  in  favor  of  one  is  a  discrimination 
adverse  to  all  others.  While  the  State  is  bound  to  protect  all,  it 
ceases  to  give  that  just  protection  when  it  aflTords  undue  advantages, 
or  gives  special  and  exclusive  preferences  to  particular  individual 
and  partiQular  and  special  industries,  at  the  cost  and  chaige  of  the 
rest  of  the  communily. 

Unless  there  is  something  peculiar  and  transcendental  in  the  new 
saw-mill  to  be  removed,  and  in  the  grist-milLto  be  erected,  and  in 
the  labor  of  Messrs.  Hutohins  ft  Lane,  it  must  stand  in  the  same 
category  with  other  saw-mills  and  grist-mills,  which  are  and  have 
been,  and  wiU  be  built,  and  other  laborious  industries,  which  are 
pursued  for  private  gain  and  emolument 

The  alleged  justification  for  raising  money  to  be  loaned  to  private 
individuals  for  their  own  profit,  arises  from  the  supposed  public 
benefit  to  be  made  of  the  money  so  loaned.  But  the  moment  the 
loan  is  effected,  the  bonds  and  money  raised  ttom  their  sale  become 
the  bonds  and  money  of  the  person  borrowing,  and  subject  to  hia 
controL  The  town  has  lost  all  power  over  the  use  and  disposition 
of  their  loan.  True,  it  may  sue  for  any  violation  of  the  contract^ 
if  any  is  made,  in  reference  to  the  manner  of  using  the  bonds  or 
money  loaned.  The  loan,  when  once  made,  becomes  like  all  other 
loans.  The  other  borrower  has  it  It  is  his.  The  loan  effected, 
there  is  the  end  of  the  matter. 

The  question  recurs,  can  the  town  raise  money  by  taxation, 
merely  to  loan  again  to  individuals  for  their  own  purposes  ?  for  it 
has  been  seen  that  the  loan  effected,  the  town  loaning  cannot  con- 
trol the  use  of  the  loan,  and  the  loan  is  merely  for  the  benefit  of 
the  individual  borrowing.  The  bonds  to  be  loaned,  or  the  money 
to  be  loaned  are  in  the  hands  of  the  loaning  committee.  It  is  to  ba 
loaned  for  a  longer  or  shorter  time,  upon  security  good,  bad,  indifr 
ferent ;  fortunate,  if  only  the  latter.  Is  the  loaning  of  bonds  or 
money  by  the  town,  in  any  respect  different  from  the  loaning  of 
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money  by  individnalB  ?  Does  the  mere  &ot  that  the  town  makei 
the  loon  irrespeotiTe  of  any  other  consideration  make  the  loan  a 
public  **  benefit ''  more  than,  or  different  from  any  other  loan  by  an 
individual  or  banking  corporation  having  funds  to  loan  ? 

That  a  town  cannot  raise  money  to  divide  again  among  its  inhab- 
itants was  conclusively  settled,  long  ago,  in  this  State,  in  Hooper  v. 
Brnery,  14  Maine,  379.  ''To  contend,'*  observes  Sheplby,  J^ 
*^  that  towns  have  the  power  to  assess  and  collect  money  for  the 
purpose  of  distributing  it  again  according  to  numbers,  is  to  ask  for 
a  construction,  not  only  entirely  unauthorized  by  the  language  of 
any  statute,  but  in  direct  opposition  to  the  language  of  limitation 
employed  in  giving  powers  to  towns  to  grant  money.  It  not  only 
does  thia,  but  it  asks  the  court  to  give  a  construction  to  statutes, 
which  would  authorise  towns,  if  so  disposed,  to  violate  the  principles 
of  moral  justice.  For  if  the  right  to  assess  and  collect  money  is 
without  limit,  it  would  not  be  difficult  to  continue  the  process  of 
colleotion  and  division  until  the  whole  property  held  by  the  citisens 
of  the  town  had  passed  into  and  out  of  the  treasury ;  and  until  an 
equalisation  of  property  had  been  effected,  as  nearly  as  it  could  be 
expected  to  be  by  placing  it  all  in  one  common  fbnd,  and  then 
dividing  it  by  numbers,  per  oapitOf  without  distinction  of  sex  or  agei 
Such  a  constmotion  would  be  destructive  of  the  security  and  safety 
of  individual  industry  and  exertion.  It  would  authorise  a  viohition 
of  what  is  asserted  in  our  '  declaration  of  rights,'  to  be  one  of  the 
natural  rights  of  men,  that  of  acquiring,  possessing;  and  protecting 
property*  Such  a  constmotion  would  authorize  a  violation  also  of 
that  danse  in  the  constitution  of  this  State,  which  provides  that 
private  property  shall  not  be  taken  for  public  uses  without  just  com- 
pensation, nor  unless  the  public  exigencies  require  it.  No  public 
exigency  can  require  that  one  citizen  should  place  his  estates  in  the 
public  treasury  for  no  purpose,  but  to  be  distributed  again  to  those 
who  have  not  contributed  to  aoonmnlate  them,  and  who  are  not 
dependent  on  public  charity.'' 

But  whether  the  money  raised  is  to  be  distributed  per  capUa  or 
loaned,  can  make  no  difference  in  principle.  If  towns  can  assess 
and  collect  money  to  be  again  loaned  to  such  persons  as  the  majority 
may  select  for  such  purposes  as  it  may  fiivor,  with  such  security  or 
without  security,  as  it  may  elect,  property  ceases  to  be  protected  in 
i^  acquisition  or  enjoyment.  Whether  the  estates  of  dtisens  are 
to  be  placed  in  the  public  treasury  for  the  purpose  of  dividing  thom« 
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or  of  loaning  them  to  those  who  have  not  accumulated  them, 
matters  not  In  either  case,  the  owner  is  despoiled  of  his  estate^ 
and  his  savings  are  confiscated. 

If  the  loan  be  made  to  one  or  more  for  a  particular  object  it  is 
AiToritism.  It  is  a  discrimination  in  faror  of  the  particular  indi» 
fidualy  and  a  particular  industry,  thereby  aided,  and  is  one  adyerK 
to  and  against  all  individuals,  dl  industries  not  thus  aided. 

If  it  is  to  be  loaned  to  all,  then  it  is  practically  a  division  of  prop- 
erty under  the  name  of  a  loan.  It  is  communism  incipient^  if  not 
perfected. 

If  it  were  proposed  to  pass  an  act  enabling  the  inhabitants  of 
the  several  towns  by  vote  to  loan  horses  or  oxen,  or  to  lease  honset 
to  any  individual  for  his  private  gain,  whom  the  majority  may 
select^  the  monstrous  absurdity  of  such  legislation  would  be  trans- 
parent. But  the  mode  by  which  property  would  be  taken  from 
one  or  more  and  loaned  to  others  can  make  no  difference.  It  is 
the  taking  to  loan,  or  otherwise  disposing  of  property  for  private 
purposes,  against  the  consent  of  the  owner,  that  constitutes  the 
wrong,  no  matter  how  taken.  Whether  the  horse  be  taken  from 
the  reluctant  owner  to  be  loaned  to  some  favorite  livery-stable 
keeper  or  the  loan  to  be  of  money  raised  by  the  collector  on  its  sale 
or  by  the  payment  of  the  tax  to  avoid  such  sale,  does  not  change  the 
result  In  either  case  the  horse  or  the  value  thereof  is  loaned  by 
others,  without  the  owner's  consent  If  a  part  of  one's  estate  may 
be  taken  from  him  and  loaned  to  others,  another  and  another  por- 
tion may  be  taken  and  loaned  until  all  is  gone. 

By  the  constitution  of  this  State,  ^certain  natural  inherent  and 
inalienable  rights "  are  guaranteed  to  the  citizens  of  this  State, 
^  among  which  are  those  of  •  .  .  acquiring,  possessing,  and  protect- 
ing property,  and  of  pursuing  and  obtaining  safety  and  happiness.* 
What  motive  is  there  for  the  acquisition  of  property,  if  the  tenure 
of  the  acquisition  is  the  will  of  others  P  How  can  our  property  be 
protected,  if  the  legislature  can  enable  a  majority  to  transfer  by 
gift  or  loan,  to  certain  favored  and  selected  individuals  through  the 
medium  of  direct  taxation,  such  portions  of  one's  estate  as  they 
may  deem  expedient  ?  Men  only  earn  when  they  are  protected  in 
the  acquisition,  possession,  and  enjoyment  of  their  property.  The 
barbarous  nations  of  Asia  have  neither  industry  nor  capital,  the  re- 
•nit  of  saving,  for  the  reason  that  property  is  without  protection. 
Whare  is  the  protection  of  property  if  one's  money  or  his  goods  can 
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be  wrested  from  him  and  loaned  to  others  ?  Where  is  the  diffier- 
ence  between  the  coerced  contribution  of  the  tax-gatherer  to  be 
loaned  to  indiyidnals  for  their  benefit,  and  those  of  the  conqueror 
from  the  inhabitants  of  the  conqured  territory  ?  If  one's  money 
may  be  taken  from  him  without  and  against  his  consent^  to  be 
loaned  to  an  individual  whom  he  would  not  trust,  for  a  time  which 
3BUght  be  inconvenient  for  a  purpose  which  he  might  deem  injn- 
didous,  what  protection  is  afforded  him  ?  What  would  be  thought 
of  a  statute  requiring  individuals  to  give  their  notes  to  others  to  be 
discounted  for  their  special  benefit,  or  to  raise  money  to  be  thus 
loaned  ?  What  differs  }t  whether  individuals  are  compulsorily  re- 
quired to  loan  their  notes  on  time  to  others,  to  be  discounted  for 
such  others,  or  the  bonds  of  the  town  are  issued  to  be  loaned,  which 
the  citizens  may  ultimately  be  compelled  to  pay  ?  All  security  of 
private  rights,  all  protection  of  private  property  is  at  an  end,  when 
one  is  compelled  to  raise  money  to  loan  at  the  will  of  others,  or  to 
pay  his  contributory  share  of  loans  of  money  or  bonds  made  to 
others  for  their  own  use  and  benefit,  when  the  power  is  given  to  a 
majority  to  lend  or  give  away  the  property  of  an  unwilling 
minority. 

Further,  by  the  constitution,  "  private  property  shall  not  be  taken 
for  public  uses  without  just  compensation,  and  unless  public  exigen- 
cies require  if 

The  right  of  eminent  domain  is  an  attribute  of  sovereignty.  It 
IS  the  right  to  seize  and  appropriate  specific  articles  of  property  for 
public  use  when  some  public  exigency  requires  it»  and  not  other- 
wise. 

But  this  is  not  the  case  of  taking  private  property  under  the 
nght  of  eminent  domain,  but  of  taking  it  under  the  power  of  taxation. 
But  the  power  of  taxation,  as  well  as  the  right  of  eminent  domain, 
has  its  limits,  which  cannot  be  constitutionally  transcended. 

In  his  answer  to  certain  inquiries  proposed  by  the  legislature  of 
this  SState,  58  Me.  616,  Mr.  Justice  Taplet  uses  the  following 
dear  and  expressive  language:  ^  Without  entering  at  this  time  into 
a  discussion  or  recapitulation  of  the  reasons  for  the  rule  and  the 
necessities  which  require  it,  I  hold  that  the  taking  of  private  prop- 
erty, against  the  will  of  the  owner,  must  find  a  justification  in  some 
public  use  and  under  some  public  exigency,  and  accompanied  by  a 
jest  comjiensation,  and  this  is  true  whether  the  proper^  be  a  direct 
seizure  of  it  in  specie  and  irrevocably  committing  it  to  a  use,  cr 
Vol.  XI.  —  25 
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taken  by  the  indirect  method  of  a  loan,  accompanied  by  acme  &&• 
eied  or  real  security  for  a  subsequent  re-imbursemenf 

**  Some  distinction  has  been  sought  to  be  made  between  the  ri^t 
to  seise  specific  articles  of  property  for  public  use,  and  obtaining 
money  through  the  ordinary  forms  of  taxation,  and  we  sometimes 
haye  a  justification  under  the  taxing  power  of  the  goremment  I 
am  not  able  to  perceive  the  soundness  of  the  distinction.  I  under- 
stand that  the  right  and  power  of  taxation  rests  upon  the  right,  as 
described  by  Judge  Stobt,  <  of  the  soyereign  power  to  appropriate, 
not  only  the  public  property,  but  the  priyate  property  of  all  dtiseni 
within  the  territorial  soyereignty  to  public  purposes.  The  differ- 
ence is  in  the  mode  of  taking  only.' " 

Three  elements  are  required  to  bring  a  case  within  the  proyision 
of  the  constitution  under  consideration — a  public  use^  a  public 
exigency,  and  a  just  compensation. 

Is  the  remoyal  of  a  new  saw-mill,  by  the  owners,  from  one  town 
to  another  adjacent,  to  be  there  carried  on  by  themselyes  for  their 
own  profit,  for  the  public  use  ?  Is  the  building  of  a  new  grist- mill, 
the  toll  to  be  taken  by  the  builders,  for  the  public  use  P 

Is  it  any  more  for  the  public  use  than  any  other  indnstxy,  the 
benefit  of  which  incidentally  results  to  the  public,  but  which  is  car> 
ried  on  for  priyate  gain  t  If  Messrs.  Hutchins  ft  Lane  were  to  saw 
for  the  public  without  compensation,  or  grind  all  grist  brought  to 
their  mill  without  toll,  the  saw-mill  and  the  grist-mill  might  be 
deemed  public,  predaely  as  a  court-house  or  State  house  or  high- 
way is  public ;  but  it  is  not  pretended  that  such  is  thdr  intention. 
They  remoye  because  more  sawing  is  to  be  done,  and  more  tolls  are 
to  be  taken.  The  charges  are  not  to  be  lessened.  The  saw-mill 
and  the  grist-mill  are  priyate  property,  as  are  all  other  mills  and 
fiurms  owned  by  indiyiduals,  carried  on  for  their  own  use  and  profit^ 
and  enacting  that  they  are  for  a  public  use,  without  changing  the 
rights  of  the  public  in  the  least  degree,  as  to  their  right  to  use  them 
eannot  alter  the  question.  It  is  beyond  the  l^gislatiye  power,  by 
force  of  an  enactment  to  make  that  public  which  is  essentially 
priyate. 

But  a  public  use  is  not  alL  Is  there  any  public  exigency  szist- 
ing  requiring  the  remoyal  of  the  new  saw-mill  of  Hutchins  ft  Laae 
from  liyermore  Falls  to  Jay  Bridge,  to  be  there  carried  on  for  their 
oeneflt  ?  Does  the  public  exigency  require  the  building  of  a  new 
saw-mill  there  ?    If  there  are  such  public  use  and  publis  exigency* 
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then  anybody's  land,  or  mill  site  and  land,  may  be  taken  from  him 
by  Yote  of  the  town,  and  leased  to  a  lessee  to  be  selected  and  voted 
for  by  the  majority, and  his  money  maybe  wrested  from  him  by  the 
lax  gatherer,  to  pay  for  the  mill  to  be  erected  thereon. 

The  remarks  of  Mr.  Justice  Woodbury,  in  the  West  River 
Bridge  Company  t.  Diz,  6  How.  545,  are  very  pertinent  and  appli- 
cable to  the  qnestion  under  consideration :  ''  Nor  do  I  agree  that,  in 
all  cases  of  public  use,  property  which  is  suitable  or  appropriate  can 
be  condemned.  *****  But  the  doctrine  that  this  right  of 
eminent  domain  existing  for  eyery  kind  of  public  use,  or  for  such 
use  when  merely  convenient,  though  not  necessary,  does  not  seem 
to  me,  by  any  means,  clearly  maintainable.  It  is  too  broad,  too  open 
to  abuse.  When  the  public  use  is  one,  general  and  pressing  Uke 
that  often  in  war,  for  sites  of  batteries  or  for  provisions^  little  doubt 
would  exist  as  to  the  right 

^*  But  when  we  go  to  other  public  uses  not  so  urgent,  not  con- 
nected with  precise  localities,  not  difBcult  to  be  provided  for  with- 
out  this  right  of  eminent  domain,  and  in  places  where  it  will  be 
only  convenient,  but  not  necessary,  I  entertain  strong  doubts  of  its 
applicability.  Who  ever  heard  of  laws  to  condemn  privat^^  prop- 
erty for  a  public  use  for  a  marine  hospital  or  a  State  prison  ? 

*^  So  a  custom-house  is  a  public  use  for  the  general  government, 
and  a  court-house  or  jail  for  the  State ;  but  it  would  be  difllcult  to 
find  precedent  or  argument  to  justify  taking  private  property,  with- 
out consent,  to  erect  them  on,  though  appropriate  for  the  purpose. 
No  necessity  seems  to  exist  which  is  sufficient  to  justify  so  strong  a 
measure.** 

But  if  there  is  no  such  exigency  in  the  cases  mentioned,  even 
where  the  use  is  public,  for  taking  private  property  without  con- 
sent, still  less  can  there  be  such  exigency  where  the  use  is  private. 
If  there  is  no  such  exigency  as  will  justify  the  taking  of  a  man's 
land  for  a  jail  or  court-house,  still  less  is  there  for  taking  his  mill 
site  which  he  may  wish  to  occupy,  or  his  money  which  he  may  wish 
to  use,  to  lease  the  one  and  loan  the  other,  or  any  portion  thereof,  to 
enable  Messrs.  Hntchins  ft  Lane  to  place  their  new  saw-mill,  or  to 
erect  a  new  grist-mill  thereon,  or  to  furnish  them  with  funds  to  carry 
on  their  own  business. 

Neither  is  there  found  the  just  compensation  which  the  constitu- 
tion requires.  The  possible,  contingent  and  indirect  benefit  result- 
ing from  a  manufacturing  business,  the  prospects  of  which  are  such 
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that  the  manofaotiirer  will  not  inyeet  his  own,  the  prospects  of 
which  are  such  that  he  either  will  not  or  cannot  borrow  funds  for 
the  purpose,  and  the  only  mode  of  obtaining  them  is  the  enforced 
contribution  from  those  who  hare  no  funds  to  loan,  or,  having  them, 
hare  no  fiuth  in  the  object  for  which  the  contributory  assessment 
and  collection  is  made,  nor  in  the  indiyidnal  for  whose  use  and 
profit  they  are  collected,  assuredly  is  not  the  just  compensation  con- 
templated. If  the  result  prores  fortunate,  which  can  hardly  be 
anticipated,  the  indirect  benefit  is  no  just  compensation  to  tiiose 
who  have  no  participation  in  the  profits.  If  unfortunate,  it  is  still 
more  difScult  to  perceive  the  **  public  benefit  *^  likely  to  result  from 
an  unsuccessful  and  disastrous  speculation. 

That  the  money  may  possibly  be  repaid  is  not  the  just  compensa- 
tion justifying  a  compulsory  loan.  It  may  never  be  repaid,  and 
then  where  is  the  compensation  f  BesideB,  the  true  question  is, 
whether  a  man  is  to  lend  his  own  money  or  others  are  to  loan  it  for 
him,  and  if  he  is  unwilling  to  advance  to  a  tax  gatherer  for  others 
to  loan,  the  legislature  can  constitutionally  authoriie  the  sale  of  his 
property,  or  commit  him  to  jail  for  non-payment 

The  constitution  further  provides  that  no  person  shall  **  be  d^ 
prived  of  his  life,  liberty,  property  or  privileges  but  by  the  judg- 
ment of  his  peers  or  the  law  of  the  land.''  Property  taken  by  taxa* 
tion  is  not  taken  by  the  judgment  of  one's  peers.  A  statute  in 
direct  violation  of  the  essential  principles  of  justice,  is  not  ^  the  law 
of  the  land  "  within  the  meaning  of  the  constitution.  Every  citizen 
holds  life,  liberty  and  property  by  the  law  and  under  its  protection. 
Every  enactment  is  not  of  itself  and  necessarily  the  law  of  the 
land.  To  declare  it  to  be  so  would  render  this  portion  of  the  con- 
stitution nugatory  and  inefiectuaL  The  phrase  is  adopted  from 
Magna  Oharta.  ^As  to  the  words  from  Magna  Oharta,"  observes 
JoHNSOK,  J.,  in  Bank  of  Columbia  v.  OiE^y,  4  Wheat.  235,  ''aftar 
volumes  spoken  and  written,  with  a  view  to  their  exposition,  the 
good  sense  of  mankind  has  at  length  settied  down  to  this,  that  they 
were  intended  to  secure  the  individual  from  the  arbitrary  exeroiae 
of  the  powers  of  government,  unrestrained  by  the  establidied  prin- 
ei]»les  of  private  right  and  distributive  justice."  But  can  any  one 
conceive  a  more  arbitrary  exercise  of  the  powers  of  government  than 
the  enforced  collection  ot  money  firom  one  man  to  loan  the  same  to 
another  f 

The  constitutional  provision  that  ''private  proi)erty  shall  not  be 
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tftken  for  public  oses  without  just  compensation,  nor  unless  the 
public  exigencies  require  it,"  by  necessary  implication  prohibits  the 
taking  of  private  property  for  private  purposes  by  legislative  action. 

If  the  use  of  the  exigency  for  which  property  is  taken  is  public^ 
the  determination  of  the  legislature  that  the  necessity  of  so  taking 
it  exists,  is  conclusive.    Spi'ing  v.  RuaseUy  7  GreenL  273. 

As  private  property  can  only  be  taken  without  the  consent  of  the 
owner  for  public  uses,  and  upon  the  payment  of  a  just  compensation 
and  the  existence  of  a  public  exigency  requiring  it  to  be  so  taken, 
it  becomes  important  to  consider  whether  the  legislature  ara  the 
final  and  conclusive  judges  of  the  existence  of.  the  public  use,  for 
which  private  property  is  authorized  to  be  taken  under  the  consti- 
tution. "  The  provision  in  the  constitution  that  no  part  of  the 
property  of  an  individual  can  be  taken  from  him  or  applied  to  public 
uses  without  his  consent  or  that  of  the  legislature,  and  that  where 
is  is  appropriated  to  public  uses  he  shall  receive  a  just  compensation 
therefor,  necessarily  implies,"  observes  Bigblow,  0.  J.,  in  Talbot  v. 
Htubanf  16  Gray,  421,  ''that  it  can  be  taken  only  by  such  a  use, 
and  is  equivalent  to  a  declaration  that  it  cannot  be  taken  and 
qypropriated  to  a  purpose  in  its  nature  private,  or  for  the  benefit  of 
a  few  individuals."  In  this  view,  it  is  a  direct  and  positive  limita- 
lion  upon  the  exercise  of  l^dative  power,  and  an  act  which  goes 
beyond  this  limitation  must  be  unconstitutional  and  void.  No  one 
ran  doubt  that  if  the  legislature  should,  by  statute,  take  the  prop- 
ertj  of  A  and  transfer  it  to  B,  it  would  transcend  its  constitutional 
power.  In  all  oases,  therefore,  when  this  power  is  exercised,  it 
neoessarily  involves  an  inquiry  into  the  rightful  authority  of  the 
legislature  under  the  organic  law.  But  the  legislature  have  do 
power  to  determine  finally  upon  the  extent  of  their  authority  over 
private  rights.  This  is  a  power  in  its  nature  essentially  judicial, 
which  they  are,  by  article  30  of  the  Declaration  of  Rights,  expressly 
forbidden  to  exercise.  The  question  whether  a  statute  in  a  particu* 
lar  instance  exceeds  the  just  limits  of  the  constitution,  must  be 
determined  by  the  judiciary.  In  no  other  way  can  the  rights  of  the 
citizen  be  protected  when  they  are  invaded  by  legislative  acts  which 
go  beyond  the  limitations  imposed  by  the  constitution.  In  Tykr  v. 
Beaeher,  44  Yt  648  (S.  0.) ;  8  Am.  Bep.  398,  the  principle  under 
discussion  was  considered  by  the  court,  and  Mr.  Justice  Wheelsb^ 
in  delivering  the  opinion  of  the  court,  uses  the  following  language  • 
^  Wherever  the  use  is  public,  the  legislature  has  full  power  to  deter- 
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mine  whether  a  neoeasity  for  taking  for  saoh  nae  in  any  olaas  of 
caees  exiata  or  not  Wittiam$  y.  Sdkool  Digtrid,  88  V t  S7L  And 
the  legidatnre  haa  the  aole  prerogatiye  of  determining  aa  to  the 
propriety  of  exeroiaing  the  power  it  haa  npon  the  neoeaaity  that 
doea  exiat  in  any  claaa  of  oaaea.  But  the  legialatore  haa  not  the 
power  to  80  determine  that  a  nae  ia  a  public  oae  aa  to  make  the  deter- 
mination  conclnaiye.  The  attempt,  therefore,  of  the  legialatore,  to 
exerdae  the  right  of  eminent  domain,  doea  not  aettle  that  it  haa 
the  right;  but  the  exiatenoe  of  the  right  in  the  legialatnre,  in  any 
ohaa  of  oaaea,  ia  left  to  be  determined  under' the  conatitntion  by 
the  oourta.'' 

In  deUyering  the  opinion  of  the  court  in  Otmcard  Railroad  y. 
Oredy^  17  N.  H.  47,  Oilohbist,  J^  in  referring  to  a  proyiaion  of 
the  oonatitution  of  New  Hampahire,  aimilar  to  that  of  thia  State  on 
thia  aubject,  uaea  the  following  language:  ^The  worda  aie  yery 
oomprehenaiye.  It  may  include  a  multitude  of  objecta.  Their 
oonatruotion  ia  a  matter  of  judicial  deoiaion,  because,  howeyer  decided 
may  be  the  opinion  of  the  legislature  that  property  in  a  giyen  caae 
haa  been  taken  for  a  public  uae,  atill,  wheneyer  the  question  ariaea 
whether  it  haa  been  taken,  within  the  meaning  of  the  oonatitution, 
it  becomea  our  duty  to  determine  it  The  opinion  of  the  legialature 
la  not  final  upon  this,  more  than  upon  any  other  point,  when  chuma 
cognizable  in  thia  court  depend  npon  the  question  whether  or  not 
an  act  of  that  body  is  or  is  not  in  conflict  with  the  constitution. 
Thus,  eyen  if  the  legislature  should  declare  that  an  act  taking  liie 
property  of  A  and  giying  it  to  B  as  his  priyate  property  was  an 
application  of  it  to  public  uaea,  no  one  would  contend  that  auch  a 
declaration  made  that  public  which,  in  ita  nature  and  object,  waa 
priyate.''  It  ia  obyioua,  if  the  determination  of  the  legislature  that 
the  purpose  for  which  priyate  property  is  taken  is  for  a  public  uae, 
and  that  the  necessity  for  so  taking  it  exists,  is  condusiye,  that  all 
property  is  held  subject  to  its  uncontrolled  will.  But  such  it  seems 
is  not  regarded  to  be  the  law ;  but  it  is  for  the  court  to  determine 
whether  the  uae  for  which  property  is  taken  is  or  is  not  publia 

But  to  constitute  a  public  use  that  will  justify  the  taking  of  pri- 
yate  property  under  tiie  constitution,  it  is  not  essential  that  all 
portions  of  the  community  should  deriye  equal  benefit  firom  the 
purpose  for  which  the  property  ia  taken.  It  may  be  taken  thou|^ 
only  portions  of  the  community  are  thereby  benefited. 

The  line  of  demarcation  between  the  case  when  property  it  taken 
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for  public,  and  when  taken  for  priyate  porpoaeBy  may  not  always  be 
easily  determined.  Bnt,  in  the  case  before  us,  the  removal  by  the 
owners  of  their  mill,  and  the  business  connected  with  it,  from  one 
town  to  another,  cannot,  nnder  the  most  liberal  construction,  be 
deemed  other  than  a  priyate  matter.  It  may  b^  a  loss  to  one  town 
and  a  gain  to  another,  but  the  removal  is  for  the  private  gain  of 
the  persons  moving.  It  is  in  no  respect  other  than  the  moving  of 
one  business  man,  with  his  implements  of  business,  from  one  place 
to  another. 

Neither  can  it  be  deemed  a  public  use  to  raise  money  from  all 
the  inhabitants  of  a  town  to  be  given,  or  to  be  loaned  to  one  of  its 
number,  to  be  used  by  him  for  his  individual  gain. 

The  very  object  of  the  provisions  of  the  statute,  under  and  by 
virtue  of  which  this  bill  is  brought,  was  to  prevent  tiie  misappropri- 
ation of  the  funds  of  a  town  when  collected,  or  to  prohibit  the  issu- 
ing of  bonds  hereafter  to  be  paid  from  the  moneys  of  the  same 
when  collected. 

But  even  if  the  moving  of  a  new  saw-mill  from  one  town  to 
another  adjacent,  or  the  building  of  a  new  grist-mill,  the  moving 
being  for  the  benefit  of  the  owners  of  the  mill,  and  the  building  of 
the  grist-mill  for  the  benefit  of  the  builders,  or  the  giving  and  loan- 
ing money  to  produce  such  results  for  such  purpose,  were  by  some 
strange  perversion  of  language  from  its  ordinary  acceptation  to  be 
deemed  a  public  use,  though  the  public  have  no  more  right  to  use 
it  than  they  have  any  other  property  of  individuals ;  and  if  by 
strength  of  imagination  a  public  exigency  could  be  perceived  in 
making  such  change  of  location  and  such  new  erection,  or  in  giving 
or  loaning  for  such  purposes,  and  a  just  compensation  could  be 
found  when  there  is  or  may  be  none  whatever,  and  it  were  to  be 
deemed  a  just  protection  of  property  that  a  majority  might  loan  the 
property  of  a  minority,  or  incumber  it  with  debts  for  private  objects 
against  the  will  and  protestation  of  such  minority,  still  the  com- 
phdnants  are  entitled  to  have  the  injunction  heretofore  s^ranted 
made  perpetual.  The  legislature  have  not  said  that  the  removal  of 
the  new  aaw-mill  of  Messrs.  Hutchins  &  Lane,  or  their  building  a 
grist-mill  with  one  run  of  stones  is  for  the  ^  public  use,''  or  is  re- 
quired by  any  public  exigency,  but  many  things  may  be  for  the 
"^  benefit  **  of  Jay,  and  not  for  public  use.  Many  things  may  be  for  the 
**  benefit "  of  the  people  of  the  State,  whicH  are  not  required  by  any 
existing  ''public  exigency."  All  the  legislature  seems  to  have  deter^ 
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mined  is  that  Jay  affords  a  better  site  for  the  saw-mill  and  grist- 
mill of  Messrs.  Hntchins  &  Lane  than  the  pne  occupied  by  them  in 
the  town  of  Livermore. 

The  constitution  of  the  State  is  its  paramount  and  binding  law* 
The  acquisition,  possession,  and  protection  of  property  are  among 
tlie  chief  ends  of  goyemment.  To  take  directly  or  indirectly  the 
property  of  individuals  to  loan  to  others  for  purposes  of  private  gain 
and  speculation  against  the  consent  of  those  whose  money  is  thus 
loaned,  would  be  to  withdraw  it  from  the  protection  of  the  consti- 
tution and  submit  it  to  the  will  of  an  irresponsible  majority.  It 
would  be  the  robbery  and  spoliation  of  those  whose  estates^  in 
whole  or  in  part»  are  thus  confiscated*  No  surer  or  more  effectual 
method  could  be  devised  to  deter  from  accumulation  —  to  diminish 
Oipitaly  to  render  property  insecure,  and  thus  to  paralyze  industry. 

Injundum  mad$  perpduaL 


MoKeb  t.  Oaboilov. 

A  bvsbaiidt  for  a  good  oonrideiatlon,  oonveyed  cattle  to  his  wife  by  aa  alMoliite 
bill  of  nle  which  he  deliyaied  to  her.  The  cattle  ware  at  the  time  upon  the 
husband's  farm  where  both  he  and  the  wife  resided.  No  other  delivery  of 
the  cattle  waa  made,  and  they  remained  and  were  used  upon  the  fkrm  ae 
before.  The  cattle  having  afterward  been  attached  on  a  writ  against  the 
hnaband,  AM,  in  repleyin  by  the  wife,  that  there  was  no  sofllcient  deliveiy 
of  the  cattle  from  the  hnsband  to  the  wife. 

Bepleyik  by  Eliza  J.  McEee  for  two  cows  and  one  calf  which 
the  defendant,  as  deputy  sheriff,  had  attached  on  a  writ  against 
Simeon  Nichols  and  John  McEee,  the  latter  being  the  husband  of 
the  plaintiff  in  this  action. 

The  case  showed  that  the  cattle  replevied,  with  others,  were  pur- 
chased by  the  plaintiff's  husband  with  money  which  the  plaintiff 
lent  him  for  that  purpose  fW)m  her  own  earnings  before  her  mar« 
riage,  which  took  place  in  1864.    That  the  plaintiff  resided  with 
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her  husband  on  the  fann  where  all  the  cattle  were  kept  and  need. 
That  some  three  months  prior  to  the  attachment,  the  plaintiflTs 
hnsband  conveyed  the  cattle  to  her  by  an  absolute  bill  of  sale  under 
seal,  for  the  purpose  of  repaying  her  for  the  money  she  had  let  him 
hara  That  said  bill  of  sale  was  delirered  by  him  to  the  plaintiff 
ftt  its  date,  and  has  been  retained  by  her  ever  since.  That  no 
othei  delivery  of  the  cattle  was  made,  but  they  remained  and  were 
nsed  upon  the  farm  as  before.  That  on  the  day  the  cattle  were 
attached,  but  before  the  attachment,  the  hnsband  informed  the 
officer  that  the  cattle  belonged  to  his  wife. 

The  case  was  withdrawn  from  the  jury  and  submitted  to  the  pre- 
siding justice,  reserving  right  of  exceptions,  who  gave  judgment  for 
the  defendant  upon  the  gronnd  that  there  was  no  sufficient  delivery 
of  the  cattle  flrom  John  McKee  to  the  plaintifF,  whereupon  the 
plaintiff  alleged  exceptions. 

Am  p.  Moar&,  for  plaintiff,  cited  Story  on  Sales,  §§  868,  862 ; 
Ludwiff  V.  Fuller,  17  Me.  162 ;  Bethel  3.  M.  Co.  v.  Brtnon,  57  id.  18; 
Story  on  Sales,  g  812,  h;  Stinson  v.  Clark,  6  Allen,  840 ;  Story  on 
Sales,  §  298,  a;  Shurileff  v.  Willard,  19  Pick.  210;  Macamber  r. 
Parker,  18  id.  183;  Chapman  v.  SearUe,  8  id.  45;  Hotchkise  v. 
Hunt,  49  Me.  213 ;  Means  v.  Williamson,  87  id.  556,  and  cases  cited ; 
Story  on  Sales,  §  812 ;  Beaumont  v.  Crane,  14  Mass.  400 ;  Butter- 
fUld  Y.  Baker,  5  Pick.  525 ;  Turner  v.  Coolidge,  2  Meta  850;  B.  S., 
ch.  06,  §  8;  miL  Bem.  for  Torts,  ch.  2,  g  1  (a),  ch.  7,  §  28. 

WiUiam  P.  Frye  A  John  B.  Cotton,  for  defendant 

DiGKEBSOK,  J.  The  rule  of  law  is  well  established  that  in  order 
to  pass  the  title  to  personal  property  by  a  sale,  as  against  subse- 
quently attaching  creditors  of  the  vendor  without  notice,  there  must 
be  a  delivery,  actual,  constructive,  or  symbolical.  Cobb  v.  ffaskeUf 
14  Mete.  303 ;  Burge  v.  Cone,  6  Allen,  413. 

What  amounts  to  proof  of  delivery  has  been  much  discussed  by 
courts  and  jurists,  and  where  so  much  depends  upon  the  nature  of 
the  subject^natter  of  the  sale,  its  situation  and  condition,  the  usual 
course  of  trade,  and  all  the  other  attendant  circumstances,  together 
with  the  subsequent  acts  of  the  parties  as  showing  their  intention 
at  the  time  of  the  sale,  it  will  be  found  exceedingly  difficult,  if  not 
absolutely  impracticable,  to  lay  down  a  general  rale  applicable  to  all 
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Though  this  is  andoabtedly  true,  yet  it  is  proper  to  observe,  in 
general  terms,  that  to  constitute  proof  of  a  delivery,  there  must  be 
such  evidence  arising  from  the  conduct  -of  the  parties  as  shows  a 
relinquishment  of  ownership  and  possession  of  the  property  by  the 
vendor,  and  an  assumption  of  these  by  the  vendee.  This  is  the 
rase: 

1.  Actually;  when  there  has  been  a  formal  tradition  of  the  prop- 
erty to  the  vendee ;  or, 

2.  Constructively,  when  the  property  not  being  present  or  aoces 
sible,  as  a  ship  at  sea,  the  vendor  gives  the  vendee  a  grand  bill  of 
sale,  under  which  he  takes  possession  upon  her  arrival  in  port ;  or,  if 
the  property  is  difficult  of  access,  as  logs  in  a  stream,  or  incapable 
of  manual  tradition,  as  large  blocks  of  stone,  when  the  vendor 
approaches  in  view  of  it^  with  the  vendee,  and  proclaims  a  delivery 
to  him ;  or,  when  a  part  of  the  goods  are  delivered  for  the  whole ; 
or,  if  the  goods  are  in  the  custody  of  a  third  party,  where  the  parties 
to  the  sale  give  such  party  notice  of  the  transfer;  or, 

3.  Symbolically,  when  the  vendor  gives  the  vendee  the  key  to  the 
warehouse  in  which  the  goods  are  stored,  or  an  order  on  the  whar- 
finger, or  warehouse-keeper  who  has  them  in  charge,  or  a  duplicate 
invoice  of  a  ship's  cargo,  authenticated  by  the  master,  or  a  bill  of 
lading  duly  indorsed. 

Tliongh  the  assignment  and  delivery  to  the  vendee  by  the  vendor 
of  a  bill  of  lading,  invoice,  or  other  documentary  evidence  of  his 
title  to  the  goods  has  been  held  good,  as  a  symbolical  delivery,  the 
delivery  of  a  bill  of  parcels  or  bill  of  sale  by  the  vendor  to  the  ven- 
dee has  been  held  insufficient,  as  these  depend  solely  upon  the 
vendor  for  their  authenticity,  and  maybe  multiplied  indefinitely; 
such  memoranda  are  not,  technically  considered,  documentary 
evidence  of  the  vendor's  title. 

Thus  in  Laiidfear  v.  Sumner y  17  Mass.  117,  a  merchant  in  Phila* 
delphia  made  out  and  receipted  a  bill  of  sale  of  a  number  of  chests 
of  tea,  supposed  to  be  on  their  passage  from  China  to  Boston,  though 
they  were  then  in  the  custom  house  in  Boston,  and  before  the  agent 
of  the  vendee  demanded  possession  of  them  they  were  attached  by 
the  creditor  of  the  vendor.  The  court  sustained  the  action  on  the 
ground  that  the  goods  not  being  at  sea  there  was  no  delivery,  actual 
or  symbolical,  before  the  attachment. 

So  in  Carter  v.  Willardy  19  Pick.  9,  the  only  evidence  of  delivery 
was  the  giving  of  a  bill  of  sale  of  the  goods  by  the  vendor  to  th« 
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Tendee,  and  the  court  held  that  that  waa  not  aaffioient  So,  alio, 
in  Surge  t.  CoiMj  6  Allen,  413,  the  same  qnestion  arose  with  the 
same  result 

The  doctrine  of  delivery  rests  upon  the  ground  that  the  rendce 
ahould  have  the  entire  control  of  the  property,  and  that  there  should 
be  some  notoriety  attending  the  act  of  sale ;  and  hence,  proof  of 
deliyery  will  not  be  dispensed  with  on  account  of  the  peculiar 
situation  or  relations  of  the  parties  with  resr^ect  to  the  property  at 
the  time  of  the  sale,  nor  will  these  constitute  snflScient  eyidence  of 
delivery. 

Accordingly  it  has  been  held  to  be  no  proof  of  delivery,  that  the 
vendor  and  vendee  reside  in  the  same  house,  Trovers  v.  Ramsy,  3 
€ranch,  354 ;  not  even  if  they  are  brothers,  Haffron  v.  Clarh^  5 
Whart  445 ;  or  son-in-law  and  father-in-law,  Stulwagon  v.  Jeffries, 
44  Penn.  407 ;  nor  if  the  vendor  resides  with  the  vendee,  ffalle  v. 
Oratte,  8  B.  Monroe,  11 ;  nor  when  the  vendor's  agent  remains  in 
possession  with  the  vendor,  JfedeU  v.  Smithy  8  Oowp.  333;  nor 
though  the  parties  are  partners  with  re8pe3t  to  the  property  sold, 
ShuHUff  V.  Willardy  18  Pick.  201. 

It  is  clear  from  these  cases  fchat  there  is  the  same  necessity  of  a 
delivery,  when  the  parties  to  the  sale  are  husband  and  wife,  that 
there  is  in  other  cases.  For  this  purpose  the  wife  sustains  the 
flame  relation  to  the  husband  as  any  other  person ;  and  though,  in 
respect  to  personal  property  owned  by  the  wife  in  her  own  right,  she 
stands  upon  the  same  footing  that  her  husband  does  to  his,  we  are 
not  aware  that  the  authorities  have  yet  gone  so  far  as  to  dispense 
with  the  necessary  formalities  to  be  observed  in  acquiring  property 
in  her  favor.    Hanson  v.  Milleit,  55  Me.  189. 

In  this  case  there  was  no  actual  delivery.  John  McKee,  the 
vendor,  and  husband  of  the  plaintiff,  held  the  same  possession  after 
as  before  the  sale  of  the  cattle.  There  was  no  change  of  possession 
by  the  act  of  sale.  The  plaintiff  had  no  possession  either  of  the 
cattle  or  the  farm  on  which  they  were  kept.  She  resided  on  the 
farm  simply  because  her  husband  did.  Nor  was  there  any  construc- 
tive or  symbolical  delivery,  unless  the  delivery  of  the  bill  of  sale 
constituted  one ;  and  that,  as  we  have  seen,  is  not  snflScient,  there 
being  nothing  to  prevent  an  actual  delivery  by  a  transfer  of  the 
manual  possession  of  the  property  to  the  vendee. 

Kotice  of  the  sale  to  the  oflScer  holding  the  writ,  before  service, 


204  MAINE, 

EUiB  ▼.  BiuxelL 


ancommnnicated  to  the  creditor^  is  not  notice  to  him.    Stanly  t» 
Peasley,  5  Me.  369. 

The  adjudication  of  the  presiding  judge  in  giving  judgment  for 
thf^  defendant  was  in  strict  accordance  with  the  law  of  the  case. 

Exceptions  ovmrukcL 


Elub  t.  BuzzbiXi. 

«0]fo.lOI.) 

for  slaader  in  charging  the  plaintiff  with  the  crime  of  adnlleiy.  Plea» 
that  the  words  were  true.  UM^  that  a  prepondenuioe  of  eridenoe  wovM 
support  the  plea,  and  that  the  defendant  was  not  honnd  to  prove  the  plea 
beyond  a  reasonable  doubt  as  on  indictment  for  crime. 

AcnoK  on  the  case  for  slander,  alleging  that  the  defendant  falselj 
charged  the  plaintiff  with  the  crime  of  adultery.  Plea,  that  tlM 
words  were  true.  The  verdict  was  for  the  defendant,  and  the 
plaintiff  alleged  exceptions. 

Lebroke  di  Pratt,  for  plaintiff.  In  civil  cases,  where  a  criminal 
act  is  so  set  out  in  the  pleadings  as  to  raise  that  distinct  issue  before 
the  jury,  the  crime  charged  must  be  proved  beyond  a  reasonable 
doubt  before  the  plaintiff  is  entitled  to  a  verdict;  but  where  no 
such  issue  is  raised  by  the  pleadings,  the  jury  may  decide  uppn  the 
preponderance  of  evidence.  2  Oreenl.  on  £v.,  §  408 ;  Thayer  v. 
Boyle,  30  Me.  475 ;  Sinclair  v.  Jackson,  47  id.  102 ;  2  Oreenl.  on 
Ev.,  §  426 ;  Mitchell  v.  Borden,  8  Wend.  570 ;  Woodbeek  v.  Eaier,  6 
Oowp.  118;  Clark  y.  Debtle,  16  Wend.  601;  Hopkins  v.  Smith,  8 
Barb.  599;  Steinman  v.  Mc  Williams,  6  Barr,  170;  Grimes  v.  OayU^ 
6  B.  Monr.  801;  Wonderly  v.  Ifbkes,  8  Blackf.  589;  Gorman  v. 
Sutton,  32  Penn.  St  273 ;  Forshee  v.  Airams,  2  Olarke,  571 ;  NewM 
V.  Statuck,  35  Me.  313. 

J.  A.  Peters  and  F.  A.  Wilson,  for  defendant 
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Babbows,  J.  The  plaintiff  claims  to  recover  damages  o2  the 
defendant,  because,  he  says,  the  defendant  falsely  charged  him  with 
the  commission  of  the  crime  of  adultery. 

l*he  defendant  says  the  plaintiff  ought  not  to  recover  damages, 
because  the  accusation  was  not  false,  but  true,  and  he  testified  that 
he  saw  the  plaintiff  in  the  act  of  adultery  with  a  certain  woman. 
The  plaintiff  denies  this  in  his  testimony,  and  produces  the  deposi- 
tion  of  the  woman,  who  denies  it  also.  Hereupon  he  requests  the 
judge  to  instruct  the  jury  that  the  defendant,  in  order  to  maintain 
the  defense,  must  prove  the  act  of  adultery  upon  him  beyond  a 
reasonable  doubt,  the  same  as  if  he  was  on  trial  for  the  commission 
of  the  crime. 

The  judge  refused  so  to  instruct,  and,  on  the  contrary,  instructed 
the  joiy  that  if  the  defendant  had  made  out  the  truth  of  the  charge 
against  the  plaintiff  by  a  preponderance  of  testimony,  it  was  suffi* 
dent  to  entitle  him  to  a  verdict ;  and  that  proof  of  the  truth  of 
the  statements  made  by  the  defendant  would  be  a  complete  justifi- 
cation for  uttering  them. 

In  suits  to  recover  damages  for  what  is  alleged  to  have  been 
slander,  the  truth  of  the  charges  made  by  the  defendant  agaiuis; 
the  plaintiff  has  always  bt^en  deemed  a  sufficient  justification,  evcu 
though  they  were  maliciously  made.  We  see  this  in  the  form  and 
tenor  of  the  plea  in  justification  which  simply  asserts  the  truth  of 
the  words  spoken.  Went  PI.,  vol.  3,  p.  236 ;  Chit  PL,  voL  3,  p. 
525 ;  Foss  y.  Hildreth,  10  Allen,  76. 

Unless  the  charge  made  by  the  defendant  against  the  plaintiff 
was  false,  as  well  as  malicious,  the  plaintiff  has  no  right  to  recover 
damages  from  him.  The  falsehood  of  the  charge  is  a  necessary  ele* 
ment  in  the  plaintiff 's  case.  He  cannot  complain  of  any  one  for 
apeaking  of  him  nothing  but  the  truth. 

The  burden,  however,  of  proving  that  what  he  has  said  is  true 
rests  rightfully  enough  upon  the  defendant,  not  only  because  he 
holds  the  affirmative  according  to  the  pleadings,  but  because  of  the 
presumption  of  innocence.  This  presumption,  as  well  as  whatever 
testimony  the  plaintiff  may  offer  to  repel  the  charge,  the  defendant 
must  be  prepared  to  overcome  by  evidence. 

But  when  he  has  done  this  by  that  measure  and  quantity  of  evi- 
dence which  is  ordinarily  held  sufficient  to  entitle  a  party  upon 
whom  the  burden  of  proof  rests,  to  a  verdict  in  his  favor  in  a  civil 
ease  ahaU  he  be  required  to  go  further,  and  in  order  to  save  him- 
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presumptioii  of  innocence;  for  as  was  jnstlj  suggested  by  Waltov, 
J.,  in  EnowUs  y.  Scribner,  57  Me.  497  (where  we  held  the  com- 
plainant in  a  bastardy  process  against  a  married  man  not  bound  to 
Airnish  the  same  amount  of  proof  of  the  defendant's  guilt,  as  would 
be  necessary  to  convict  him  if  he  were  on  trial  for  adultery,  in 
order  to  entitle  herself  to  a  yerdict  and  contribution  from  the  father 
of  her  bastard  child),  *'  it  is  more  accurate  to  say  that  there  is  no 
preponderance  unless  the  evidence  is  sufficient  to  overcome  tho 
opposing  presumptions  as  well  as  the  opposing  evidence.'' 

If  the  words  said  to  be  slanderous  impute  to  the  plaintiff  the 
commission  of  a  crime,  the  defendant  must  fasten  upon  the  plaintiff 
all  the  elements  of  the  crime,  both  in  act  and  intent,  and  to  do  this 
he  must  fiimish  evidence  enough  to  overcome,  in  the  minds  of  the 
jury,  the  natural  presumption  of  innocence,  as  well  as  the  opposing 
testimony.  But  to  go  further,  and  say  that  this  shall  be  done  by 
such  a  degree  and  quantity  of  proof  as  shall  suffice  to  remove  from 
their  minds  every  reasonable  doubt  that  might  be  suggested,  is  to 
import  into  the  trial  of  civil  causes  between  jMurty  and  party  a  rule 
which  is  Appropriate  only  in  the  trial  of  an  issue  between  the  State 
and  a  person  charged  with  crime  and  exposed  to  penal  consequences 
if  the  verdict  is  against  him. 

The  doctrine  contended  for  by  the  plaintiff  did  not  prevail  in 
the  courts  of  New  Hampshire  or  North  Carolina.  Mcttthews  r. 
ffuntley,  9  N.  H.  150,  per  Parker,  G.  J. ;  IbUom  ts  Brawn,  6 
Foster,  122 ;  Kincade  v.  Bradshaw,  3  Hawks.  63. 

It  is  worthy  of  remark,  that,  with  a  very  few  unimportant  excep- 
tions, the  cases  in  which  it  has  been  held,  that  to  sustain  a  plea  of 
justification  the  defendant  in  an  action  of  slander  must  adduce  such 
proof  as  would  suffice  for  the  conviction  of  the  plaintiff  upon  an 
indictment,  have  been  cases  in  which  words  used  imputed  perjury 
to  the  plaintiff,  and  in  most  of  them,  the  matter  more  directly  under 
oonsideration  has  been  the  propriety  of  regarding  the  plaintiff's 
testimony  upon  the  occasion  referred  to,  as  evidence  in  the  case,  to 
be  overcome  by  the  production  of  more  than  one  witness  to  prove 
its  falsity — the  necessity  of  showing  that  his  testimony  was  false 
in  intent  as  well  as  in  fact — its  materiality  or  some  point  affecting 
the  truth  of  the  charge,  and  not  the  necessity  of  proving  the  com- 
mission of  the  crime  beyond  a  reasonable  doubt 

We  have  no  occasion  to  question  those  decisions  so  far  as  thej 
enforce  the  necessity  of  proving  all  the  elements  necessary  to  oon 
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Btitute  the  crime  charged  by  an  amount  of  evideuce  sufiScieut  to 
overbalance  the  plaintiff  ^s  side  of  the  case. 

It  may  be,  and  probably  is,  true  that  the  compendious  phrase, 
'^Bufficient  to  conrict  the  plaintiff  upon  an  indictment,"  has  had 
refiBrence  more  frequently  to  the  matters  which  it  was  necessary  to 
establish  than  to  the  degree  of  assurance  upon  which  the  jury 
should  act 

In  our  own  case  of  JVetobii  y.  Sliattucky  35  Mc.  318,  the  considera- 
tion of  the  preoiBeqaeBtion  here  raised  was  studiously  and  expressly 
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State  v.  Hubsbt. 

(60Mtt.ak) 

TIm  ■tetate  made  the  "  wiUfallj  and  malidoaiilj  **  doing  of  a  certain  act  erlml- 
mL  An  Indictment,  under  the  statute,  charged  that  the  defendant  did  the 
Ml  **  wdawf ally  and  malidouslj."    Held,  that  the  indictment  was  bad. 

Afpletok,  0.  J.  The  R  S.  of  1871»  oh.  127,  §  7,  provide,  among 
other  things,  for  the  punishment  of  '* willfolly  and  maliciously^ 
throwing  down  a  gate. 

The  allegation  in  the  indictment  ia  that  the  defendant  ''did 
unlawfully  and  maliciously  throw  down  a  certain  gate,''  etc 

These  words  do  not  desoribe  tiie  statute  offense.  The  indictment 
should  charge  the  offense  in  the  words  of  the  statute,  or  in  words 
equivalent  thereto.  The  statute  uses  the  words  "  willfully  and  maU- 
dously*"  It  does  not  regard  them  as  identical  in  meaning,  as  both 
are  used.  When  the  statnte  makes  the  doing  of  an  act  <<  willfully 
and  malicionsly  "  criminal,  it  will  not  be  snffloient  in  the  indict- 
ment to  charge  that  it  was  done  ''feloniously,  nnlawfblly,  and 
wiliriUly."  Siaie  v.  Oop$y  84  N.  H.  51L  So,  charging  an  offense  to 
have  been  committed  "feloniously,  voluntarily,  and  matioiouslyy'' 
inatead  of  "  felonioudy,  unlawftally,  and  malioioudy,''  is  bad  Ibu 
v.  Reader,  19  R  0.  L.  867«    TTnlawfdlly  doing  a  thing  ia  not  aynoLy* 
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WMOB  with  wfllfidly  doing  it  A  man  maj  do  many  things  will* 
folly  which  are  not  nnlawfol,  and  he  may  do  ihings  unlawftillj 
which  are  not  wiUfally  done. 

It  was  held  in  BexY.  Davis,  1  Leach,  556,  that  ^ nnlawfiiUy  and 
malicioasly  '^  is  not  equivalent  to  ^  williblly  and  malidondy,**  and 
that  as  **  willfnlly  and  malieionsly  '^  were  both  mentioned  in  the  stat- 
ute as  descriptiTe  of  the  offense,  botii  mnst  be  stated  in  the  indict- 
ment. 

BxetpHom  suskrinsi. 

Tapuet,  J.,  dissented. 

T.  B.  Reed,  Atf  y-GenH,  for  the  State. 
K  F.  WM,  for  defendant 


Pabebb  v.  LAxnn. 


Aa  aetloa  OB  tiM  esse  lor  i^ailM  to  plaintiff '•  hone  by  reason  ol  Iks 
•af  •  B^laet  and  caielosi  dilvlBg  doling  a  pkssore  dilTs  on  Snndigr, 
which  ha  was  birod,  Md  not  malntalnabla.    (awasli,|k81t.) 


0a8B  in  tort  to  recover  damages  to  the  plaintiff's  horse  and  cai^ 
nage^  by  reason  of  the  careless,  negligent  and  nnsUllflil  driving  oC 
the  defendant^  while  in  possession  of  them  under  a  contract  for  • 
pleasure  drive  on  Sunday,  to  the  Atlantic  House^  Scarborough,  flie 
injury  complained  of  having  occurred  on  Sunday  during  such  driven 

The  defendant  claimed,  ae  matter  of  law,  tiiat  the  plaintiff  oooUl 
not  recover  upon  proof  of  all  the  jBm^  alleged,  because  the  dam- 
ages resulted  from  tiie  letting  of  the  horse  on  Sunday. 

The  parties  submitted  the  case  to  the  fiill  court. 

A  a  Htnmt  and  iZ  W.  Ooj/e,  for  plaintiit 
Edward  dk  GleavM^  for  defendant 
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Afplbtok,  0.  J.  This  is  an  action  of  the  case  to  recover  dam- 
ages  for  injuries  to  the  plaintiffs  horse  and  carriage,  arising  from 
the  defendant's  negligent  and  careless  driving. 

The  plaintiff  let  his  horse  and  carriage  to  the  defendant^  on  Sun- 
da; ,  for  a  pleasure  drive  td  the  Atlantic  House  in  Scarbornugh.  The 
injuries  complained  of  arose  during  such  drive. 

A  contract  made  on  Sunday,  for  hiring  horses  on  a  pleasure 
excursion  on  that  day,  is  void.  BerriU  v.  Smith,  2  Miles,  403.  A 
person  traveling  on  the  Lord's  day,  neither  from  necessity  nor 
charity,  cannot  maint>ain  an  action  against  a  town  for  an  injury 
received  by  him  while  so  traveling,  by  reason  of  a  defect  in  a  high 
way,  which  the  town  is  bound  to  keep  in  repair.  Boswarth  v.  Sunm' 
My,  10  ICeta  363 ;  Hinehky  v.  Penobscot,  42  Me.  90. 

The  case  finds  that  the  contract  between  the  parties  was  one  of 
bailment.  The  defendant's  possession  was  under  and  by  virtue  of 
such  contract  His  liability  arose  under  it  His  possession  was 
obtained  by  virtue  of  it  As  a  baQee  the  defendant  was  bound  to 
pay  the  stipulated  price  for  the  use  of  the  property  loaned,  and  to 
use  it  with  ordinary  care  and  diligence.  In  case  of  a  negligent  or 
earelesB  use  thereof  he  would  be  liable  upon  his  contract  for  the 
damages  arising  from  such  n^ligence  and  carelessness.  Such  is 
the  general  rule.  But  in  this  case  the  contract  was  illegal  Had 
the  plaintiff  sued  for  the  hire  of  the  articles  loaned  he  could  not 
have  recovered.  Suing  for  damages  arising  from  the  violation  of 
his  contract  he  can  be  in  no  better  condition.  The  defendant  could 
not  have  recovered  against  the  town  for  any  injuries  arising  from 
defects  in  the  highway,  because  he  was  traveling  in  violation  of  law. 
If  he  could  not  against  the  town,  much  more  cannot  the  plaintiff 
recover  against  him,  inasmuch  as  he  was  a  party  to  the  illegal  con- 
tract, by  which  the  defendant  had  possession  of  the  horse  and  carriage. 

It  is  said  that  the  case,  as  charged  in  the  declaration,  is  one  of 
simple  wrong,  outside  of  and  independent  of  any  contract  That 
may  be  so,  but  it  does  not  affect  the  question,  when  the  fJEK^ts  are 
flhown,  for  it  appears  from  the  report  that  the  defendant  was  not 
^  in  the  lawful  possession  of  the  plaintifTs  horse  and  carriage,"  but, 
on  the  contrary,  he  was  in  possession  of  the  same  by  virtue  of  a 
eontract  made  in  violation  of  law. 

In  Woodman  v.  ffubiard,  5  Foster,  67,  and  in  Morton  v.  Olostor, 
46  Me.  520,  the  contract  between  the  parties  was  at  an  end*  The 
jints  were  for  the  conversion  of  the  property  bailed  after  the  bail* 
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ment  had  terminated.  They  were  for  acts  after  the  expiration  of 
the  hiring.  Here,  the  injury  arose  during  the  continuance  of  the 
bailment,  and  in  carrying  ont  the  Tery  purpose  for  which  the  prop- 
erty injured  was  bailed.  The  bailee  of  a  horse  and  carriage,  for  a 
pleasure  driTC  on  the  Lord's  day,  by  his  careless  and  negligent 
driying,  injures  the  property  bailed.  It  matters  not  whether  the 
£m^  is  proved  by  the  one  side  or  the  other ;  being  proved,  the  legal 
rainlt  of  the  fact  must  follow. 

If  the  contract  had  been  a  valid  contract,  the  defendant  would 
have  been  liable  upon  the  implied  promise  to  use  ordinary  and 
common  care  of  the  property  bailed^  which  the  case  finds  he  did 
not  Being  a  contract  illegal  and  void  his  liability  upon  the  con- 
tract is  at  an  end.  There  is  nothing  done,  or  proved  to  be  done, 
outside  of  the  contract  The  negligent  and  careless  acts  complained 
of  are  admitted  to  have  been  done  during  the  drive  and  during  the 
contract  of  bailment. 

Pbdmtif  nonsuit. 
DiCKERSOK,  J.,  dissented. 

NoTK.  —  Bee  HaU  ▼.  a>rooriifi,  9  Am.  Rap.  SSi  wfawvln  th«  ftupram«  JiuUelal  court  o( 
Massachusetts  held  that  the  owner  of  a  hone,  which  he  had  let  to  be  drlTen  for 
pleasure  on  a  Sunday  to  a  particular  place*  could  maintain  tort  for  the  convoialon  of 
the  horse,  where  the  hirer  drove  It  to  a  different  place,  and  In  ddnc  eo  Injured  It.  SeCb 
alio.  Myert  ▼.  JMntvrtft,  8  Am.  Rep.  90B.  wherein  the  attthofltlea«  ■•  to  oootrael8|  eite^ 
madeonSundai  arecoUeoted.— Bbp. 


HOLBBOOK   V.   COKKOR. 
(60  Me.  178.) 

I^soiii    i1  istufntoiif  wiiniipriiiiif tif f im i  ai  to  fsiiM. 

Vmndnleiit  mlsrsprssentatknis  of  a  vendor  of  real  estate  aa  to  the  nfloe  whic^ 
he  paid  therefor  are  not  actionable.    {See  noU,  p.  918.) 


Affnov  on  the  case  for  deceit  in  the  sale  of  land.  The 
alleged  that  he  was  induced  to  enter  into  a  joint-^tock  companj 
and  to  subscribe  for  and  buy  the  lands  in  question  by  the  false  and 
fVnudulent  representations  of  the  defendant,  the  vendor,  ''that  the 
said  binds  had  large  deposits  of  oil  in  them,  and  were  of  great 
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nine  for  the  purpoBes  of  digging,  boring  for,  and  mannfaotoring 
oil;  and  that  said  Lanoey  and  said  Connor  had  actually  paid  the 
snm  of  tl^OOO  therefor/' 

There  was  testimony  tending  to  proye  that  these  representations 
were  fidse  and  fraadnlent,  and  that  the  defendants  actually  paid  a 
much  less  sum  for  the  land  thus  sold. 

The  remainder  of  the  case  sufficiently  appears  in  the  opinioiL 

The  Terdiot  was  for  the  plaintiffs 

D.  D.  8t$wart,  for  plaintifE: 

A*  Libtejf  and  O.  W.  WhUn^f,  for  defendants. 

Dajtvobih,  J.  The  declaration  in  the  writ  in  this  oase,  after 
some  preliminary  allegations,  sets  out  that  the  plaintiff  **  relying 
upon  the  aforesaid  representations  of  the  said  defendant^,  that  said 
lands  had  large  deposits  of  oil  in  them,  and  were  of  great  value  for 
the  purposes  of  digging,  boring  for,  and  manufacturing  oil,  and 
that  said  Lanoey  and  said  Gonnor  had  actually  paid  the  sum  of 
•14^000  therefor,  was  induced  to  enter  into  a  joint-stock  company 
with  other  persons,  and  to  subscribe  for  and  buy  of  said  defendants, 
twenty  shares  in  said  alleged  oil  lands  and  oil  well,  and  for  which 
he  then  and  there  paid  the  sum  of  five  hundred  dollars  in  money." 
That  these  representations  were  fidse,  and  were  fraudulently  made 
is  also  alleged.  Upon  these  two  aUegations  the  plaintiff's  action 
rests,  and  if  neither  of  them,  or  the  testimony  offered  to  prove 
them  is  sufficient  to  sustain  the  suit  it  must  fail. 

In  regard  to  the  first  allegation,  ^  that  the  lands  had  large  de- 
posits of  oil  in  them,''  etc^  it  is  contended  that  the  instruction  to  the 
jury  is  erroneous,  inasmuch  as  it  was  left  to  them  to  find  whether 
the  statement  was  understood  as  a  matter  of  opinion  or  the  repre- 
sentation of  a  fact  as  with  the  knowledge  of  the  defendants.  It  is 
not  claimed  that  the  law  as  given  is  incorrect,  but  that  it  is  not  ap- 
plicable to  the  case  as  proved.  This  objection,  we  think,  rests  upon 
a  valid  basis. 

It  is  true  that  the  language  of  the  beginning  of  the  allegation  is 
the  statement  of  a  fact  It  is  a  fact,  however,  which,  unconnected 
with  the  other  part  of  tiie  sentence,  is  of  but  little  consequence. 
For  the  lands  were  sold  and  purchased  for  the  purpose  of  mi 
profit  in  obtaining  oil  from  them. 
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ABSuming,  then,  that  they  had  large  depodti  of  oil,  we  haTe 
made  but  little  progrees  in  asoertaiiiing  their  yalue  for  the  purpose 
of  '^digging,  boring  for,  and  mannfiictoring oiL**  Thia  would  de- 
pend very  materially  upon  the  fitdlities  of  getting  to  the  landB,  the 
expense  of  sinking  wells,  getting  the  oil  to  market^  and  many  other 
things  affecting  the  costs  of  production  and  the  market  price  of 
the  oil. 

The  whole  sentence,  then,  seems  to  be  but  the  expression  of  an 
opinion  that  the  land  is  Taluable  for  the  purposes  indicated,  contain- 
ing but  one  fact  out  of  many  upon  which  a  correct  judgment  must 
be  founded.  It  is  but  an  opinion  of  the  value  or  quality  of  the 
land.  On  recurring  to  the  testimony  we  find  that  the  statement 
was  and  must  necessarily  have  been  only  an  opinion,  and  was  taken 
as  such  by  the  plaintiff.  It  was  in  proof  that  up  to  the  time  of  the 
trial,  the  lands  had  not  been  tested,  and  it  was  entirely  unknown 
to  both  parties  whether  the  land  was  valuable  as  oil  land,  except  so 
fiur  as  might  be  inferred  from  the  production  of  wells  on  neighbor- 
ing lands,  and  the  single  well  upon  the  land  in  question. 

The  plaintiff  himself  testified  that  Connor,  one  of  the  defendants, 
**  said  the  fifty  acres  was  good  oil  land,  and  pointed  to  these  wells 
not  a  great  way  off  in  proof  of  his  statement." 

On  cross-examination  he  says,  **  I  understood  the  two  hundred 
acres  had  not  been  tested,  and  that  operations  upon  it  might  be 
unsuccessful.  I  understood  I  was  making  a  speculation  which 
might  be  unsuccessful.  *  *  *  I  expected  to  suffer  loss  if  we  did 
not  find  oil,  or  if  oil  went  down.''  This,  corroborated  by  other  tes- 
timony and  uncontradicted,  shows  conclusively  that  the  statement 
was  made  and  understood  as  a  matter  of  opinion.  It  may  be  true 
that  the  statements  made  in  relation  to  the  neighboring  wells  in 
support  of  this  opinion  were  false  and  fraudulent,  but  that  is  not 
the  fraud  complained  of  in  this  action.  It  is  clear  that  the  verdict 
cannot  be  sustained  under  this  all^^tion.  Even  if  sufficient  in 
other  respects  there  is  no  testimony  to  show  the  falsehood  of  the 
allegation,  so  tax  certainly  as  it  refers  to  the  deposits  of  oil.  On  the 
other  hand,  the  case  shows  that  up  to  the  trial  the  land  had  not 
been  tested,  and  for  aught  that  appears  there  may  be  oil  enough  in 
it  to  sopply  the  world  for  an  indefinite  period. 

The  only  other  allegation  on  which  the  plaintiff  rests  his  action 
is  that  which  relates  to  the  price  paid  for  the  land. 
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We  tiiink  that  snob  a  statement^  fhongli  tOae,  is  not  saffldent  to 
ooBtamaii  aotioiL 

It  was  early  decided  that  no  action  would  lie  against  a  man  for 
fdsely  declaring  that  -a  third  person  wonld  have  given  him  so  much 
for  his  land.    Roberts  on  Frauds,  524,  and  cases  cited. 

This  was  recognized  as  good  law  in  Cfross  y.  Peters,  1  Me.  889, 
and,  so  fiEur  as  we  are  aware,  has  never  since  been  questioned. 

In  Medbury  y.  Watson,  6  Mete.  246-260,  it  was  held  that  a  fiilse 
statement  by  a  third  person  as  to  what  the  owner  paid,  is  actionable. 
But  in  the  same  case,  in  the  opinion,  on  p.  259,  it  is  said  that  ^in 
regard  to  afBrmations  and  representations  respecting  real  estate,  the 
maxim  of  caveat  emptor  has  ever  been  held  to  apply.  When,  there- 
fore, a  vendor  of  real  estate  aflSrms  to  the  vendee  that  his  estate 
is  worth  so  much,  that  he  gave  so  much  for  it,  that  he  has  been 
offered  so  much  for  it,  or  has  refused  such  a  sum  for  it,  such  asser- 
tions, though  known  by  him  to  be  fiilse,  and  though  uttered  with  a 
Ti«  w  to  deceive,  are  not  actionable." 

In  Hemmer  v.  Choper,  8  Allen,  884,  in  the  opinion,  it  is  said, 
''The  representations  of  a  vendor  of  real  estate  to  the  vendee,  as  to 
the  price  piud  for  it,  are  to  be  regarded  in  the  same  light  as  repre- 
aentotions  respecting  its  value.  A  purchaser  ought  not  to  rely  upon 
ihem ;  for  it  is  settled  that,  even  when  they  are  false,  and  uttered 
with  a  view  to  deceive,  they  furnish  no  ground  of  action.''  And 
that  was  the  only  point  raised  in  the  case. 

In  Manning  v.  AJbee,  11  Allen,  522,  Gbay,  J.,  says,  ''This  court 
has  repeatedly  recognised  and  acted  upon  the  rule  of  common  law, 
by  which  the  mere  statements  of  the  vendor,  either  of  real  or  per- 
sonal property,  not  being  in  the  form  of  a  warranty,  as  to  its  value, 
or  the  price  which  he  has  given,  or  been  offered  for  it,  are  assumed 
to  be  so  commonly  made  by  those  holding  property  for  sale,  in  order 
to  enhance  its  price,  that  any  purchaser  who  confides  in  them  is 
considered  as  too  careless  of  his  own  interests  to  be  entitled  to  relief 
even  if  the  statements  are  false  and  intended  to  deceive." 

As  late  as  Ooaper  v.  Lovering,  106  Mass.  on  p.  79,  Ahbs,  J.,  in  the 
opinion,  says,  "It  has  been  repeatedly  decided  that  representations 
of  a  vendor,  as  to  the  value  or  cost  of  the  property  to  be  sold,  or  as 
to  offers  lor  it  made  by  others,  even  though  false,  are  not  represen- 
tations upon  which  a  purchaser  ought  to  rely,  and  are  not  sufBcieiit 
to  ftimish  any  ground  of  action." 
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In  MoofMy  t.  JfiZbr,  108  Mm  S20»  the  aune  dootrine  ia  reoog- 
nised. 

The  same  dootrine  has  been  held  in  our  own  State,  so  fiur  ae  the 
question  has  been  disoossed. 

In  Long  y.  Woodman^  58  Me^  53,  HmMMT  y.  Ooaper  is  reoognised 
as  good  law,  and  the  principle  is  still  moxe  ftilly  disoassed  in  Mar* 
Hn  T.  Jordan,  60  id.  581. 

In  a  late  English  work  of  good  authority,  representations  by  the 
▼endor,  as  to  prioe  paid  by  him  for  land,  are  regarded  in  the  same 
light  as  representations  respecting  its  value,  or  the  offere  which 
have  been  made  for  it  It  is  there  said,  **  a  pnrohaser  is  not  justified 
in  placing  confidenoe  on  them.^    Kerr  on  Fraud  and  Mistake,  H8. 

This  view  seems  to  have  been  considered  as  well-settled  law  by  all 
tiie  authorities  bearing  upon  the  question,  so  feur  as  we  have  been 
able  to  ascertain,  with  the  exception  of  Sanford  y.  Handy,  23  Wend. 
S60,  and  Van  J^fps  y«  Harrison,  5  HilL  68.  In  the  latter  of  these 
cases,  Bbonsok,  J*^  says :  ^  In  Sanford  y.  Handy  it  was  intimated 
that  a  yendor  would  be  liable  for  misrepresentations  as  to  cost,  but 
the  point  was  not  decided.''  He  then  states  his  own  oonyictions  as 
decidedly  the  other  way;  and  after  giying  his  reasons  for  his  own 
yiews  with  much  force,  he  doses  by  saying,  ^  the  minority  of  the 
court  think  otherwise.'' 

This  case,  decided  by  a  bare  majority,  with  the  reasons  giyen  all 
against  the  decision,  is  the  only  case  directly  in  point  in  conflict 
with  the  authorities  before  cited. 

The  other  cases  cited  in  the  aigument  for  the  plaintiff  are  decided 
upon  different  principles,  and  are  not  in  conflict  with  those  relied 
upon  in  defense.  Some  of  them  were  decided  on  the  ground  that  a 
confidential  relation  existed  between  the  vendor  and  yendee.  This 
was  the  case  in  Bagshaw  y.  Seymour,  93  Eng.  Com.  Law,  873,  and 
Clarke  y.  Dickson,  95  id.  452,  where  the  defendants  acted  in  behalf  of 
and  as  agents  for  the  plaintiffk  In  Bradley  y.  PooU.  98  Mass.  169, 
and  many  of  the  cases  cited,  the  representations  were  as  to  the  con- 
dition  of  the  company  and  the  amount  actually  paid  in,  facts  upon 
which  theyalue  of  the  shares  sold  materially  depended.  Other 
cases  rest  upon  statements  of  the  amount  paid  for  bonds  in  the 
market,  or  rents  actually  paid  for  lands  under  lease,  showing  the 
actual  market  yalue  of  the  property  sold.  All  these  cases  are  widely 
distinguishable  from  the  one  at  bar.  What  a  person  may  haye  paid 
for  land  is  one  thing,  its  actual  market  yalue  another,  and  often  s 
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rerj  difhieiit  ihing.  The  poichaser  of  land  for  a  company,  though 
not  espeoially  appointed  as  agent  therefor,  would  not  be  permitted  to 
deoeiye,  or  eyen  make  a  profit  out  of  those  for  whom  he  assumed 
to  act,  and  who  subsequently  adopt  or  ratify  what  he  has  done.  In 
the  case  at  bar  the  defendants,  in  making  the  purchase  of  the  land, 
were  not  the  agents  of  the  association,  nor  did  they  assume  to  act 
for  or  in  their  behalf.  The  purchase  was  made  before  the  company 
was  formed,  and,  so  far  as  appears,  before  its  organization  was  con- 
templated. The  contract  of  the  parties  does  not  refer  to  the  original 
purchase.  So  fieur  as  the  land  is  referred  to,  it  provides  simply  for  a 
sile,  which  is  completed  by  a  deed  subsequently  giren.  True,  it 
was  sold  for  the  pui]>08e  of  forming  a  joint-sto(&  company,  of  which 
the  defendants  were  to  be  members ;  still  it  was  but  a  saJe,  and  the 
parties  to  this  case  stand  to  each  other  in  the  relation  of  grantor 
and  grantee,  and  no  other,  and  in  the  writ  are  so  declared  to  be. 
Viewing  the  authorities,  then,  as  bearing  upon  the  admitted  fiicts 
of  this  case,  they  would  seem  to  be  nearly  all  one  way,  yeiy  clearly 
showing  that  a  false  representation  by  the  vendor,  of  the  price  paid 
for  land,  will  not  lay  the  foundation  for  an  action.  And  if  we  add 
to  these  the  long  list  of  cases  in  which  it  has  uniformly  been  held 
that  misrepresentations  as  to  value  and  quality,  and  even  of  ofTers 
made  by  third  persons,  though  fraudulent,  are  not  actionable,  it 
would  seem  that  the  law  upon  the  question  we  are  now  considering 
must  be  free  from  doubt  If  we  examine  the  question  upon  prin- 
ciple, the  result  must  be  the  same.  The  statement  of  the  vendor, 
that  he  paid  a  certain  price  for  his  land,  if  true,  can  be  no  more 
than  an  indication  of  his  opinion  of  its  value;  and  when  we  con- 
sider the  various  motives  which  may,  and  ofken  do  actuate  men  in 
making  their  purchases,  and  especially  when  it  is  done  for  the  pur- 
poses of  speculation,  it  is  but  the  slightest  proof  of  such  an  opinion* 
It  is  certainly  of  no  more  value  than  the  ofTer  of  a  third  person, 
and  this  is  considered  of  so  little  worth  that  it  is  not  legal  testi- 
mony in  a  case  where  the  market  price  is  in  issue. 

It  is,  however,  claimed  that  the  price  paid  is  a  definite  fact,  the 
truth  or  falsity  of  which  is  susceptible  of  satisfactory  proof,  while 
assertions  of  quality  and  value  are  necessarily  matters  of  opinion 
which  are  too  uncertain  for  judicial  cognizance.  This  may  be  true, 
and  the  same  may  be  said  of  ofTers  made  as  well  as  many  other 
representations  not  actionable.  But  it  should  also  be  remembered, 
that  a  misrepresentation,  to  be  the  foundation  of  an  action,  must 
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relate,  not  only  to  an  existing  hct,  but  to  a  material  one ;  one 
which  will  enable  the  pordhaeer  more  intelligently  to  fonn  his  own 
opinion  of  the  Talue  of  the  property.  Now,  as  we  have  already  seen, 
the  price  paid,  if  correctly  stated,  is  but  an  uncertain  indication  of 
the  vendor's  opinion.  It  gives  no  light  whatever  as  to  any  inherent 
fixed  quality,  or  description  which  goes  to  make  up  the  value,  and, 
in  this  respect,  is  not  distinguishable  from  an  offer  made,  except 
that  it  is  even  more  unreliable,  as  an  indication  of  value.  The 
instructions  of  the  presiding  justice  not  being  in  conformity  with 
these  views,  and  being  inapplicable  to  the  case  as  presented  by  the 
testimony,  the  exceptions  must  be  sustained,  and  it  is  unnecessary 
to  consider  the  various  other  points  raised. 

DionHeoK,  J.,  delivered  a  dissenting  opinion,  in  which  Eiht,  J., 
oononrred. 

Bxcq^iions  sustained. 

Kora.— In  SImar  t.  Oanadanih  68  N.  T.  SM,  whloh  was  ao  aotlon  to  recoTw  damama 
for  an  allaoad  fraud  on  the  part  of  the  defendant,  praotloed  to  Induce  the  plalntlfrto 
take  oertain  bonds  and  mortoaices,  alleged  to  be  worthleas.  In  part  payment  for  prop> 
ertf  oonyeyed  to  defendant,  it  waa  contended  by  defendant  that  the  statements  as  to 
the  Talue  of  the  land  covered  by  the  mortga^  and  of  the  mortgages  were  mere  mat- 
t«r  of  opinion  and  not  actionable.  The  court  said :  **  If  they  were  such,  no  liability  la 
created  oy  the  utterance  of  them ;  but  all  statements  as  to  value  of  property  sold  are 
not  such.  They  may  be,  under  oertain  circumstances,  afflrmattoos  of  fact.  When 
known  to  the  utterer  to  be  untrue,  If  made  with  the  intention  of  misleading  the 
vendee.  If  be  does  rely  upon  them  and  is  misled  to  his  injury  they  avoid  the  contract. 
{SUhbinM  v.  JBTddy,  4  Mason,  414-428.)  And  where  they  are  fraudulently  made  of  particu- 
lars in  relation  to  the  estate  which  the  vendee  has  not  equal  means  of  iLnowfng,  and 
where  he  is  induced  to  forbear  inquiries  which  he  would  otherwise  have  made,  and 
damage  ensues,  the  party  guilty  of  the  fraud  will  be  liable  for  the  damage  sustained. 
MetUntry  v.  TTotoorv,  6  Mete.  246,  and  see  McGLOan  v.  Scctti^  24  Wis.  81."  l^e  court  also 
Bald :  **  Whether  the  representation  as  to  the  value  is  merely  an  expression  of  opinion 
or  belief,  or  an  affirmation  of  a  fact  to  be  relied  upon.  Is  a  question  for  the  Jury.^' 

But  in  iTZlis  v.  AndrwM^  0  Alb.  Law  Jour.  268,  the  same  court  held  that  a  false  state- 
ment as  to  the  value  of  stocks,  made  by  a  vendor  while  negotiating  a  sale  thereof  and 
for  the  purpose  of  obtaining  a  higher  price  than  he  knew  they  were  worth,  does  not 
give  the  purchaser,  relying  thereon,  a  cause  of  ectlon  for  the  deceit.  The  stocks.  In 
that  case,  were  of  the  Congress  and  Bmpire  Springs  company  at  Saratoga,  and  were 
not  quoted  in  the  market.  It  was  alleged  that  the  defendant  fraudulently  stated  to 
the  plaintiff,  a  woman,  that  the  stock  was  worth  at  least  eighty  per  cent  of  the  par 
▼alue.  and  that  relying  on  that  statement  she  purchased.  The  stock  was  in  fact  worth 
only  forty  per  cent.  GFrovsr,  J.,  who  delivered  the  Judgment  of  the  court,  said  that  the 
assertion  of  the  defendant  as  to  the  value  could  not  be  regarded  as  the  expression  of 
an  opinion  as  to  its  value,  but  that  It  **  must  be  regarded  as  a  false  statement  of  the 
value,  made  for  the  purpose  of  obtaining  a  higher  price  for  the  stock  than  they  knew 
it  was  worth.*'  On  the  authority  uf  Harvey  v.  Taunp%  Yelverton's  Reports,  21,  the  court 
held  that  an  action  would  not  Ae.  The  court  said:  *'  Upon  the  question  of  value  the 
purchaser  must  rely  upon  his  own  Judgment,  and  It  Is  his  folly  to  rely  upon  the  repre- 
sentations of  the  vendor  in  that  respect,  but  In  regard  to  any  extrinsic  fact  affecting 
the  quality  or  value  of  the  subject  of  the  contract  he  may  rely  upon  the  assurances  <n 
the  vendor,  and  if  he  does  so  rely,  and  the  assurances  are  fraudulently  made  to  Induce 
him  to  make  the  contract^  he  may  have  an  action  for  the  injury  sustained,  •mm 
Had  the  complaint  stated  that  the  defendants  upon  the  sale  made  false  and  fraudu- 
lent statements  to  the  plaintiff  in  relation  to  the  property  owned  by  the  corporation. 
Its  business,  pecuniary  condition,  the  price  at  which  its  stock  was  selling  in  the  mar- 
ket, or  any  other  fact  affecting  its  value  with  intent  to  deceive  and  defraud  her,  that 
she  in  reliance  thereon  had  made  the  purchase,  and  been  thereby  injured,  it  would 
have  shown  a  good  cause  of  action.  Hubhell  v.  Jfeigs,  60  N.  Y.  480.  As  to  such  mat- 
ters, a  purchaser  has  a  right  to  rely  upon  the  statements  of  the  vendor,  but  not  upon 
his  mere  statements  of  the  value.  As  to  the  latter,  he  must  rely  upon  his  own  Judg- 
ment, and  If  not  sufficiently  informed,  must  seek  further  information." 
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Atlas  Bank  y.  Dotul 

(9  R.  L  Tl) 

iViwtoiirjf  nde — pledgee  ^hurdm  ef  pt^. 

Aykdfwol  aagodable  paper  hmsgenenlljr  a  right  to  eolleet  tha  wbolaaiiMNBil 
«l  aaeultlaa  pledged  to  him,  and  aoooontto  the  pledgor  to  the  eiirpliiB  over 
hia  debtii  Bat  In  €aae  of  aooommodatbm  paper  pledged,  the  pledgee  oaa 
reeorer  of  the  maker  onljr  the  amoont  of  the  debt  dae  him  from  the  pledgor. 

The  holdar  of  eommerdal  paper  ia  preanmed  to  be  a  holder  for  valoe,  until 
the  emtraiy  ia  ehown ;  and,  by  preaenting  aaoh  paper,  he  makea  a  pfima 
fade  eaae,  anflldent  to  Juatify  a  yerdict  for  him,  if  the  defendant  doea  not 
rebat  It.  Bat  if  the  defendant  doea  prodace  erldenoe  to  rebut  thia  preaamp- 
tioii,the  harden  ia  atill  on  the  plaintiff,  taking  all  the  testimony  together,  to 
riiow  a  faloable  eonaideration  by  a  prepondenmce  of  proof  on  hia  aide. 

II  howefver,  the  defendant,  not  diaputing  the  original  eonaideration,  takea 
mmm  new  gmond  ol  datienae,  aa  payment,  fdlaie  of  oonaideiatlon,  ete.,  then 
the  boxdaa  la  on  him  to  prove  thia  matter  of  aToldanee. 

AflBumnx  on  the  oheok  of  the  defendant  on  D.  W.  Vanghan  A 
OomfUkj  toft  two  thousand  dollars,  payable  to  bearer,  and  dated 
Jnne  VI,  1867.  At  the  trial  of  the  case  before  Mr.  Jnstioe  Poim, 
vifth  a  jnry,  the  plaintiffs  produced  the  oheok  in  suit  and  there 
wtsd  their  case.    The  defendant  then  called  Thomas  H.  Brownell, 
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who  testified  that  he  was  cashier  of  the  Atlas  Bank  during  the  year 
1867,  and,  as  such  cashier,  received  the  check  in  snit  firom  Edward 
J.  Cashing  as  collateral  security  toward  Gushiug's  indebtedness  to 
the  bank,  and  that  he  paid  out  no  money  on  the  check.  On  being 
asked,  in  cross-examination,  if  the  check  of  Edward  J.  Gushing^ 
dated  June  18, 1867,  for  two  thousand  dollars  on  the  Atlas  Bank, 
was  not  paid  on  account  of  the  check  in  suit,  he  replied  that  it 
was  not 

The  defendant's  counsel  then  moved  that  the  case  be  sent  to  an 
auditor  to  ascertain  the  state  of  the  account  between  Gushing  and 
the  bank,  claiming  that  the  check  in  suit  having  been  loaned  by 
the  defendant  to  Gushing  without  consideration,  and  by  said  Gush- 
ing pledged  to  the  plaintiffs  as  collateral  security  for  his  indebted- 
ness  to  them,  the  plaintiffs  could  not  maintain  this  action  without 
proof  of  such  indebtedness. 

This  motion  the  judge  overruled,  and  instructed  the  jury  that 
the  plaintiffs  might  maintain  their  action  and  recover  upon  the 
money  counts  in  their  declaration,  without  reference  to  the  ques- 
tion whether  Gushing  was  or  was  not  indebted  to  the  plaintifk 
Under  these  instructions,  the  jury  having  returned  a  verdict  for 
the  plaintiffs  for  $2,106.00,  the  amount  of  the  check  and  interest, 
the  defendant  now  moved  for  a  new  trial  upon  the  ground  of  error 
in  law  in  said  instruction. 

PaynSy  for  the  motion. 

l%urifton9  Ripley  <§  Company,  against  it. 

PoiTEB,  J.  Of  the  general  right  of  the  pledgee  to  collect  notes 
and  securities  pledged  to  him,  there  can  be  no  doubt.  If  he  could 
collect  only  the  amount  for  which  the  paper  was  pledged,  this  would 
render  two  suits  necessary  to  collect  the  whole  amount  of  the  note 
pledged.  The  pledgee  can  collect  the  whole,  and  account  to  the 
pledgor  for  the  surplus  over  his  debt 

But  with  paper  known  to  be  accommodation  paper  the  case  i& 
different  If,  in  this  case,  the  pledgee  could  collect  the  whole  of 
the  maker,  he  could  be  obliged  to  pay  the  surplus  over  his  own 
claim  to  the  pledgor,  who  would  be  in  his  turn  liable  to  repay  sooh 
surplus  to  the  maker.  We  think,  therefore,  that  in  case  of  accom- 
modation paper  pledged,  the  pledgee  can  recover  of  the  maker  only 


OCTOBER  TERM,  1868.  221 

AilM  Bank  t.  Dojle. 

the  amoont  of  the  debt  due  him  from  the  pledgor.  Jo'iies  y.  Hibbertf 
S-fitarkie,  304;  3  EDg.  Com.  Law,  356;  Ohicopee  Bank  y.  Chaptfif 
8  Mete.  40 ;  Chitty  on  Bills,  81 ;  Wiffln  v.  Roberts^  1  Esp.  261. 

On  the  trial  of  the  case  the  defendant  claimed  that  the  burden  of 
proof  (it  being  a  pledge)  was  on  the  plaintiffs  to  show  the  amount 
of  the  defendant's  indebtedness ;  and  the  plaintiff,  at  the  hearing 
before  us,  claimed  that  the  defendant  was  obliged  to  prove  that  the 
debt  for  which  the  note  was  pledged  as  collateral,  had  been  paid 
wholly  or  in  part. 

The  holder  of  commercial  paper  is  presumed  to  be  a  holder  for 
Talue ;  that  is,  until  the  contrary  be  shown.  In  the  present  case,  it 
was  proved  that  the  defendant's  check  (payable  to  bearer)  was 
pledged  by  Gushing,  to  whom  it  was  given,  to  the  plaintiffs,  for  his 
(Oushing's)  indebtedness.  This  shows  a  valuable  consideration,  and 
makes  the  plaintiffs  holders  for  value,  even  if  the  indebtedness  be 
fluctuating.  Byles  on  Bills  (side  page),  122 ;  Heywood  t.  Watson^ 
4  Bing.  496 ;  Chitty  on  Bills  (side  page),  85 ;  Woodruff  y.  Hayne, 
1  a  &  P.  600 ;  1  SUirkie,  483. 

It  is  generally  snfllcient  for  the  holder  of  such  paper  to  present 
it;  and  it  is  held  to  he  prima  facie  evidence  that  he  is  a  holdei  for 
value  and  to  the  amount  expressed.  The  burden  of  proof  is  indeed 
on  the  plaintiff  to  prove  a  valuable  consideration,  but  by  presenting 
the  paper  he  makes  a  prima  facie  case,  that  is,  a  case  sufficient  to 
justify  a  verdict  for  him  if  the  defendant  does  not  rebut  it  But  if 
the  defendant  does  produce  evidence  to  rebut  this  presumption,  the 
burden  is  still  on  the  plaintiff,  taking  all  the  testimony  together,  to 
show  a  valuable  consideration  by  a  preponderance  of  evidenoe  on 
his  side.  Burnham  ▼•  Aliens  1  Gray,  500 ;  Delano  t.  BartleU^  6 
Gush.  366  (which  criticises  and  explains  1  Gush.  170) ;  Powers  t. 
RuseeOy  13  Pick.  69,  76« 

But  if  the  defendant,  not  disputing  the  original  consideration, 
takes  some  new  ground  of  defense,  for  example,  payment,  fiAilure  of 
consideration,  and  the  like,  then  the  burden  is  on  him  to  prove  this 
matter  of  avoidance.  Delano  v.  Bartletif  ante;  3  Phillips  on  Evi- 
dence  (side  page),  16L 

In  the  present  case,  therefore,  it  would  be  sufficient  for  the  plain- 
tiffs in  the  first  instance  to  produce  their  check  to  the  jury,  which 
would  entitle  them  to  a  verdict  for  the  face  of  it,  unless  the  defendant 
produced  evidenoe  to  show  that  the  amount  of  the  indebtedness  wan 
either  originally  lets  or  had  been  reduced  by  payment    If  he  does 
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90f  then,  taking  all  the  eridenoe  together,  the  burdenof  proof  would 
return  on  the  plaintiflb  to  show  themadyes  entitled  to  reooTer  the 
fiuse  of  the  oheok.    Ohittj  on  Bills  (side  page),  d38»  note  e. 

A  new  trial  will  be  granted,  on  the  def endanf  a  filing  an  affldarit 
that  he  has  eridenoe  to  show  that  the  amount  of  Onshing's  indebt* 
edness  to  the  plaintilb  was  less  than  the  amonnt  of  the  ohedk. 


Oasm  ▼•  'Dmavmn. 
(SB.  I.  aiL) 


AfMl  '*dsms  wm'tU'*  esnaot  be  snstsined  when  thsiebss  been  as  ddiyny  si 
thesaljeeiof  tbe  gin  so  dalmed,  although,  at  the  tlins  H  was  sooghi  lo  be 
made,  H  was  oat  of  the  leabh  of  the  wooldrbe  donor^so  that  the  dsUireiy  was 
iflftposrible. 

Tboybb  and  oonyersion  bj  the  plaintiff,  as  administrator  on  the 
estate  of  Sarah  W.  Dennison,  late  of  ProTidenoe^  deoeased. 

The  declaration  alleged  that  the  plaintiff  in  his  oapadty  of 
administrator  on  the  estate  of  tiie  said  Sarah  W.  Dennison,  was 
entitled  to  the  possession  of  a  certain  bank-book  containing  evidence 
of  the  deposit  of  money  with  the  People's  Sayings  Bank  of  Pn>yi- 
denoe,  marked  "*  Ledger  B,  page  246."  **  Deposit  of  $425,  Jnly  16th, 
1855,"  being  the  property  of  the  said  Sarah  W.  Dennison  in  her 
life-time,  which  said  book  came  into  the  hands  and  possession  of  tiie 
said  defendant  by  finding,  and  that  the  said  defendant  oonyerted 
the  same  to  his  own  nse,  eta 

Flea,  the  general  issue  and  issne  joined. 

A  jury  trial  haying  been  waiyed,  the  case  was  submitted  to  the 
court  in  fiict  and  law. 

The  material  feots  upon  which  tiie  dedsion  of  the  case  turned 
are  sufficiently  set  forth  in  the  opinion  of  the  court 

Ou$,promp$o. 

W.  S.  Ormmf  for  defendant 
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DusFi^  J.  According  to  the  teBtimony  or  admisBions  made  in 
this  case,  the  plaintiff's  intestate  was  a  married  woman  who  had 
separated  firom  her  husband,  a  resident  of  Connecticnt,  and  had 
for  some  time  previous  to  her  death  been  liring  with  her  son-in-law, 
Bufus  B.  Lawton,  in  Providence,  R  I.  In  July,  1855,  she  came 
into  the  possession  of  9425,  which  she  gave  to  her  said  son-in-law, 
and  told  him  to  do  with  it  what  he  saw  fit  He  deposited  it  in  her 
name  in  the  People's  Savings  Bank,  in  Providence,  and  told  her 
what  he  had  done,  to  which  she  replied  that  it  was  all  right  The 
bank-book^  however,  did  not  pass  into  her  keeping,  but  remained  in 
a  bureau  drawer  of  Lawton  or  his  wife,  a  daughter  of  the  intestate, 
at  his  house  in  Providence.  In  November,  1855,  the  intestate  died 
at  Mystic,  in  Oonneoticnt  Shortly  before  her  death,  her  son,  the 
defendant,  being  present,  she  told  him  the  had  not  long  to  live, 
spoke  of  the  bank-book  being  in  the  possession  of  her  son-in-law, 
and  she  wanted  the  defendant  to  get  it,  settle  the  bills,  and  if  any 
thing  was  left  to  divide  it  among  her  three  children.  She  said  she 
did  not  want  her  husband  to  have  it  Her  three  children  were  the 
defendant^  another  son,  and  Mrs.  Lawton.  After  her  death  the 
defendant  obtained  the  book,  but  the  bank  refbsed  to  pay  the  deposit 
to  him  without  a  bond.  It  is  admitted  that  the  defendant  had  the 
book  at  and  before  the  commencement  of  this  action,  that  the  plain* 
tiff  demanded  it  of  him,  and  that  the  defendant  refused  to  give  it 
up,  claiming  to  hold  it  as  a  gift  mortis  causa. 

For  the  purposes  of  our  decision,  we  deem  it  unnecessary  to  recite 
the  testimony  or  admissions  more  at  length.  We  think  the  defend- 
ant is  not  entitled  to  either  the  bank-book  or  the  money  which  it 
represents,  as  a  gift  mortis  causa.  There  was  no  delivery,  and  there 
are  cases  which  support  the  view  that,  without  a  delivery,  such  a 
gift  cannot  be  sustained,  even  where  the  subject  of  the  gift  is  in 
possession  of  the  donee  when  the  gift  is  niade.  Gutting  v.  CM- 
man,  41  N.  U.  147 ;  Huntington  v.  Oilman,  14  Barb.  243 ;  Shouwr 
V.  Pilck,  4  £xch.  478.  In  this  case  the  immediate  donee,  if  we  may 
so  term  the  defendant,  was  not  in  possession  of  the  bank-book  when 
it  is  claimed  to  have  been  given.  It  is  urged  that  the  book  was  in  the 
possession  of  Mrs.  Lawton,  who,  it  is  claimed,  was  a  donee,  and  that 
it  was  not  where  the  intestate  could  get  it  to  deliver,  and  that,  upon 
these  grounds,  the  gift  should  be  sustained.  But  we  think  a  deliv- 
ery  should  not  be  dispensed  with  on  such  grounds.  To  hold  others 
wise  would,  in  our  opinion,  trench  upon  the  statute,  and  open  a  door 
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to  the  class  of  evils  which  are  incident  to  nancupatire  wills.    Wa 
give  the  plaintiff  judgment 

JudgmmU  for  plaintiff f  which,  by  agreement,  was  entered  f^r  nofn- 
inal  damajfee  only. 


Habbib  t.  Thb  Sooial  Maxtjfaotubixo  C!ompabt. 

(9&LM.) 

Auard^  uneeriaifdif  — "yVatM.** 

An  awaid  that  the  defendants  have  a  right  to  keep  up  and  maintahi  their 
at  a  certain  height,  and  to  ke«p  thereon  llujih-boardA  twelve  Indioe  wide,  at 
all  times  except  In  times  of  "  freshet/'  hM,  bad  for  uncertainty,  the  word 
^JteAW*  so  faiylng  In  its  meaning  as  to  necessitate  constant  litigation. 

PBTinoir  for  a  rehearing  of  the  original  bill  between  the  same 
partieSy  and  for  leaye  to  file  a  supplemental  bill  in  the  nature  of  % 
bill  of  reylew.  At  the  September  term,  1864,  of  this  court  for  the 
county  of  Proyidence,  a  demurrer  to  the  bill  was  sustained,  and  the 
bill  dismissed  with  costs.  The  case  is  reported  in  8  B.  L  133,  and 
in  6  Am*  Bep.  649,  and  the  material  facts  of  the  case  are  there  repre- 
sented with  sufBcient  fullness.  Such  of  the  reasons  assigned  why 
a  rohearing  should  be  granted  as  were  passed  upon  by  the  courts  ara 
•offidently  set  forth  in  their  opinion  granting  the  same. 

ILW.dT.  0.  Oreene,  and  B.  R.  Ourtie,  for  complainant 

Owrrey,  for  respondent 

PoTTBB,  J.  This  ia  a  bill  to  set  aside  an  award  for  nncertaintj, 
and  because  it  does  not  conform  to  the  submission. 

Disputes  having  arisen  between  the  parties  in  relation  to  the 
defendants'  dam,  it  was  agreed  to  refer  ^  their  respective  rights  in 
tiie  premises^  and  all  questions  in  dispute  between  them  in  relation 
to  said  dam,''  to  three  arbitrators  for  final  award.  This  agreement 
was  entered  as  a  rule  of  court,  and  their  report,  when  made,  was^ 
without  exceptions,  confirmed  by  the  court 

The  bill  alleged  that  the  defendants  had  the  right  by  deed  dated 
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in  I84I9  to  raise  their  solid  dam  to  the  top  of  a  oertain  rook^  and  to 
keep  six  inch  fiaah-boards  thereon  from  N ovember  to  April  abao- 
lately,  and  from  April  to  NoTember  contingently;  that  in  1856,  the 
defendants  pnt  temporary  twelye  inch  flash-boards  on  said  dam, 
taking  them  off  when  the  water  was  high,  and  in  May,  1859,  added 
one  foot  to  the  solid  dam,  making  one  foot  aboye  the  rock,  and  put 
twelve  inch  flash-boards  thereon.  The  plaintiff  claimed  that  he 
had  commenced  the  occupation  of  the  power  above,  for  mill  purpo- 
ses, in  April,  1859.    Hence  the  dispute  and  arbitration. 

On  a  former  hearing,  the  court  decided  in  favor  of  the  defendants, 
and  the  cause  now  comes  up  on  the  complainant's  motion  for 
rehearing. 

Tlie  arbitrators,  in  their  award,  determine  that  the  defendants 
^  have  the  right  to  keep  up  and  maintain  the  cap-log  or  permanent 
rolling  way  of  their  said  dam  to  the  top  of  the  great  rock  m  their 
pond  above  said  dam,''  and  no  higher,  and  to  keep  on  said  cap-log 
flash-boards  twelye  inches  wide  at  all  times,  except  in  times  of 
ft^shet" 

It  is  not  necessary  to  a  complete  award  that  it  should  execute 
itseld  That  is  not  tdways  possible.  But  it  should  be  in  its  terms 
veasonably  certain ;  it  should,  as  a  general  rule,  leave  nothing  to  be 
performed,  but  the  mere  ministerial  acts  needed  to  carry  it  into 
effect  It  should  end  controversy,  and  not  leave  its  own  meaning 
open  to  ftiture  oontroyersy*  It  should  be  certain  as  a  judgment  of 
court  A  judgment  of  court  may  need  process  to  enforce  it;  but 
that  could  hardly  be  called  a  flnal  judgment  which  requires  another 
judgment  to  determine  its  meaning. 

The  object  of  an  arbitration  is  to  prevent  future  dispute.  This 
object  can  hardly  be  said  to  be  carried  into  effect  when,  in  defining 
rights  of  the  parties,  terms  are  used  which  might  require  anoth&i 
lawsuit  to  fix  their  meaning,  and  still  less  if  left  open  to  continual 
lawsuits  at  the  pleasure  or  ill-will  of  the  parties. 

It  should  leaye  no  doubt  as  to  the  nature  or  extent  of  the  duties 
imposed  by  it  upon  the  parties.  Russell  on  Arbitrators,  277.  It 
may  require  ftiture  ministerial  acts  to  be  done  by  the  arbitrators  or 
others,  but  cannot  reserve  any  judicial  act  to  be  done.  Id.  274. 
His  duty  is  to  make  a  complete  and  final  determination,  and  it  is  a 
breach  of  that  duty  to  leave  any  thing  to  be  determined  hereafter. 
Id.  722. 

The  word  ''freshet"  variei  in  its  meaning  in  various  rivers^  in 
Vol.  XI. —29 
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Tarioofl  yean,  and  in  yarions  seasons  of  the  year.  If  any  mode  had 
been  provided  in  the  award  settling  its  meaning,  then,  perhaps, 
according  to  the  maxim,  id  cerium  est  quod  certum  reddi  potest ^  the 
award  might  be  considered  sufficiently  certain ;  but  in  case  of  a 
suit,  a  jury  could  only  decide  that  the  state  of  the  water  in  the  par- 
ticular case  before  them  did  or  not  constitute  a  freshet,  and  this 
would  necessitate  constant  litigation.  If,  as  the  learned  counsel  of 
the  defendants  in  his  very  able  argument,  contends,  the  meaning  of 
the  award  was  that  the  flash-boards  should  be  removed  whenever 
they  **  obstruct  the  ordinary  effective  power  of  the  plaintiff 's  privi- 
lege," it  would  approach  nearer  to  certainty,  and  the  state  of  things 
requiring  the  removal  of  the  flash-boards  could  be  at  any  time  better 
ascertained,  than  when  left  to  be  determined  by  the  opinions  of  wit- 
nesses or  jurors,  or  even  practical  mill  owners  ttiemselves,  as  to  what 
constituted  a  freshet. 

The  bill  states  that  the  defendants  claim  the  true  meaning  of  the 
award  to  be,  that  the  defendants  have  the  right  to  maintain  flash- 
boards  on  the  dam  until  they  are  carried  away  by  the  waters  of  the 
river. 

It  implies  no  censure  on  arbitrators  that,  not  being  practical  mill 
owners  or  engineers,  they  have  used  a  word  which  may  seem  to 
others  more  ambiguous  than  it  did  to  themselves.  The  complain* 
ant  alleges  that  he  intended  to  object  to  the  reception  of  the  report, 
but  that  the  court  adjourned  before  he  could  flnd  his  counsel  in  the 
case.  And  at  the  former  hearing,  the  complainant  made  and  con- 
tended for  several  objections  to  tiie  award,  and  did  not  (as  he  does 
now)  rely  principally  on  the  uncertainty  of  it 

For  the  reasons  before  given,  a  rehearing  must  be  granted. 

Rehearin/g  grunted. 
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(9B.L188.) 

Promis9(n^  note — intermit, 

Where  a  pTomiflflOiy  note  \b  made  payable  at  a  given  time  after  date,  with 
interest  payable  semi-annually,  interest  may  be  computed,  in  making  ap  the 
jadgment,  on  all  installments  of  interest  overdue  and  remaining  unpaid ; 
but  no  installments  of  semi-annual  interest  will  be  considered  as  due  after 
the  maturity  of  the  note,  because,  after  that,  both  the  accruing  interest  and 
the  prindpal  are  due,  not  on  any  particular  day,  but  every  day  till  they  are 
paid. 

Assumpsit  against  the  defendant  as  maker  of  the  following  prom- 
UBory  note : 

"<  $1,000.00.  Pbovidbnob^  August  28,  1860. 

''Three  years  after  date,  I  promise  to  pay  to  the  order  of  James 
Wheaton  one  thousand  dollars,  with  interest  payable  semi-annually, 
Talue  reoeiyed.  Jonathan  Pikb." 

The  action  was  brought  at  the  October  term,  1868,  of  the  supreme 
oourt  for  this  county,  and  the  defendant  having  submitted  to  judg- 
ment, the  question  of  the  proper  mode  of  computing  interest  was 
ju'gued. 

John  P.  KnawleSy  for  plaintiff. 
EameSy  for  defendant. 

DuRFEE,  J.  This  IS  an  action  on  a  promissory  note  for  the  pay- 
ment of  one  thousand  dollars,  three  years  after  date,  with  interest 
payable  semi-annually.  The  defendant  has  submitted  to  judgment, 
and  the  question  made  to  us  relates  to  the  computation  of  interest 
in  making  up  the  amount  of  the  judgment ;  the  plaintiff  claiming 
interest  on  the  semi-annual  dlies  of  interest  from  the  time  they 
sererally  became  payable,  making  claim  as  if  interest  was  payable 
semi-annually  after  as  well  as  before  the  maturity  of  the  note, 
though  he  offers  no  proof  that  the  debtor  ever  agreed  to  pay  interest 
thereon  after  they  became  payable,  or  that  he  demanded  payment 
thereof  previous  to  the  suit. 
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There  is  upon  this  question  a  conflict  of  decision.  In  some  States 
nterest  is  not  allowed  upon  the  interest  thus  accruing,  when  after 
't  became  due,  there  has  been  no  demand  or  agreement  for  its  pay- 
ment Ferry  y.  Ferry,  2  Oush.  92 ;  Hastings  v.  Wistoatt,  8  Mass. 
456 ;  WUcax  v.  Howland,  23  Pick.  167 ;  Doe  v.  Warrer.,  7  GreenL 
48 ;  Bannister  v.  Roberts,  35  Me.  75;  Stokely  y.  Thompson  34  Penn. 
210 ;  Nihs  v.  ?%«  Board,  etc.,  8  Blackf.  158 ;  Leonard  v.  The 
Adnir  of  Villars,  23  HI.  377  ;  Connecticut  y.  Jackson,  1  Johns.  Ch, 
13 ;  Henderson  <t  Cairns  y.  Hamilton,  1  Hall  (N.  Y.),  314. 

But  in  other  States,  interest  is  allowed  on  such  interest  f]*om  the 
time  it  becomes  payable,  without  any  subsequent  demand  by  the 
creditor,  or  agreement  by  the  debtor  that  it  shall  be  paid.  To  this 
effect  are  the  cases  of  Pierce  et  al.  y.  Rows,  1  N.  H.  179 ;  Catlin  v. 
Lyman,  16  Vt  44 ;  Mann  v.  Cross,  9  Iowa,  327 ;  Doig  v.  Barkley,  3 
Bich.  (S.  C.)  125 ;  Gibbs  y.  Chisholm,  2  N.  &  M.  38 ;  Singleton  y. 
Lewis,  2  Hill  (S.  C),  408.  We  find  the  cases  of  Kennon  y.  Kennen, 
1  Taylor  (N.  0.),  231 ;  ffNeaU  y.  Sims,  1  Strobh.  115 ;  Waikinson 
y.  Root,  4  Ham  (Ohio),  373 ;  Talliaferro's  ExWs  v.  King's  Adm'r^  9 
Dan%  881,  also  referred  to  in  support  of  the  same  doctrine,  though 
we  haye  not  been  able  to  examine  them.  And  of  some  of  these 
cases,  it  is  claimed,  that  they  haye  held  that,  eyen  if  the  principal 
be  *3iLe  at  or  before  the  first  installment  of  interest  is  due,  interest  is 
to  be  charged  upon  the  interest  from  the  time  it  is  payable.  1  Wal- 
ton's A.  L.  Gas.  (2d  ed.)  539. 

In  HoUingsworth  y.  The  City  of  Detroit,  3  McLean,  472,  it  was 
held,  that  interest  wasrecoyerableon  interest  payable  semi-annually, 
according  to  the  terms  of  the  coupons  of  certain  bonds  of  the  city. 
It  is,  howeyer,  remarked  in  this  case:  ''The  coupons  were  nego- 
tiable, by  deliyery ;  and  no  question  is  made  whether,  when  due,  a 
demand  of  payment  was  made,  or  whether  such  demand  was  neces- 
sary. The  point  not  being  raised  need  not  be  considered."  And, 
again :  '^  It  is  notorious,  that  the  city  was  unable  to  pay  the  interest 

it  became  due,  and  it  could  not  haye  been  collected  by  legal 


mean&*' 


In  Connecticut  Mutual  Life  Insurance  Co.  y.  Cleveland,  etc,  Rail- 
road Co.,  41  Barb.  9,  there  was  a  similar  decision.  The  cou^ 
(SiTTUERLAKD,  P.  J.)  Said :  ''  The  coupons  are  negotiable  promises 
to  pay  a  certain  sum  of  money,  on  a  certain  day,  to  the  holder ;  so 
much  as  to  be  cnt  off  and  circulated  independently  of  the  bonds. 
If  not  paid  when  due,  I  think  interest  should  be  allowed  by  way  of 
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damagesy  for  the  deky  of  paymeht"  The  case  does  not  appear  to 
be  in  the  line  of  the  New  York  precedents,  nnless  there  is  some 
leaaon  for  allowing  interest  npon  oonpons  for  interest,  which  does 
not  9fip\j  to  daes  of  interest  payable  in  the  more  osoal  form.  The 
reason  is,  we  thinks  rather  Ihe  other  way;  for,  from  the  fact  that 
the  coupons  are  detachable,  and  may  cironlate  from  hand  to  hand, 
it  is,  almost  necessarily,  to  be  inferred,  that  the  holder  is  expected 
to  present  them  to  the  debtor  and  demand  payment  thereof,  and  the 
more  especiaUy  if  they  are  payable  on  presentment  at  a  particular 
place,  and  therefore,  from  a  neglect  of  such  presentment  and 
demand,  a  waiyer  of  interest  is  more  readily  to  be  presumed. 

In  this  State,  in  the  case  of  The  NcUianai  Hxehange  Bank  y.  The 
Uiirif&rd,  PravidencB  and  Mshkitt  Railroad  Oo.,  8  ILL  375,  tried 
on  demurrer  to  the  declaration,  in  which  the  interest  sued  for  was 
declared  to  be  payable  **  half-yearly,  on  the  first  day  of  January  and 
the  first  day  of  July,  in  each  year,  at  the  office  of  the  said  defend- 
ants, in  said  Hartford,  on  the  deliyery  of  the  warrant,"  etc,  inter- 
eat  was  allowed  on  such  interest /rofn  demand. 

In  the  case  of  The  QmnecHout  Muiual  Life  Insurance  Co.  t. 
demlafidf  etc^  Railroad  Co.,  the  action  was  for  the  amount  due 
on  140  coupons  of  20  bonds,  and  was  against  guarantors  of  the 
tends.  In  the  statement  of  the  case  it  is  said :  ^*'The  only  demand 
€iTer  made  for  the  payment  of  the  coupons,  before  the  suit  was 
brought,  was  one  made  on  the  assignees  of  the  Ohio  Life  Insurance 
and  Trust  Company,  at  the  office  of  which  company,  in  New  York, 
they  were  made  payable.  The  company  itself  had  previously  failed, 
and  had  no  office  in  New  York."  We  infer  from  this,  that  demand 
mtf  not  made  for  the  payment  of  the  coupons  as  they  became  due. 

It  appears  in  this  case,  as  well  as  in  HoUingeworth  y.  The  Oity  of 
Detroit^  that  the  makers  of  the  bonds  had  failed.  Whether  the 
decision  would  hare  been  the  same  if  they  had  continued  solvent, 
and  had  always  paid  the  coupons  when  due,  upon  presentment,  is 
not  distinctly  manifest ;  but  in  both  cases  a  disposition  is  evinced  to 
criticise  the  rule  which  is  the  more  unfavorable  to  the  allowance  of 
oiterest,  and  to  disparage  the  grounds  on  which  it  rests. 

The  reasons  assigned  for  not  allowing  interest  are,  first,  that  inter- 
est on  interest  savors  of  usury,  and  is  liable  to  bear  with  oppressive 
hardship  on  the  debtor;  and,  second,  that  the  creditor,  frrtn  his 
fiurbearing  to  call  for  the  installments  of  interest  when  they  become 
dm,  may  be  presumed  to  have  waived  his  claim  to  interest  on  the 
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nine.  These  reasons  are  not  entirely  consistent ;  f or,  if  the  interest 
is  not  to  he  allowed  for  the  first  reason,  there  can  he  no  wairer  of 
interest  to  be  presomed.  It  is  also  nrged,  that  interest,  if  so  alloir- 
able,  upon  annnal  or  semi-onnnal  dues  of  interest,  should,  for  "-he 
same  reason,  when  the  debt  is  payable  with  interest  at  a  partioalai 
time,  be  allowed  from  that  time  npon  the  interest  then  due,  as  well 
as  on  the  prindpaL    Doe  t.  Warren  etal,7  GreenL  48,  60. 

But,  on  the  other  hand,  it  is  urged  that  interest  upon  such  inter- 
est, whatever  sayor  of  usury  it  may  have,  is  not  usurious,  for  after 
such  interest  is  due  the  debtor  may  lawfully  agree  to  pay  interest 
thereon,  and  if  he  was  paid  interest  thereon  he  cannot  reoover  it 
back ;  that  no  rule  should  be  adopted  which  fayors  the  debtor  at  the 
expense  of  the  creditor ;  and  that  there  is  no  good  reason  why  money 
due  at  a  particular  time,  for  the  use  of  money,  should  not  carry 
interest  from  that  time  in  the 'same  manner  as  money  due  for  any 
thing  else.  In  South  Carolina,  where  the  rule  accords  with  this 
view,  it  has  been  held  that  where  a  party  contracts  to  pay  a  sum  of 
money,  with  interest  thereon,  on  u  given  day,  when  the  day  arrives 
the  interest  becomes  principal,  and  bears  interest  for  the  future. 
Doig  V.  Barkletfy  3  Rich.  Law  B.  125. 

There  is  a  reason  for  not  allowing  interest  upon  interest,  appli- 
cable to  negotiable  securities,  which  we  do  not  find  referred  to; 
namely,  that  it  may  not  be  known  to  the  debtor  to  whom  the  intei- 
est  is  to  be  paid ;  but  it  may  be  replied,  that  the  same  reason  would 
hold  in  regard  to  the  principal  of  a  negotiable  security  payable  at  a 
particular  day  without  interest,  upon  which,  nevertheless,  interest 
accrues  after  its  maturity. 

In  this  State  there  is  no  reported  decision  which  determines  the 
precise  question  before  us,  and  we  feel  free  to  adopt  the  rule  which 
best  commends  itself  to  our  judgment.  There  are  some  considera- 
tions of  a  practical  kind  which  would  lead  us  to  refuse  the  interest 
until  after  a  demand,  and  perhaps  a  decision  to  that  effect  would 
not  seriously  conflict  with  the  usages  of  business;  but  we  think 
the  rule  allowing  interest  is,  upon  the  whole,  better  grounded  in  the 
principles  and  analogies  of  the  law,  and  more  consonant  with  the 
modem  ideas  in  regard  to  interest,  as  exhibited  both  in  jurispru- 
dence and  legislation.  We  adopt  the  rule  allowing  interest  upon 
installments  of  interest,  overdue  and  remaining  unpaid. 

We  think,  however,  that  upon  principle,  where,  at  least,  the  note 
is  like  the  one  here  in  suit,  the  rule  does  not  properly  extend  to 
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Jiterest  aooniing  after  the  principal  has  matured.  After  that  both 
the  aeoming  iBterest  and  the  principal  are  due,  not  on  a  particular 
day,  but  every  day,  until  they  are  paid.  The  amount  of  the  judg- 
miuit  in  this  case,  therefore,  should  be  the  amount  of  the  principal 
of  the  note,  with  simple  interest  thereon  to  the  present  day;  and 
also  the  amount  of  the  semi-annual  dues  of  interest,  including  that 
which  accrued  when  the  note  became  due,  with  simple  interest 
thereon  to  the  present  day. 


Atlas  Baxk  t.  BbowvuiU 

(9B.Lie8.) 
BiK^ntiy^drfenu  of.  EMence. 

Ib  a  waSX  agaiait  a  eadiier  of  %  bank,  and  his  snreties  cm  their  bond,  where  the 
defendants  pleaded  seTerallj,  it  ia  no  defense  to  the  suit  that  the  diieoton 
have  been  negligent  in  examining  his  acoonnts. 

1 0  avoid  the  bond  on  the  ground  of  fraud  on  the  part  of  the  bank  or  its  direc- 
tors, there  must  be  a  fraudulent  concealment  of  something  material  for  the 
surety  to  know. 

The  admission  of  the  cashier,  that  he  had  paid  out  large  annul  of  money  with- 
out the  consent  of  the  directors,  is  admissible  eyidenee. 

MonoK  for  new  trial  of  an  action  of  debt  on  a  bond  giyen  by 
the  defendant  Brownell  as  cashier  of  the  Atlas  Bank,  and  by  his 
sureties ;  based  on  exceptions  to  the  rulings  of  the  judge  who  pre- 
sided at  the  trial,  which  are  fully  set  forth  at  the  commencement 
of  the  opinion  of  the  court 

Hayes  and  Ripley y  for  plamtifEl 

Payne,  and  B,  N.  it  8.  S.  Lapham,  for  defendants. 

Potter,  J.  This  was  a  suit  on  a  bond  given  March  18,  1866, 
by  Thomas  H.  Brownell,  as  cashier  of  the  Atlas  Bank,  with 
Thomas  R  Holden,  Albert  W.  Smith  and  Sheffield  Smith,  as 
sureties,  providing,  that  if  said  Brownell  ''shall  in  all  things  well 
and  faithftiUy  discharge  the  duties  of  his  said  office,  as  cashier  of  said 
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bftiiky  and  do  and  perfonn  all  snoh  acts  as  may  from  time  to  time, 
by  the  board  of  directors  of  said  bank^  be  required  of  him  as  sacb 
cashier,  to  do  and  perform^  whether  ander  the  present  or  any  sab- 
sequent  appointment  to  such  office,  then,'*  etc 

To  this,  Sheffield  Smith,  one  of  the  defendants,  pleaded,  Mt,  not 
his  deed;  2d,  performance;  and  the  plaintiib  assigned  bieaohea 
The  same  pleas  were  filed  by  the  other  defendants. 

A  Terdict  was  rendered  for  the  plaintift  at  the  October  term  of 
this  ooort,  1868,  and  the  cause  now  oomes  up  on  exceptions  to  the 
rulings  of  the  judge. 

1.  That  the  defendants  offered  to  prove  that  between  December, 
1866,  and  September,  1867,  the  accounts  of  the  Atlas  Bank  were 
short  at  the  clearing  bank,  and  that  notice  of  it  was  given  to  the 
Atlas  Bank,  the  defendants  intending  to  follow  it  by  other  evidence, 
diowing  negligence  on  the  part  of  the  officers  of  the  plaintiflb* 
bank,  which  evidence  was  ruled  out  by  the  judge. 

S.  The  defendants  offered  to  prove,  that  prior  to  1866,  the  cashier, 
Brownell,  had  lost  money  by  gambling,  and  offered  to  prove  that  a 
short  time  before  his  election  he  had  lost  money  by  gambling ;  that 
the  directors  knew  it ;  had  a  consultation  about  it ;  and  in  oonse- 
quence,  concluded  to  increase  his  bond  from  $10,000  to  $16,000^ 
and  require  an  additional  security;  and  that  Sheffield  Smith  be- 
came  such  additional  security  on  the  same ;  that  the  directors  did 
not  communicate  to  him  the  feot  that  said  Brownell  had  so  lost 
money,  and  that  his  bond  had  been  increased,  and  an  additional 
surety  required  thereon  on  that  account ;  which  evidence  was  ruled 
out 

As  to  the  first  exception,  we  do  not  consider  that  the  mere 
neglect  of  the  directors  to  examine  into  the  condition  of  the  bank 
is  any  valid  reason  why  the  sureties  of  the  cashier  should  not  be 
held  liable  for  his  defaults.  In  the  case  of  the  Piitsburghy  fbrf 
Wayn$  and  Chicago  Railroad  Oo,  v.  Schaeffer  etalyS  Am.  Law  Beg. 
N,  S.  110,  the  supreme  court  of  Pennsylvania  held  that  the 
sureties  of  a  railroad  officer  were  not  released  by  the  neglect  or 
default  of  other  officers  of  the  corporation,  even  if  they  knew  of 
his  default  and  connived  at  it  In  this  case  the  monthly  returns 
had  not  been  made,  as  required.  ^  Were  the  rule  different,  by  a 
conspiracy  between  the  officers  of  a  bank  or  other  moneyed  cor- 
poration, all  the  sureties  might  be  discharged.''  See  the  cases 
referred  to  there.    And,  to  use  the  language  of  Judge  Stort, 
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^  mere  laches,  unaccompanied  with  fraud,  would  not  discharge  the 
enreties." 

In  a  similar  case  {Madaggart  y.  Watson)^  before  the  House  of 
Lords,  A.  D.  1835,  3  01.  &  F.  526,  a  trustee  under  the  Scotch  Bank- 
rupt Act,  proved  a  defaulter.  The  creditors  and  commissioners 
had  neglected  to  require  him  to  account,  as  the  law  provided. 
Lord  Bboughax,  in  delivering  judgment,  said  the  defaulter  had 
given  bond  to  account,  and  that  it  was  no  excuse  that  the  other 
party  did  not  see  that  he  did  it ;  that  a  party  engaging  that  another 
shall  do  a  thing  is  not  released,  unless  the  obligor  has  prevented 
the  thing  being  done,  or  conniyed  at  its  omission,  or  enabled  him 
to  do  something  he  ought  not  to  do,  or  to  leave  undone  what  he 
should  have  done,  and  it  appears  that  but  for  such  conduct  the 
default  would  not  haye  happened.  See,  also,  Amherst  Bank  y.  Rooty 
2  Mete.  522. 

It  is  also  objected  that  the  admissions  of  the  cashier  were  not  legal 
evidence  against  the  sureties,  and  were  improperly  admitted.  In 
stating  the  rule  as  to  the  admissibility  of  the  evidence  of  the  princi- 
pal against  the  sureties,  Starkie  (6th  Am.  ed.  1837,  2,775)  states 
some  of  the  cases  which  have  been  decided. 

But  Greenleaf  (12th  ed.,  §  187,  vol.  1,  page  215)  lays  down  the 
rale,  that  if  the  declarations  of  the  principal  were  made  during  the 
transaction  of  the  business  for  which  the  party  was  bound,  so  as  to 
become  part  of  the  res  gesta,  they  are  admissible  against  the  surety ; 
otherwise  not ;  and  that  all  declarations  of  the  principal  made  sub- 
sequently should  be  excluded :  by  analogy  to  the  case  of  agency. 
See,  also,  Phillips  on  Evidence  (5th  Am.  ed.,  vol.  1,  pp.  525,  526). 

And  this  rule  is  laid  down  without  any  limitation,  or  any  intima- 
tion as  to  the  nature  of  the  action  to  which  it  is  to  be  applied, 
whether  it  was  against  the  surety  alone,  or  against  all  jointly.  And 
in  United  States  v.  Outlery  2  Curtis,  617,  which  was  a  suit  against 
Ontler,  navy  pension  agent,  and  his  sureties  (but  Cutler  not  served), 
Jndge  CuBTis  intimated  his  opinion  that  the  rule  was  as  above 
stated,  although  the  case  was  not  decided  on  that  point 

So  far  as  we  have  been  able  to  examine  the  cases  relied  on,  they 
are  cases  where  the  suit  was  against  a  guarantor,  or  surety  on  a 
note,  eta,  or  on  a  bond  against  the  surety  alone.  JSvatu  et  dL  v. 
BeattiSy  5  Esp.  26,  was  a  suit  on  a  guarantee  for  payment  of  goods. 
In  Boston  Hat  Manufactory  v.  Messtnger  et  al.^  2  Pick.  223,  the 
admission  was  rejected  because  it  was  an  admission,  not  of  a  fact,  but 
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of  the  legal  effect  of  certain  things.  Smith  v.  WhiiHngham,  6  G.  & 
P.  789  was  a  snit^  sp  far  as  appears,  against  the  snrety  alone,  and  the 
admissions  of  a  clerk  after  his  dismissal  were  rejected,  as  he  was  alive 
and  might  be  called.  In  Owings  y  ChruVbSy  AdmWy  6  J.  J.  Marsh. 
31,  a  statement  of  one  joint  maker  of  a  note  was  mied  inadmissible 
for  the  other.  In  Faulkner  v.  FFJftoJfear,  3  Oreen  ( N.  J. ),  439, 
admission  of  one  of  two  persons  claimed  to  be  partners,  held  inad* 
missible,  as  proving  partnership,  against  the  other.  In  Bondurani, 
defendant  in  errnry  y.  Bank  of  Alabama,  7  Ala.  830,  835,  the  court 
seem  to  recognize  the  rule,  as  laid  down  by  Oreenleaf,  that  subse- 
quent admissions  are  inadmissible,  but  that  was  a  case  against  a 
surety  alone,  and  in  that  case  the  declarations  of  a  sheriff  were 
admitted  as  part  of  the  res  geetWy  so  that  a  decision  of  the  effect  of 
subsequent  admission  was  unnecessary.  In  Dexter  t.  Olemaney 
17  Pick.  175,  the  admissions  of  the  maker  of  a  note  were  not 
admitted  in  a  suit  against  the  surety.  DaweSy  etc^  t.  Shedd  et 
al^  15  Mass.  7,  only  decides  that  a  judgment  or  a  recognizance 
against  the  principal  is  not  evidence  against  the  surety.  And 
SchnetzeU  v.  Toungy  3  Har.  &  McH.  502,  holds  that  in  a  suit  against 
the  administrator  of  a  surety,  a  payment  against  the  principal  was 
not  evidence. 

Many  of  the  decisions  have  turned  on  particular  points,  whether 
the  evidence  was  to  be  considered  as  hearsay  and  not  the  best  evi- 
dence, or  original  admission  of  parties  to  the  record,  admissions 
against  interest. 

In  Whitenash  v.  Oeorgey  3  M.  &  R.  42 ;  8  B.  &  0.  556,  the  entries 
of  a  deceased  clerk  of  a  banker  in  books  kept  as  clerk,  were  admitted. 
In  0088  V.  Watlingtony  6  Moore,  355 ;  3  Br.  &  Bing.  132,  entries  of 
a  deceased  beadle,  in  a  book  kept  by  him,  were  admitted  against  the 
surety,  as  it  was  a  public  book,  but  receipts  given  by  him  were 
rejected.  In  Middlelon  v.  Meltony  10  B.  &  0.  317,  the  court  went 
further,  and  held  that  entries  of  a  deceased  collector  in  a  private 
book  were  admissible  against  the  sureties,  as  entries  made  against 
interesty  although  the  persons  who  paid  the  money  were  alive  and 
could  be  called ;  and  the  judges,  in  their  opinion,  say  that  receipts 
would  be  admissible  also  on  the  same  ground. 

But  it  seems  now  to  be  settled  that  these  admissions,  when 
receivable  at  all,  are  receivable  as  original  evidence,  and  not  as 
hearsay,  and  although  the  party  admitting  could  be  produced.    It 
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18  leceived  as  evidence  that  he  made  the  admission ;  it  does  not 
necessarily  follow  that  the  fact  was  admitted. 

Where  a  surety  was  sued  separately  (as  in  most  of  the  previoua 
•oases),  there  would  be  no  difficulty  in  applying  the  rule  (if  it  was  a 
rule)  against  the  admissibility,  as  against  sureties,  of  admissions  of 
the  principal  subsequently  made ;  but  where  the  suit  is  against  the 
principal  and  sureties  jointly,  the  difficulty  becomes  obvious.  The 
admission  of  the  principal  is  admissible  against  himself;  how  can 
it  be  rejected  as  against  the  surety;  the  plaintiff  must  recover 
against  all  or  none.  And  the  fact  of  severing  in  pleading  can  make 
no  difference  as  to  this.  If  the*  plaintiff  fails  against  one,  he  must 
faal  entirely  in  that  suit.  And  we  think  that  in  joint  suits  the 
admissibility  of  such  admissions  must  now  be  considered  as  the 
role.  Amherst  Bank  v.  Booty  2  Mete.  522,  citing  1  B.  Monroe,  181 ; 
and  see  Watting  v.  Boosevelt,  1  Har.  (N.  J. )  41,  45. 

The  case  of  principal  and  surety,  indeed  does  not  stand  on  exactly 
the  same  ground  as  a  partner,  etc.,  where  the  relation  is  such 
that  the  liability  is  co-extensive  and  each  can  involve  the  other,  and 
each  is,  for  certain  purposes,  the  agent  of  the  other.  But  the 
reason,  nevertheless,  seems  to  apply ;  the  sureties  having  put  it  in 
the  power  of  the  principal  to  involve  them  in  certain  liabilities. 

The  remaining  objection  is,  that  the  defendants  offered  evidence 
to  prove  that  the  cashier  had  lost  money  by  gambling,  that  the 
directors  knew  it,  had  a  consultation  about  it,  and,  in  consequence, 
eoncluded  to  increase  the  bond  from  $10,000  to  $15,000,  and  require 
an  additional  surety;  that  Sheffield  Smith  became  such  surety,  and 
that  the  directors  did  not  communicate  to  the  surety  the  facts  that 
he  had  so  lost  money,  and  that  the  bond  was  increased,  and  an  addi- 
tional surety  required  thereon  on  that  account ;  and  this  evidence 
was  ruled  out. 

Ordinarily,  the  concealment,  to  make  void  a  contract,  '^must 
iimount  to  the  suppression  of  facts  which  one  party  is  bound  in 
conscience  and  duty  to  disclose  to  the  other,  and  in  respect  to  which 
he  cannot  innocently  be  silent"  Story's  Eq.  Juris.,  §  204.  But  Judge 
Stoky  lays  down  further,  that,  in  the  case  of  a  surety,  concealment 
of  facts  which  go  to  increase  his  risk  amounts  to  a  fraad  on  the 
surety  ;  and  the  omission  to  disclose  is  equivalent  to  an  affirmation 
ihat  the  facts  do  not  exist  Story's  Eq.  Juris.,  §§  214,  215,  324,  383. 
But  we  think  this  doctrine  of  the  text-books  is  stated  much  more 
-strongly  than  the  decided  cases  warrant  In  Railton  v.  Matth^^us,  1 0  CL 
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&  F.  OSiy  plaintiflfB  appointed  an  agent  and  took  bond,  they  knowing 
the  agent  had  misapplied  moneys  in  a  former  agency,  and  not  oom- 
mnnicating  it  It  was  contended  that,  to  discharge  the  surety,  the 
conoeahnent  must  be  willfnl,  and  with  a  yiew  to  the  adTantage  of 
the  obligee.  Lord  Gaxpbbll,  in  delirering  judgment  in  the  House 
of  Lords,  said,  it  would  do  to  make  the  liability  depend  on  the  motive 
of  concealment ;  it  was  enough  that  the  plaintifb  knew  facts  mate- 
rial for  the  surety  to  know  and  did  not  disclose  them ;  the  motive 
might  have  been  kindness  to  the  agent ;  the  efiEect  would  be  the 
same ;  the  fSftct  that  he  was  in  arrear,  and  had  been  guilty  of  fraud- 
ulent conduct^  and  was  a  de&ulter,  were  facts  material  for  the  sureiy 
to  know.  In  a  later  case  {HamiUan  v.  Waison,  12  01.  &  F.  109),. 
Lord  Oaxpbbll,  in  delivering  the  judgment  of  the  House  of  Lords, 
said,  that  it  would  put  an  end  to  the  Scotch  practice  of  giving  secu- 
rity for  cash  loans,  if  it  was  necessary  for  the  creditor  to  disclose 
'  every  thing  material  for  the  surety  to  know  ;  and  laid  down  this  aa 
the  criterion  whether  the  disclosure  should  be  voluntarily  made  by 
the  creditor;  "  whether  there  is  anything  that  might  not  naturally 
bo  expected  to  take  place  in  the  transaction,  u  $^  whether  there  be 
a  contract  between  the  debtor  and  creditor,  to  the  effect  that  hi* 
position  shall  be  different  from  that  which  the  surety  might  natu- 
rally expect,''  but  that  if  there  be  nothing  of  this  sort,  then  the 
surety,  if  he  would  protect  himself,  must  inquire. 

In  North  Brit.  Ins.  Co.  v.  ZZoyJ,  10  Exch.  523,  B,  who  was  surely 
for  a  loan  upon  stock  for  A,  applied  to  the  plaintiflb,  before  the 
loan  became  due,  to  be  released  on  procuring  other  surety,  and 
plaintiffs  consented.  A  applied  to  the  defendant  to  become  surety,, 
and  represented  that  his  stock  would  otherwise  be  saerificed,  but 
did  not  communicate  the  fact  that  the  former  surety  was  to  be 
released.  The  defendant  testified,  that  if  he  had  known  that,  he 
would  not  have  become  surety,  but  on  cross-examination,  admitted 
^  that  he  relied  on  the  solvency  of  Sir  T.  Branche,"  the  principal. 

In  the  coarse  of  a  desultory  running  argument  between  the  court 
and  counsel,  the  judges  criticised  the  decision  in  Railton  v.  Matthews 
as  going  too  far,  and  say  that  the  point  decided  by  Lords  Oamp- 
BELL  and  CoTTEKHAX  iu  that  case  was,  in  effect,  that  it  was  not 
necessary,  to  render  a  concealment  fraudulent,  that  it  should  be 
made  with  a  view  to  the  advantage  of  the  person  concealing.  The 
court  hold,  that  the  non-disclosure  of  the  change  of  security  would 
not  vitiate  the  guaranty,  unless  fraudulently  kept  back,  and  that 
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there  was  no  gronnd  in  this  case  to  impnte  fraad;  that  the  former 
muetj  might  well  wish  to  be  released  for  other  reasons  than  donbt 
of  Sir  T.  Branohe's  solTencj. 

In  the  lYankKn  Bank  t.  Cooper,  36  Me.  179,  the  directors  knew 
of  the  cashier's  default  and  took  bond  from  him  to  account  for  all 
property  hereiofor$  intrusted  to  him,  eta  Held,  that  the  surety 
had  a  right  to  presume  that  the  transaction  was  in  the  ordinary 
course  of  business ;  that  the  bank  was  bound  to  communicate  facts 
increasing  the  risks,  and  which  would  have  an  important  influence 
on  the  decision  of  the  surety. 

In  the  case  of  Bank  of  the  United  States  v.  EUing,  11  Wheat  59, 
the  United  States  supreme  court,  being  equally  divided  in  opinion, 
the  question  was  not  decided. 

We  think  that  it  is  going  too  far  to  say  that  the  creditor  is,  in  all 
cases,  and  without  being  inquired  of,  bound  to  communicate  every 
thing  that  it  is  important  for  the  surety  to  know,  and  that  would 
increase  his  risk.  Under  such  a  rule  no  one  would  ever  know  when 
he  could  rely  on  a  bond,  and  it  would  lead  to  a  good  deal  of  litiga- 
tion. 

We  think  the  safe  rule  is,  that  to  avoid  the  bond,  there  must  be, 
on  the  part  of  the  creditor,  a  fraudulent  concealment,  or  withhold- 
ing of  something  material  for  the  surety  to  know.  Would  the  fact 
which  the  defendant  offered  to  prove,  if  proved,  have  amounted  to  & 
fraudulent  concealment  or  withholding  ?  It  is  not  alleged  here  that 
the  directors  withheld  any  information  inquired  for,  or  said  or  did 
any  thing  which  could  have  a  tendency  to  mislead  the  surety,  or 
made  any,  the  least,  effort  to  induce  the  defendant  to  become  sureiy* 
K  there  had  been  an  actual  default,  and  an  attempt  by  the  directors 
to  cover  it  up,  or  re-imburse  themselves  at  the  expense  of  the  surety, 
the  case  would  be  different 

Moreover,  the  cases  which  we  have  referred  to  are  cases  in  which 
the  information  withheld  or  not  disclosed,  related  in  some  way 
to  the  business  which  was  the  subject  of  the  suretyship.  In  this 
case,  the  undisclosed  information  related,  not  to  the  business  which 
was  the  subject  of  the  suretyship,  and  not  to  the  conduct  of  the  cash- 
ier, as  cashier,  but  to  his  general  character.  It  did  not  follow  that 
because  he  gambled  be  would  fail  in  his  duty  as  cashier,  and  the 
exceptions  do  not  show  that  his  actual  delinquency  had  any  con- 
nection with  his  gambling.  The  directors  may  have  deemed  it 
advisable  to  demand  an  increase  of  his  bond  because  of  his  gamb* 
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ling ;  and  so  they  might  have  deemed  if  they  had  learned  he  was 
keeping  a  fast  horse,  or  speculating  in  the  stocks  Bat  would  it 
havA  been  their  duty,  unless  inquired  of,  to  impart  their  knowledge 
to  the  sureties  ?  We  think  not,  in  the  absence  of  a  more  confiden- 
tial relation  than  that  which  is  implied  in  the  mere  giving  and 
accepting  of  the  surety*bond.  If,  when  there  is  no  such  confiden- 
tial relation,  the  sureties  wish  to  have  the  obligees  affected  with  a 
duty  to  give  such  information,  they  should  inquire  for  it  Other- 
wifle,  it  may  be  supposed  that  they  are  content  with  what  they  them* 
•elyes  know,  or  with  inquiries  which  they  have  made  elsewhere. 

Kew  iriat  r$fiukL 
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OfmHhUiaiud  law.    CorporaHon — asteummU  tf  MharehMmrt, 

Plaintiff  owned  stock  in  the  defendant's  companj,  whoee  charter,  sabjeet  to- 
amendment,  alteration  or  repeal  at  the  pleasure  of  the  general  assemUj, 
proyided  that  the  stockholders  should  not  be  liable  bejond  the  amount  ol 
iheir  shares  for  any  loss  sustained  by  the  company  or  for  any  debt  due 
(heieon.  Afterward  the  general  assembly  enacted  that  a  company  might 
9\\  up  ns  capital  stock  if  reduced  from  its  original  amount  by  losses,  by 
vsessment  on  the  stockholders,  pursuant  to  which  law  defendant  aaaeoied 
oiamtiffl    ifda,  that  the  act  authorising  the  assessment  was  constitutional. 

This  wa^  ar  action  brou>i;ht  to  recover  the  value  of  shares  in  the 
fstopital  stock  of  the  defendant  corporation,  which  the  defendants 
refused  to  transfer  upon  the  order  of  the  plaintiff.  The  defendants 
refused  the  transfer,  because  of  an  alleged  indebtedness  of  the  plain- 
tiff to  the  corporation  for  unpaid  assessiiients  on  Said  stock,  made 
to  fill  up  the  capital  of  the  company,  lednced  from  its  original 
amount  by  losses  in  business. 

The  case  was  submitted  to  the  court  upon  aa  agreed  statement 
of  facts,  in  which  it  was  admitted  that  the  assessments  in  contro- 
versy were  regularly  made  in  accordance  with  the  provisions  of 
chapter  635  of  the  public  laws.  Also,  that  the  company's  2hartef 
was  granted  subject  to  amendment  by  the  general  assembly,  arf  pro*^ 
Tided  by  section  14  of  chapter  125  of  the  Bevised  Statutes. 
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B.  F.  Thurston  and  Oardnsr,  for  plaintiff.  The  question  raiaed 
by  the  agreed  statement  of  facts  in  the  case  is^  whether  or  not  the 
assessment  upon  plaintiffs  folly  paid  stock,  made  without  his  assent, 
to  make  good  depreciations  of  the  capital  stock,  is  legally  dae  and 
payable  from  him  to  the  corporation. 

I.  Haying  become  the  owner,  prior  to  the  passage  of  chapter  635 
of  the  public  laws,  of  fourteen  shares  of  fully  paid  stock  of  the 
corporation,  the  plaintiff  had  acquired,  by  contract^  the  obligations 
of  which  neither  the  legislature,  nor  the  corporation  acting  under  its 
authority,  could  alter  or  impair,  a  vested  right  of  property  in  said 
shares  concerning  which  he  could  not  be  disturbed,  or  subjected 
to  additional  burdens,  as  contemplated  by  said  chapter,  without 
his  assent  Hartford  Jk  Now  Haven  Railroad  Co.  y.  Orowott,  5 
Hill,  383;  Winior  y.  Muscogee  Railroad  Co.,  11  Oa.  438;  Byron 
JSUeven^  v.  Rutland  d  Burlington  Railroad  Co^  20  Yt  545 ;  E.  P. 
Livingston  y.  D.  Lynch^  Jr,^  et  al^  4  Johns.  Oh.  573 ;  Oifford  y.  y.  J. 
Railroad  Co^  2  Stockt  Gh.  (N.  J.)  171 ;  Fay's  Executors  y.  Livingston 
S  Big  Sandy  Railroad  Co.,  2  Mete.  (Ey.)  324 ;  ScofiM  y.  EigUk 
School  District^  27  Conn.  499;  Indiana  <£  Ebensburg  Tumpihe 
Road  Co.  Y.  Amon  PhiUips,  2  Penrose  &  Watts  (Penn.),  184 ;  Ever- 
hart  Y.  Philadelphia  dk  Westchester  Railroad  Co.,  28  Penn.  339 
EUis  Y.  Marshall,  2  Mass.  269 ;  Hamilton  Mutual  Insurance  Co.  t 
Hohart,  2  Gray,  543 ;  N.  C.  J.  A  O.  N.  Railroad  Co.  v.  Harris,  27 
Miss.  517;  Middlesex  Turnpike  Co.  y.  Locke,  8  Mass.  268;  C€My. 
Hagger  et  oL^  id.  430;  Great  Falls  <&  Conway  Co.  y.  Copp,  38 
N.  H«  124 ;  Kennebec  £  Portland  Railroad  Co.  y.  Kendall,  31  Me. 
870 ;  TUcomh  y.  N.  M.  <£  F.  Ins.  Co.,  8  Mass.  326 ;  Boston  d  Lowett 
Railroad  Co.  y.  Salem  and  Lowell,  2  Oray,  1 ;  Fletcher  y.  Peck,  6 
Cianch,  87 ;  Curran  y.  State  of  Arkansas,  15  How.  304 ;  Planters^ 
Bank  y.  Sharp,  6  id.  301 ;  Burmester  y.  Iforns,  8  Eng.  L.  &  E.  487 ; 
Oupecke  et  aLy.  City  of  Dubuque,  1  Wall  175 ;  Florentine  y.  Bar* 
ton,  2  id.  10 ;  The  Binghamton  Bridge,  3  id.  51 ;  Havemeyer  r.  Iowa 
Co.,  3  id.  294;  MeOee  y.  Mather,  4  id.  143 ;  Osborn  y.  Bank  U.  &, 
9  Wheat  788 ;  Union  Locks  d  Canal  Co.  y.  Towns,  1  N.  H.  44 ; 
Banet  v.  Alton  d  Sangamon  Railroad  Co.,  13  111.  505 ;  Middlesex 
Turnpike  Co.  y.  Swan,  10  Mass.  384,  390;  Ware  y.  Chrand  Junction 
Water  Co.^  2  Buss.  &  Mylne,  461 ;  Green  y.  Briggs,  1  Gar.  311 ;  Dart- 
mouth  CoOege  y.  Woodward,  4  Wheat  535;  TrefUe  y.  Taylor,  9 
Oranch,  43 ;  Atlantic  DeLaint  Co.  y.  Mason  0^  a2L,  5  B.  I.  463. 

TI.  Section  14  of  chapter  'i%l  of  the  BeYised  Statutes  does  not 
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gire  or  imply  power  to  alter  such  Tested  right  acquired  under  the 
charter  bj  the  plaintiffs;  for  it  is  the  charter  only  and  the  rights 
and  liabilities  of  the  corporation  and  of  its  corporators  as  such  in 
consequence  thereof  that  can  be  yaried  by  act  of  the  legislature,  and 
not  the  private  contracts  made  between  the  corporation  as  one 
party  and  of  its  corporators  as  the  other.  Oldiown  and  Lincoln 
Railroad  Co.  v.  Veazie^  39  Me.  571 ;  Allen  v.  McKim^  1  Sum.  276 ; 
Sagc^  etc*  y.  Dillard,  etc.,  15  B.  Monr.  340 ;  (Jity  of  Louisville  v.  Presi- 
dent and  Trustees  University  of  Louisville,  id.  642;  University 
of  Marylafid  y.  Williams,  9  Gill.  &  Johns.  409 ;  JSt.  Mary's  Church, 
7  S.  &  R  562 ;  Oincintiati  y.  Bvans  <£  Co.,  13  Gray,  253. 

III.  The  fact  that  chapter  635  is  a  public  law  instead  of  an 
amendment  to  the  charter,  does  not  vary  the  question  of  power  to 
interfere  with  the  plaintiff's  vested  rights  in  the  manner  contem- 
plated by  said  chapter,  for  the  authorities  above  cited  clearly  show 
that  it  could  not  be  legally  done  either  by  authority  of  public  or 
private  legislation.    Hampshire  v.  Franklin,  16  Mass.  84. 

Ourrey,  for  defendant 

Bratton,  0.  J.  The  charter  of  this  company,  as  it  was  originally 
enacted,  in  June,  1858,  provided,  that  after  the  capital  stock  should 
be  paid,  the  directors  should,  once  a  year  or  ofbener,  cause  a  divi- 
dend of  so  much  of  the  profits  of  the  company  as  they  may  judge 
advisable.  Provided,  however,  that  in  case  of  a  diminution  of  the 
capital  stock  by  losses  no  dividend  shall  be  made  until  a  sum  equal  to 
mch  dim  inution,  arising  from  the  profits,  be  added  to  the  capital  stock. 

There  was  another  proviso,  viz.,  section  3  of  the  charter,  which 
declares  "  that  the  stockholders  of  said  company  shall  not  be  liable 
to  any  responsibility  farther  than  the  amount  of  their  respective 
shares  and  interest  thereon,  for  or  on  account  of  any  damage  or  loss 
sustained  by  said  company,  or  for  or  on  account  of  any  debts  due 
thereon." 

The  charter  was  passed  and  made  subject  to  the  provisions  of 
chapter  125,  section  14  of  the  Revised  Statutes,  which  provides  that 
'^i11  acts  of  incorporation  hereafter  granted  may  be  amended  or 
repealed  at  the  will  of  the  general  assembly,  unless  express  pro- 
vision shall  be  made  therein  to  the  contrary." 

In  March,  1866,  by  chapter  635.  it  was  enacted,  that  *'  whenever 
the  capital  stock  of  any  insurance  company  shall  be  diminished  by 
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WMMion  ol  IcNHes  or  ttom  any  other  oanBe,  the  stookholderB  of  snch 
company,  at  any  l^gal  meetiiig  thereof  called  for  the  parpoae,  may 
<after  making  due  aUowanoe  firom  the  assets  of  the  company  of  such 
amount  as  may  be  required  to  re-insnre  its  outstanding  risks)  assess 
such  fiirther  sum  as  may  be  necessary  to  fill  up  the  capital  stock  to 
its  original  amount  upon  the  seyeral  stockholders,  in  proportion  to 
the  amount  of  stock  owned  by  each,  and  the  stock  of  CTery  stock- 
liolder  shall  be  pledged  and  liable  for  such  asseesmenf 

The  assessment  in  question  was  mad[e  under,  and  in  strict  con- 
fbrmity  to,  the  provisions  of  this  chapter,  and  the  question  raised 
is,  whether  the  assessment  so  made  is  a  valid  assessment. 

The  plaintiff  contends  that  the  stockholders  had  no  lawftil  author- 
ity  thus  to  assess  any  stock  fully  paid ;  that  the  act  purporting  to 
confer  such  authority  does  not  bind  the  corporation  or  the  members 
thereof;  and  that  it  was  not  competent  for  the  legislature  to  confer 
any  such  power ;  and,  so  far  as  the  act  purports  to  authorise  the 
assessment  on  plaintifTs  stock,  it  is  simply  void;  and  he  says,  in 
argument  that  the  legislature  can  have  no  constitutional  power  to 
alter  or  impair  the  obligation  which  the  plaintiff  had  acquired  by 
contract  in  the  purchase  of  his  shares  of  paid-up  stock;  that  he  has 
a  Tested  right  of  property  in  these  shares,  as  to  which  he  could  not 
be  disturbed  or  subjected  to  additional  burdens  contemplated  by 
chapter  635.  The  proposition  that  the  legislature  cannot  impair 
the  obligation  of  a  contract  would  not  require  authority,  so  far  as 
any  right  had  accrued  to  the  corporation,  or  any  member  of  the 
corporation,  under  the  power  conferred  by  the  chalHer.  It  could 
not  be  impaired  by  taking  away  the  power  under  which  that  right 
was  acquired.  No  contract  made  by  the  corporation  with  a  third 
person,  or  with  individual  members  of  the  corporation,  could  be 
impaired  by  any  alteration  of  the  charter  power.  But  this  is  quite 
diflEsrent  from  the  power  to  alter  or  change,  or  repeal  the  powen 
themselves,  so  that  no  such  rights  could  thereafter  be  enacted,  and 
such  contract  thereafter  be  made. 

The  legislature  have  reserved  the  power,  at  any  time,  to  alter  or 
repeal  the  charter,  or  any  of  its  provisions.  The  corporators  accepted 
it  upon  this  condition,  and  agreed  that  its  provisions  might  bt 
changed,  and  every  purchaser  of  stock  in  this  company  has  assentea 
to  these  terms,  and  has  agreed  to  hold  his  shares  subject  to  this 
liability  to  change.  There  is  no  limit  to  the  power  ezpreasHl  In 
the  act  In  terms  it  is  unlimited. 
Vol.  XL— 31 
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There  la  no  diffevenoe  between  the  parties  here  or  their  ooanid  m 
to  the  gmmral  mle^  that  the  obligation  of  a  oontraot  in  &Tor  of  or 
againat  the  oorporation  or  oorporators  cannot  be  impaired,  nor  can  a 
right  nnder  the  proTiaioni  of  the  charter  be  diaohaiged  or  defeated. 

Bnt  it  ia  daimed  by  the  phdntiifi  that  by  the  original  charter  Le 
haa  a  right  feated  in  him  to  be  firee  from  aaaeaament,  and  he  reeta 
thia  daim  npon  the  proTiaion  in  the  charter,  that  atockholders  ahall 
not  be  liable  to  any  reaponaibility  beyond  the  amount  of  their 
leqieetiTe  aharea.  He  daima  that  it  waa  a  contract  entered  into 
with  the  oorporatorBi  that  thia  liability  ahonld  not  be  extended. 
There  ia  no  caae  among  all  those  dted  by  the  plaintiff  which  holda 
anoh  doctrine^  and  he  haa  not  been  able  to  find  one  which  supports  it 

The  oaaea  which  are  dted  do  not  countenance  it,  but  aimply  tlie 
eontnury.  It  ia  one  of  thoae  righta  exiating  only  between  the  corpo- 
rators and  the  company  as  such,  not  by  virtue  of  any  contract 
entered  into,  or  any  act  done  under  the  powers  conferred  by  the 
eharter,  but  soldy  by  force  of  act  of  incorporation.  And  the  court, 
in  the  case  of  Baihjf,  TVna^  y.  Trustees  qf  Power  Sireei  Jf.  B. 
Okwfxiky  6  &  L  491,  not  dted,  hdd  that  such  is  not  a  vested  ri{^t 
where  the  I^gidature  has  reserved  the  power  to  change,  and  that 
the  exemption  from  taxation  of  the  pews  in  the  diuroh,  unless 
assented  to  by  a  majority  of  pewholders,  was  a  right  existing  only 
during  the  pleasure  of  the  general  assembly,  and  when  the  legisla- 
ture repealed  the  provision  requiring  the  consent  of  a  migeriiy 
thereof^  and  power  to  tax  became  unconditional,  it  impaired  the 
obligation  of  no  contract  in  the  charter,  nor  did  it  derogate  from 
any  absolute  right  of  the  pewholder. 

VommonfoeaUh  v.  Esssx  Oompany^  13  Gray,  289.  The  company 
was  indicted  for  violation  of  a  statute,  passed  in  1866,  requiring  Jie 
company  to  make  and  maintain  in  and  around  their  dam  a  way  for 
the  free  passage  of  fish.  The  charter  of  the  company  had  been 
amended  in  1848,  by  authorizfng  an  increase  of  capital  stock,  upon 
condition  that  they  pay  all  damage  for  impeding  passage  of  fish 
accruing  to  owners  above  their  dam,  which  amendment  the  com- 
pany accepted. 

Shaw,  0.  J.,  sdd :  ^  It  seems  to  us  that  the  power''  (i.  a.,  to  amend 
or  alter)  ^must  have  some  limit,  though  it  is  difficult  to  define  if 
The  rule,  when  stated,  is  this:  ^That  where,  nnder  power  in  a 
charter,  rights  have  been  acquired  and  become  vested,  no  amend- 
ment or  alteration  of  the  diarter  can  take  away  the  property  or 
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rights  which  have  become  Tested  under  a  legitimate  exercise  of  the 
powers  granted.*'  In  that  case  it  was  held  that  the  defendant  com- 
pany had,  nnder  their  corporate  power,  by  payment  of  all  damages 
to  the  riparian  proprietors  aboye,  purchased  an  exemption  from  any. 
liability  to  provide  other  passes  for  fish,  and  that  no  alteration  of 
the  charter,  howeyer  it  might  prevent  the  acquisition  of  similar 
rights  in  the  future,  could  destroy  those  already  created  and  vested. 
In  Oldiown  and  Lincoln  Railroad  Co.  v.  Veam,  89  Me.  471,  the 
court  say :  **  It  is  the  charter  only,  and  the  rights  and  liabilities  of 
the  corporation,  and  of  its  corporators  as  such  in  consequence 
thereof,  that  can  be  varied  by  an  act  of  the  legislature,  and  not  the 
private  contracts  between  the  corporation  as  one  party  and  of  its 
corporators  as  the  other;"  and  the  court  held  that  a  subscription 
for  stock  was  a  contract  between  the  subscriber  and  the  corporation 
to  pay  money  for  his  stock,  upon  condition  that  a  certain  definite 
sum  should  be  subscribed  for,  which  condition  was  to  be  performed 
by  the  corporation  before  it  could  call  for  assessmentSi  The  cor- 
poration might  accept  an  amendment,  nevertheless,  by  which  its 
rights  and  obligations  might  be  varied  and  new  duties  imposed,  and 
by  which  the  rights  and  duties  of  its  corporators  might  be  increased 
or  diminished. 

Hawthorne  v.  Cale/y  2  Wall.  (TJ.  S.)  10.  The  statute  made  stock- 
holders personally  liable  for  corporation  debts,  and  the  repeal  of  the 
act  did  not  exonerate  stockholders  from  debts  then  existing  in  favor 
of  creditors  of  the  corporation.  It  was  held  void  as  to  creditors,  as 
impairing  the  obligation  of  contracts  existing,  though  the  corpora- 
tors would  not  be  liable  for  subsequent  debts. 

City  of  Louisville  v.  President  and  Trustees  of  Vniversityy  15  B. 
Monr.  642.  The  corporation  had  received  a  donation  of  property. 
This  was  held  to  be  a  right  derived  from  contract  made  under  their 
charter,  which  could  not  be  destroyed  by  the  legislature  or  taken 
from  the  corporation,  being  vested  under  its  legitimate  powers. 

Meadow  Dam  Co.  v.  Cray,  30  Me.  545,  was  a  suit  for  subscription 
for  stock.  Before  payment  an  amendment  of  the  charter  had  been 
made  and  accepted,  which  increased  the  liability  of  the  stockholders. 
This  was  held  not  to  affect  the  contract  to  pay  for  the  shares,  and 
that  the  defendant  had  subscribed  for  stock  assenting  to  such  change 
as  the  legislature  thought  meet  to  make,  and  he  had  no  right  to  object 
ill  at  they  had  in  this  respect  thought  proper  to  make  this  change. 

There  are  cases  in  which  it  would  seem  that  the  powir  to  altei 
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had  been  leeenrBd.  None  of  them  hold,  or  tiy  to  tustain  the  propo- 
•ition,  that  there  if  any  right  in  any  coipontor  derired  aolely  from 
the  charter,  created  by  the  act  of  inooiporation  only,  and  independ*^ 
ent  of  any  act  done  by  him,  or  by  the  corporation  itself  nnder  the 
powers  granted  by  the  act,  which  is  so  vested  that  it  csinnot,  by  an 
act  of  the  legislature,  be  changed.  In  other  words,  that  if  other 
than  a  constitutional  right,  it  depended  upon  the  pleasure  of  the 
general  assembly. 

Bwrhart  y.  Penn.  iS  Ohio  Railroad  Oo^  88  F^nn.  839.  The 
original  charter  authorised  the  corporation  to  build  and  equip  a 
railroad,  fixing  the  amount  of  capital  stock.  The  capital  stock  was 
not  sufficient  to  complete  the  work  intended,  and  the  legislature 
authorized  the  creation  of  preferred  stock  to  the  extent  of  eight 
thousand  shares,  to  enable  the  company  to  complete  the  road  and 
furnish  the  necessary  rolling  stock  and  equipments.  Diyidends  at 
the  rate  of  eight  per  cent  to  be  made  upon  such  preferred  stock, 
before  any  dividend  upon  the  unpreferred  stock.  The  suit  was  for 
installment  upon  subscription  for  the  original  stock. 

It  does  not  appear  that  the  legislature  had  reserved  any  power  to 
alter  or  amend  the  charter,  but  the  amendment  was  accepted  by  the 
company.  It  is  not  intimated  in  the  opinion  that  the  case  was  at 
all  affected  by  any  reservation  of  authority  over  the  charter. 

The  court  say,  that  an  alteration  which  works  an  entire  dissolu* 
tion  of  the  contract  entered  into  by  the  subscriber  to  the  stock,  or 
which  superadds  an  entirely  new  enterprise  not  contemplated, 
would  not  be  warranted,  and  the  subscriber  might  resist  an  nnnnfln 
ment  for  objects  essentially  different  firom  those  originally  designed. 
But  modiflcatidbs,  useful,  beneficial  to  the  company,  and  in  accord* 
ance  with  the  understanding  of  the  subscribers  at  the  time  as  to 
the  real  purpose,  will  not  impair  the  subscription  or  furnish  a 
defense. 

The  purpose  of  the  amendment,  say  the. court,  is  to  complete  the 
work  originally  designed,  for  their  advantage,  by  preferred  stock, 
rather  than  by  a  loan,  which  must  have  the  same  preference  over 
the  original  stock.  The  purpose  is  pursued  by  the  same  general 
means  and  in  a  similar  mode  ;  and  the  subscriber  may  bcf  presumed 
to  have  assented  that  the  company  might  apply  for  an  amendment 
necessary  or  proper  for  the  accomplishment  of  the  end  designed  by 
the  original  association. 

In  the  case  before  us,  the  charter  provided  that  when  the  capital 
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aboQld  hxre  been  rednoed  by  loam»  no  dimend  ahoold  be  declared 
or  paid  until  the  capital  ahonld  be  filled  ap»  and  for  this  porpoee 
all  the  eaminga  were  to  be  applied  until  the  capital  should  be  again 
talL  The  company  had  met  with  thoee  leases  and  the  capital  had 
been  impaired,  and  their  profits  were  diminished  in  a  much  greater 
proportion  than  the  diminution  of  their  capital  The  remedy  pro- 
posed by  an  amendment  was,  to  fill  up  the  capital  at  once  by  assess- 
ment upon  the  stock,  and  thereby  increase  the  amount  of  the  divi- 
dends. They  could,  with  the  stook^  fuU,  raise  the  sum  necessary  to 
fill  it  in  a  much  shorter  time  than  if  it  were  not  fiilL  It  was^eyery 
way»  for  the  benefit  of  the  stockholder,  and  it  was  in  the  prosecu- 
tion wholly  of  the  original  design  of  the  corporation. 

If  the  power  to  alter  or  amend  this  charter  had  not  been  reserved 
therein,  and  within  that  oiJBverhart  y.  P&nn.  Jt  Ohio  RaUroad  Oo^ 
28  Penn.  839,  how  unquestionable  then  should  it  be  where  such  reser 
vation  was  made,  and  the  corporation  had  originally  assented  to  its 
ezerdse.  If  any  change  could  be  made,  it  is  dilBcult  to  see  how 
one  could  be  made  less  injurious  to  any  interest  of  the  stockholders, 
or  more  unquestionably  beneficial  to  them. 
.  We  are  of  opinion,  therefore,  that  the  assessment  was  lawfiilly 
made,  and  so,  by  the  agreement  of  the  parties,  judgment  must  be 
(or  the  defendants  for  their  costs. 

Juigm/mifw  deftniainU  fwr  cod$. 


Mabsh  t.  Hall. 

(SB-LSIS.) 

DamkrupUiif  —poor  dobior  tew. 

ns  buiknipt  Sfll  does  Dd  suspend  or  sapenede  a  " poor  defytar  law*  of  a 
0tato»  wUdi  permhs  a  debtor,  taken  on  execution,  to  be  disehaiged  on  msk- 
iag  a  geaenl  ssslgniiMnt  of  his  property  for  the  benefit  of  the  JndgiDsat 
eredltor. 

AonoK  of  debt  on  bond  given  by  one  Amos  Aldrich  as  prindpal, 
with  David  O.  Hall  and  J.  Collins  GK)uld  as  sureties,  for  the  liberty 
of  the  jaQ-yard.    A  jury  trial  having  been  waived,  the  case  was  snb« 
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Bitted  to  the  oonrt  upon  an  agreed  etatemeiit  of  fiustSi  firom  whieh 
it  i^^ieand  that  the  plain  tiffs,  at  the  Deoember  temi,  1867,  of  the 
oonrt  of  oomnum  pleas  for  the  oonnij  of  Providenoe,  obtained 
judgment  against  said  Amos  Aldrich  on  the  26th  day  of  Febmarj, 
1868,  in  an  aotion  of  assumpsit  on  book  aooonnt,  for  goods  sold 
and  deliTered,  for  6394.63  debt  and  618.15  oosts,  and  the  defendant^ 
on  June  2, 1868,  was  dnij  oommitted  to  the  PA>iridenoe  oonnty  jafl 
upon  the  execution  issued  on  said  judgment,  and  thereupon  gave, 
with  the  defendants  as  sureties,  the  jail  limit  bond.  The  said 
Aldrioh  then  took  out  his  citation  to  the  plaintiflb,  to  show  cause 
why  he  should  not  be  admitted  to  take  the  poor  debtor's  oath, 
under  chapter  198  of  the  Bevised  Statutes;  and  upon  the  return 
of  said  citation,  and  a  hearing  thereon,  the  plaintiff  then  and 
there  protesting  against  the  jurisdiction  of  the  magistrates,  was 
admitted  to  take  the  poor  debtor's  oath,  and  was  thereupon  di^' 
charged  in  the  usual  form  under  said  chapter  198,  and  after  such 
discharge,  went  off  and  beyond  the  limits  of  the  jail. 

It  was  agreed  that,  if  the  court  should  hold  that  the  magistratee 
bad  jurisdiction,  and  the  statute  under  which  said  proceedings  were 
had  was  then  in  force  and  not  suspended  by  the  bankrupt  aol» 
judgment  should  be  entered  for  the  defendants  for  oosti,  otherwias 
for  the  plaintiffs. 


James  TUKnghoitf  for  plaintifll 

Updike  and  S.  A.  (hohe,  Jr^  for  defendant 

DuBFBB,  J.  The  plaintiff  claims  that  the  dischaige  of  Amos 
Aldrich  as  a  poor  debtor  is  void  under  the  bankrupt  aot  of  the 
United  States,  and  refers,  in  support  of  his  position,  to  the  opinion, 
of  this  court  in  the  matter  of  the  insolTcnt  petition  of  Oideon 
Reynolds,  and  to  the  cases  which  are  there  cited,  and  some  other 
cases.  In  the  case  of  Gideon  Reynolds,  an  insolyent  petition,  pre- 
ferred after  the  bankrupt  act  had  gone  into  effect,  by  a  person  within 
its  purview,  was  dismissed  on  the  ground  that  the  bankrupt  aot,  to 
the  extent  of  its  application,  had  suspended  the  insolvent  law  of  the 
State. 

The  decision  rests  upon  the  ground  that,  in  the  broad  sense  in 
which  the  word  ^'bankruptcies''  is  used  in  the  constitution  of  the 
tTnited  States,  insolvency  is  a  species  of  bankruptcy,  and  that  when 
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flie  power  vested  in  congress  to  establish  uniform  lavs  on  the  snb- 
jeet  of  baakraptdes  throughoat  the  United  States  has  been  onoe 
ciBToised^  the  power  of  the  States  over  the  same  subject  is,  ipao 
fado,  to  the  extent  of  such  exercise,  suspended  or  superseded. 

The  law  for  the  relief  Of  poor  ilebtors  and  the  insolyent  law  of 
the  State  differ  in  respect  to  the  extent  of  the  relief  which  they 
respcctiyely  afford,  and  in  their  provisions  in  regard  to  the  assignees 
under  the  assignments  required  by  both  of  them  as  a  prerequisite 
to  the  relief  which  they  afford. 

First.  The  insolvent  law  affords  the  successful  applicant  under 
it  exemption  or  release  from  arrest  or  imprisonment  on  account  of 
all  debts  or  pecuniary  claims  existing  against  him  prior  to  his 
Npplication,  unless  incurred  by  a  promise  of  marriage,  or  originating 
in  tort  or  criminal  conduct  The  law  for  the  relief  of  poor  debtors, 
at  most,  simply  relieves  the  poor  debtor,  if  successful  in  his  appli- 
<^ation,  from  arrest  or  imprisonment  in  respect  of  the  debt  or  claim 
which  is  the  subject  of  the  suit  in  which  his  application  is  mada 
It  affects  none  of  his  creditors,  except  the  prosecuting  or  commit- 
ting creditor,  otherwise  than  by  the  assignment  which  he  is  required 
Uf  make. 

Second.  The  same  kind  of  assignment  is  required  as  a  prerequisite 
to  relief  under  both  laws ;  but  the  assignee  under  the  insolvent  law 
H  required  to  be  sworn,  and  may  be  riquin4  to  give  bond  for  the 
faithful  performance  of  the  trust,  his  -powevB  and  duties  touching 
which  are  quite  carefully  specified ;  he  is  also  specially  entitled  to 
the  assistance  of  the  supreme  court,  or  of  the  justices  thereof,  and 
specially  subjected  to  its  supervision,  being  in  these  respects  recog- 
nized apparently  as  a  public  officer  or  agent  of  the  court  rather  than 
as  the  mere  trustee  for  the  creditors.  On  the  other  hand,  the 
assignee,  under  the  law  for  the  relief  of  poor  debtors,  Is  the  keeper 
of  the  jail,  if  the  debtor  applies  for  relief  after  commitment ;  if 
before,  he  is  required  to  be  a  resident  of  the  State,  and  is  appointed 
by  the  court  or  magistrates  who  administer  the  oath,  but  he  is  not 
jBwom  as  assignee,  nor  is  he  clothed  by  the  law  with  any  special 
powers  or  duties,  except  that  when  he  is  the  keeper  of  any  jail,  the 
Mssignment  runs  to  him  and  ^  his  successor  in  office,''  as  well  as  to 
heirs  and  assigns,  etc^  and  such  keeper  is  expressly  exempted  from 
liability  for  any  property  except  such  as  actually  comes  to  his  hands, 
provided  he  shall  re-assign,  in  the  manner  prescribed,  to  the  com- 
mitting creditor,  if  a  resident  of  this  State,  on  his  request,  or  to 
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saoih  persoiiy  being  a  resident  thereof,  as  such  creditor  shall  name. 
ThnSy  the  poor  debtor's  assignee,  as  such,  does  not  appear  to  be 
recognized  as  having  any  ofiScial  character,  and  there  is  no  tribunal 
ol  the  State  which  is  charged  with  any  duty  in  relation  to  the  trusta 
of  the  assignment  any  more  than  in  the  case  of  an  assignment  at 
common  law.  We  do  not  perceive  any  thing  in  the  case  of  a  poor 
debtor's  assignment,  however  it  might  be  with  an  insolvenf  s,  which 
would  necessarily  occasion  any  conflict  of  jurisdiction  between  the 
State  and  the  United  States,  even  if  a  United  States  court  should 
undertake  to  dispossess  the  assignee  of  the  assigned  property  in 
fitvor  of  an  assignee  in  bankruptcy. 

In  the  points  in  which  the  two  laws  differ,  the  insolvent  law  of 
the  State  is  more  nearly  allied  to  the  bankrupt  act  than  the  law  for 
the  relief  of  poor  debtors ;  but  we  see  no  reason  why  either  law 
should  be  thought  to  trench  improperly  upon  the  provisions  of  the 
bankrupt  act,  unless  it  be  because  of  the  assignments  required,  or 
of  some  proceeding  which  may  be  had  under  them.  Further,  we 
see  no  reason  why  the  law  for  the  relief  of  poor  debtors  should  be 
regarded  as  obnoxious  to  such  an  objection,  because  of  the  assign- 
ment  required  of  the  poor  debtor,  unless  the  same  kind  of  an 
assignment  made  by  him,  independently  of  any  statutory  proceed- 
ings would  be  regarded  as  repugnant  to  the  bankrupt  act,  and 
therefore  invalid,  which,  in  the  absence  of  firand,  or  of  any  inten- 
tion to  evade  or  defeat  the  bankrupt  act,  there  is  good  authorify 
for  thinking  it  would  not 

In  the  matter  of  Hawking  Appealy  8  Am.  Law  Beg*  (N.  S.)  205, 
it  was  decided  by  the  Supreme  Court  of  Errors  of  Gonneotiou^  that 
a  voluntary  assignment  by  a  debtor,  good  at  common  law  and  made 
in  the  form  prescribed  by  the  insolvent  law  of  the  State,  was  valid, 
although  the  United  States  bankrupt  act  was  in  exiatenoe  and 
applicable  to  the  case  at  the  time  of  the  assignment 

In  the  case  oijohn  Sedgwick,  assignee^  v.  James  JL  Place  ei  oL 
(cited  in  the  above-named  case,  and  also  reported  in  ihe  New  York 
Times),  the  United  States  circuit  court  for  the  southern  district  of 
New  York  refused  to  set  aside  an  assignment  malde  under  the 
statute  law  of  the  State  of  New  York,  and  to  takf  the  assigned 
property  out  of  the  hands  of  the  assignees  under  the  ^tate  law  and 
turn  it  over  to  the  assignee  in  bankruptcy.,  all 'intention  to  defraud 
creditors  or  to  prevent  the  property  of  the  debtor  coming  to  the 
assignee  in  bankruptcy  being  denied  by  the  parties,  and  there  being 
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1^0  proof  to  the  contrary.  The  decision  was  made  by  Justice  Nel- 
son, and  is  entitled  to  more  weight  as  coming  from  a  ooort  of  the 
United  States. 

The  bankmpt  act  provides  a  system  of  general  relief,  and  in  this 
respect  is  well  calculated  to  supersede  and  supply  the  place  of  the 
insolvent  law  of  the  State,  but  it  contained  no  conditions  specific- 
ally adapted  to  the  case  of  a  poor  debtor  imprisoned,  or  liable  to  be 
imprisoned,  for  debt.  Such  a  debtor  is  lelievable,  if  at  all,  under 
the  bankmpt  act,  only  by  proceeding  in  the  ordinary  mode,  which 
might,  in  some  cases,  prove  impracticable.  In  view  of  this,  we  do 
not  incline,  in  the  absence  of  convincing  reasons,  to  hold  that  our 
poor  debtor's  law  has  been  suspended  or  superseded  by  the  bank- 
rupt act 

Upon  the  whole,  we  are  not  satisfied  that  the  discharge  of  Amos 
Aldrieh  is  void  for  any  reason  assigned  by  the  plaintifTs,  and  shall 
therefore  give  the  defendants  judgment  for  their  costs. 

Judgment  fwr  defmdanUfwr  eort$^ 


Makkiko  y.  Extxs. 

(•R.LSH.) 

'^dekprwMbU'^jttdgwtmUfar  MttmU  ami  htMmf. 

A  JadgMHilla  an  action  of  trespass  for  assault  and  battery  Is  a  delit  provabl* 

nndar  the  bankmpt  act 

Aonox  of  trespass  against  the  defendant  for  assault  and  battery 
of  the  plaintiff,  Ann  Manning.  At  the  October  term,  1868,  of  the 
supreme  court,  the  plaintiff  recovered  judgment  for  $600  and  costs, 
and  now  moved  for  execution. 

BJodgeti,  for  defendant 

P.  B.  TWinghasty  for  plaintiff,  in  support  of  the  motion,  con- 
tended that  the  judgment  upon  which  execution  was  asked  was  not 
provable  in  bankruptcy,  citing  KeUogg  v.  Sekuyler,  2  Denio,  73 ; 
Parker  v.  Nation,  6  Term.  R.  695 ;  Hughes  v.  Oliver,  8  Barr,  426 ; 
Vol.  XI  —  32 
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MeDanald  t.  Ingrahan^  30  Miss.  389 ;  Hapgaod  t.  Bhod^  11  Gray, 
400 ;  Spaulding  v.  JPbople  of  NewTork,  4  How.  31 ;  People  y.  SpaU- 
infff  10  Paige's  Oh.  284;  In  re  Jamee  B.  Devoe^  Amer.  Law  Bcig.,  Sept, 
1868,  p.  690;  InreJuUuelt.Petti$,ii^Tp.ed6;  Inre  Sobori  Suthor- 
l^muf  id^  Jan.,  1869,  p.  89;  In  the  Mailer  of  Harvejf  F.  Pajftom, 
7R  L168. 

DuBPKS,  J.  It  was  held,  under  the  bankrupt  act  of  1841,  that  a 
judgment  in  a  court  of  law  obtained  in  an  action  of  tort  waa 
a  debt  diaohaigeable  under  and  by  force  of  the  bankrupt  law, 
Samuel  Borkf  in  Bankruptcy^  3  McLean  (Oir.  Ot),  217 ;  and  sea 
Ometoek r.  Orant,  17  Vt  612;  Oroueh  v.  OrtOey,  6  Hill  (N.  Y.^ 
259.  In  this  case  the  judgment  was  in  an  action  of  trespass  fof 
assault  and  battery,  and,  therefore,  not  being  within  the  exceptions 
specified  in  the  88d  section  of  the  act  of  1867,  we  think  it  is  a  debt 
dischaigeable  under  that  act 

We  will  direct  that  execution  be  stayed  till  further  order. 

BxeouHon  stefsdL 


Hill  v.  Southwigk. 

(•R.LSIIL) 

Premiimrif  noie,    BBooupmetU. 

la  aa  aeUoa  by  the  pajree  upon  a  pramlflsofy  note,  the  oooiidefattoa  of  whkh 
ws«  aa  sgreement  ilgiied  hj  the  pUintUT,  to  oooTey  to  the  defendMit*  on  ot 
before  Jannary  1»  1806,  twenty-flTe  handred  doUen  of  the  capital  stoek 
of  the  King  Gold  Mining  Oompan3r»  at  enbocription  price,  A^  that  the 
defendant  might  defend  against  the  action  hj  showing  that  no  transfer  or 
tender  of  tlie  said  stock  was  made  to  him  nntil  after  Aogust.  ISSS,  and 
might  reconp  liis  damages  arising  from  the  plaintiff's  failure  to  perform 
his  agreement. 

Monov  by  the  defendant  for  a  new  trial  of  an  action  of  assump- 
sit»  to  recover  the  amount  of  a  promissory  note  for  tSySOO,  and 
interest,  made  by  him.  The  &cts  of  the  case^  as  well  as  the 
grounds  of  the  motion,  are  sufficiently  stated  in  the  opinion  of  the 
oourt 

OardnoTy  for  the  motioii. 
Tkureion^  ktpley  S  Co^  for  plaintiff. 
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Hill  ▼.  Soathwlck. 

UUBMSMf  J.  This  action  was  oommeuoed  Jannaiy  28, 1367»  and 
liaa  been  twice  tried  to  the  jury  with  yerdiots  for  tlie  plaintiff*  The 
defendant  moves  for  a  new  txM,  one  ground  of  the  motion  bemg 
that  the  TArdiot  wae  against  the  evidence  and  the  weight  thereof 
We  nave  already  expressed  an  opinion  against  the  motion  on  this 
gronb.dy  and  also  upon  some  of  the  reasons  assigned  under  the 
second  ground.  A  second  ground  for  the*  motion  is  the  discovery 
of  new  and  material  evidence  since  the  last  trial,  and  the  defend- 
ant having  removed  by  his  aflSdavit  an  Objection  which  we  previ- 
OQsIy  n^garded  as  fatal  to  the  motion  on  this  ground,  we  will  now 
proceed  to  dispose  of  this  part  of  his  motion. 

The  action  was  brought  upon  the  defendant's  promissory  note  for 
tSySOO,  bearing  date  of  May  23, 1865,  payable  on  demand  at  bank 
with  interest  The  plaintiff  \3laims  that  the  consideration  of  the 
note  was  the  foUowing  agreement,  to  wit : 

**  In  consideration  of  the  payment  to  me  by  Isaac  H.  South  wick 
at  twenty-flve  hundred  dollars,  the  receipt  whereof  is  hereby 
acknowledged,  I  agree  to  transfer  or  convey  to  the  said  Isaac  H. 
Sonthwicky  on  or  before  January  Ist,  1866,  twenty-five  hundred 
dollars  of  the  capital  stock  of  the  King  Oold  Mining  Co.,  at  sub- 
scription price. 

<«  Pbotidikox,  May  23, 1865. 

(Signed.)  N.  P.  Hill." 

No  transfer  or  tender  of  the  stock  was  made  to  the  defendant  until 
after  August,  1866.  The  paper  containing  the  above  agreement  was 
not  produced  at  the  trial — the  defendant  having  fiuled,  though  he 
SBarohed,  to  find  the  same.  He  has  found  the  paper  since  the  trial, 
and  he  now  contends  that  if  he  could  have  had  it  at  the  trial,  it 
would  have  enabled  him  to  defend  against  the  action  by  showing 
thai  the  plaintiff  had  fiuled  to  perform  his  agreement.  The  de- 
fandant  makes  affidavit  to  the  effect,  that  until  the  paper  was  found 
by  him  after  the  trial,  he  had  either  never  observed  the  stipulation 
in  regard  to  the  time,  or  if  so,  it  had  made  no  distinct  impression 
on  his  mind. 

The  plaintiff^  without  admitting  the  defendant's  nght  to  a  new 
trial  m  any  view,  contends  that  he  could  not,  even  if  the  new  trial 
wen  granted,  make  the  proposed  defense,  because  the  note  and  the 
agrtement  are  independent  contracts;  and  that,  therefore,  his  right 
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to  reoover  on  the  note  would  not  be  affected  by  his  fidlnre  to  ttssu^ 
far  the  stock  within  the  stipulated  time. 

We  have,  however^  come  to  the  conclusion  that  if  this  stipulatioD- 
was  not  waived^  the  defendant  would  be  entitled,  by  way  of  reduc^ 
tion  or  recoupment,  to  diminish  the  amount  reooyerable  on  the  not» 
to  the  extent  of  the  loss  which  he  sustained  by  the  plaintiff's  failure 
to  perform  his  agreement 

The  doctrine  of  recoupmeni  rests  on  the  equitable  principle  th^c 
the  defendant  shall  be  allowed  to  diminish  or  defeat  the  plaintiff's 
claim  by  a  claim  of  his  own,  where  both  claims  grow  out  of  the 
«une  contract  or  transaction.  2  Parsons  on  Oontracts  (6th  ed.)^ 
740y  741  and  notes. 

In  SaiUman  v.  Pieroey  3  Hill,  171, 174,  the  court  say:  ''For  the 
pnrpose  of  ayoiding  circuity  or  the  multiplication  of  actions,  and 
doing  complete  justice  to  both  parties,  they  are  allowed — and  com- 
pelled, if  the  defendants  so  elect — to  adjust  all  their  claims  growing 
oat  of  the  same  contract  in  one  action."  In  that  case  the  action 
was  upon  a  promissory  note  given  by  the  defendants  for  seTend  iota 
of  wood  purchased  of  the  plaintiff!  The  defendants  were  at  liberty 
to  out  the  wood  and  pile  it  on  the  land  to  dry,  and  were  to  haye  two 
seasons,  that  is  to  say,  two  winters  and  one  summer,  to  take  away 
the  wood.  The  plaintiff  owned  a  piece  of  fallow  ground  adjoining 
the  wood,  and  agreed  at  the  sale  to  guaranty  the  purchasers  against 
any  damage  to  the  wood  in  consequence  of  burning  his  fallow.  The 
defendants  cut  and  piled  the  wood  they  purchased.  The  next  spring 
after  the  sale  the  plaintiff  set  fire  to  and  burned  his  fallow,  and  aU 
the  defendants'  wood  was  burned  up.  The  evidence  of  these  facts 
having  been  struck  out  on  the  ground  that  it  constituted  no  defense 
or  answer  to  an  action  on  the  note,  the  supreme  court,  on  excep> 
tions,  granted  a  new  trial  on  the  ground  that  the  defendants  might 
recoup  their  damages  arising  from  the  loss  of  the  wood.  We  see 
no  reason  why  a  recoupmeni  may  not  be  as  properly  allowed  in  Uie 
case  at  bar  as  in  the  case  cited.  And  sec  Ives  v.  Van  Spps,  22  Wend» 
155 ;  Reab  v.  McAllister,  8  id.  109,  and  4  id.  483 ;  Spalding  v.  Van- 
dercook,  2  id.  431 ;  Harrington  v.  Stratton,  22  Pick.  510  ;  Stacey  v. 
Eempy  97  Mass.  166 ;  Ferleg  v.  Balchy  23  Pick.  283. 

Tliis  case  does  not  commend  itself  very  strongly  to  our  favorable 
consideration ;  for  we  find  it  difficult  to  believe  that  the  defendant 
can  have  failed  to  find  opportunity  to  make  the  defense  which  he 
proposes,  in  both  the  trials,  without  some  fault  or  negligence  on  his 
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firt  Biit»  the  plaintiff  being  now  a  redident  of  Colorado,  it  may 
te  tiiat  a  refusal  to  grant  a  new  trial  will  practically  reeolt  in  hia 
loaing  the  benefit  of  his  remedy  by  cross-action  on  the  agreement. 
We,  therefore,  though  with  much  hesitation,  grant  him  a  new  trial, 
rabgect  to  the  following  terms,  to  wit:  the  defendant  shall  pay  the 
plaintifTs  costs  remaining  unpaid  up  to  the  present  time,  and  shall 
not,  in  any  erent,  recover  said  costs,  or  any  costs  which  he  has  paid; 
he  shall  pay  the  plaintiff  $200  for  his  expenses  in  coming  to  attend 
the  trial  and  returning  again ;  these  payments  to  be  made  on  or 
before  the  first  day  of  next  term  ;  and  the  defendant's  liability  on 
the  note  being  admitted,  the  new  trial  shall  be  confined  to  the  ques- 
tions of  tKe  plaintiff's  liability  for  the  non-fulfillment  of  his  agree- 
ment to  transfer  the  stock,  and  the  amount  of  the  damages  ensuing 
therefrom  to  the  defendant,  U»he  allowed  in  diminution  of  the 
amoiint  to  be  recoYcred  by  the  plaintiff  on  his  note,  and  that  neither 

farty  leoover  costs  on  this  motion. 

Ifmp  trial  granteA 


LooKWOOD  T.  Mbchakios'  Nauokal  Bavk. 

(•B.L80B.> 

JfaUanal  hank — hif4aw8 —  transfer  of  aharoi. 

A  aatkaial  bank  baa  the  power,  under  the  National  Cunen^  Aol  of  Oon- 
gnaa  of  1864,  chap.  106,  to  make  b7--Uwa  providing  that  the  iham  of  ill 
capital  stoek  shall  be  transferable  only^  on  its  books,  that  no  atockholder 
shall  be  allowed  tp  sell  or  transfer  his  stock  while  indebted  to  the  bank, 
wKhoat  the  assent  of  its  directors ;  and  that  the  stock  of  any  stockholder 
shaU  be  held  pledged  and  liable  for  the  payment  of  any  debt  due  or  owing 
from  Bach  stoekholder,  and  may  be  sold  at  public  auction  for  the  satisfaction 
of  such  debt,  on  default  of  payment  thereof. 

In  all  easea  where  an  act  la  to  be  done  by  a  corporate  body  or  a  part  of  a  cor- 
porate body  and  the  number  is  definite,  a  majority  of  the  whole  number  Is 
accessary  to  eonstitnte  a  legal  meeting,  although  at  a  legal  meeting,  where 
a  quorum  la  present,  a  majority  of  those  present  may  act.  Hence,  a  by-law 
adopted  aft  a  meeting  of  six  ad  interim  directors  of  a  national  bank,  which 
had  twalTe  directors  before  its  conversion,  la  Invalid,  because  not  adopted 
by  a  majority  or  quorum  of  the  board. 

These  were  flye  actions  on  the  case  brought  against  the  Mechan- 
Jos'  National  Bank,  the  Commercial  National,  the  Roger  Williams 
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NfttioiuJ  Bank  of  Oommeroe  and  ihe  American  National  Bank,  to 
leooTer  damages  of  the  defendants  for  their  ref asing  to  permit 
transfers  to  be  made  on  thdr  books,  to  the  plaintifEs,  of  certain 
shares  of  their  capital  stock  standing  in  the  name  of  BesoWed 
Waterman,  and  by  him  assigned  to  the  plaintiflfs. 

Jnrj  trials  having  been  waived,  the  five  actions  were  tried  to- 
gether, and  were  aigaed  to  the  court  upon  agreed  statements  of 
Ikrts.  From  these  statements,  it  appeared  that  the  defendant  cor- 
pofations  were  national  banking  associations,  organized  under  the 
act  of  oongresSi  entitled  ^^  An  act  to  provide  a  national  currency, 
•eonred  by  a  pledge  of  United  States  bonds,  and  to  provide  for  the 
ciioolation  and  redemption  thereof,"  approved  June  3, 1864,  and 
formed  by  the  conversion  into  such  national  banking  associations 
of  State  banks  of  the  State  of  Rhpde  Island,  pursuant  to  section 
44  of  said  act,  and  the  provisions  of  chapter  535  of  the  statutes  of 
Hiis  State,  and  that  said  State  banks  were  corporations  organiaed 
under  charters  of  the  State  of  ^ode  Island*  That  before  and  at 
the  time  of  such  conversion  of  said  State  banks  into  said  national 
banks,  Besolved  Waterman  was  the  proprietor  and  holder  in  his 
own  right  of  certain  shares  of  the  capital  stock  of  said  banks,  and 
as  such  proprietor  and  holder  of  said  stock  joined  in  authorising 
the  said  conversion  of  said  banks  into  national  banks.  That  upon 
the  conversion  aforesaid,  all  the  property,  assets  and  choses  in  action 
of  said  State  banks,  including  the  stock-books  thereof^  were,  pur- 
suant to  the  provisions  of  said  chapter  535  of  the  statutes  of  thia 
state,  transferred  to  and  vested  in  said  national  banks,  by  virtue 
whereof  said  Besolved  Waterman  became  the  proprietor  and  holder 
of  the  same  number  of  shares  of  the  capital  stock  of  said  national 
banks,  in  the  place  and  stead  of  the  shares  of  stock  so  as  aforesaid 
held  by  him  in  said  State  banks  respectively,  and  the  said  Besolved 
Waterman,  from  the  time  of  becoming  such  proprietor  and  holder 
of  said  shares  in  said  national  banks,  continued  to  be  such  pro- 
prietor and  holder  thereof  until  the  making  of  a  transfer  thereof 
by  him  to  the  plaintiffs.  That  sundry  promissory  notes  maile  by 
Orray  Taft  &  Co.,  payable  to  the  order  of  said  Besolved  Waterman, 
and  by  him  indorsed  for  the  sole  benefit  of  said  Orray  Taft  &  Co., 
as  accommodation  indorser  thereof,  were  discounted  by  said  respec- 
tive national  banks,  and  upon  being  presented  for  payment  as  chey 
respectively  fell  due,  were  not  paid,  whereof  the  said  Besolved  Water- 
man, as  said  indorser  thereof,  had  due  notice ;  and  the  said  notes 
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wtmnHj  remain  unpaid  in  the  posseesion  of  the  respeotire  defend* 
aat  ooiporationB  as  the  lawftil  holders  theieoC  That  on  the  9th  day 
of  Marohy  ISST,  said  Onay  Taft  ft  Oa,  and  said  Besolred  Water- 
man became  and  were  inaoltent^  and  hate  so  oontinaed  from  thenoe 
hitherto.  That  on  the  7th  day  of  May,  1867,  said  Besoiyed  Water- 
man  requested  pennisdon  of  said  defendant  ooiporations  to  trans- 
fnr  his  share  of  stook  in  said  corporations  to  the  plaintifb  upon  the 
books  of  said  corporations  in  the  manner  prescribed  by  the  boards 
of  directors  for  the  transfer  thereof,  which  permission  said  defend- 
ant corporations  reftased ;  wherenpon  the  said  Watemum,  by  his 
deeds  dnly  executed  for  that  purpose,  transferred  his  shares  of  stock 
to  the  plalntifh,  which  said  transfers  the  plaintiflb  presented  to  said 
defendant  corporations,  and  requested  that  the  same  might  be 
recorded  upon  the  transfer  books  of  said  banks,  which  the  defend- 
ant corporations  reftased  to  do ;  and  thereupon  the  phuntifb  re- 
quested the  defendant  corporations  to  permit  them,  as  the  attorneys 
of  said  Waterman,  to  transfer  the  said  shares  of  stock  to  themselves 
upon  the  books  of  the  said  banks,  in  the  form  prescribed  by  the 
directors,  which  request  the  defendants  also  reftased.  That  before 
and  at  the  tune  of  the  execution  and  delivery  of  said  deeds  from 
said  Waterman  to  the  plaintiflb,  the  plaintiflb  knew  of  said  Water- 
man's liability  and  indebtedness  to  the  defendant  corporations,  and 
tiiat  the  defendants  claimed  and  insisted  upon  their  right  to  reftase, 
and  accordingly  would  refuse,  to  permit  said  shares  to  be  transfer- 
red to  the  plaintiflb,  or  any  other  person  or  persons  upon  the  books 
of  said  defendant  corporations  until  such  liability  and  indebtedness 
should  be  fully  paid  and  satisfied.  That  the  said  shares  of  stock 
have  not  been  sold  or  disposed  of  by  the  defendant  corporations. 

It  also  appeared  that  said  Waterman  was  a  director  of  said 
Soger  Williams  Bank  at  the  time  of  said  conversion,  and  as  such 
director,  with  the  other  directors,  signed  the  said  articles  of  associ- 
ation, as  well  as  those  of  the  other  defendant  banks,  were  filed  in 
the  office  of  the  comptroller  of  currency  according  to  the  provisions 
of  said  act  of  congress,  as  and  for  the  articles  of  association  of  said 
Soger  Williams  National  Bank  under  that  act ;  and  that,  upon  the 
organixation  of  said  Soger  Williams  National  Bank,  said  Waterman 
t>ecame  a  director  thereof^  and  as  such  director  was  present  at  the 
meeting  of  the  board  of  directors  when  said  by-laws  were  passed, 
and  voted  for  the  passing  thereofl 
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Tlie  bj-lAWi  of  the  Roger  WillianiB  Kational  Bank  were  m 
foUowB: 

*^  1st  The  stock  of  each  stookholder  of  this  bank  shall  at  all 
times  be  pledged  and  liable  for  the  payment  of  any  debt  due  or 
owing  from  such  stockholder,  whether  as  principal  debtor  or  other- 
wise, to  the  bank,  and  may  be  sold,  or  so  many  shares  thereof  as 
shall  be  necessary,  by  the  directors,  at  public  auction,  for  the  satis- 
faction of  such  debt  on  default  of  payment  thereof  and  the  surplus, 
if  any,  shall  be  paid  to  such  stockholder. 

*^  2d.  No  stockholder  who  shall  be  indebted  to  the  bank  as  prin- 
cipal debtor,  or  otherwise,  shall,  while  thus  indebted,  be  allowed  to 
sell  and  transfer  his  share  or  shares  without  the  consent  of  the 
directors  for  the  time  being.'* 

That  of  the  National  Bank  of  Commerce  was  as  follows : 

^The  stock  shall  be  transferable  at  the  bank  only  by  the  stock- 
holders or  their  agents,  in  the  form  prescribed  by  the  president  and 
dixectors.  No  person  indebted  to  the  bank  shall  be  allowed  to  sell 
or  transfer  his  or  her  stock  without  the  consent  of  the  directors, 
and  this  whether  indebted  as  principal,  surety,  or  indorser,  either 
individually  or  as  copartners,  and  whether  tiie  debt  has  become 
due  or  not  The  stock  of  each  stockholder  shall  be  liable  and  may 
be  sold  at  auction,  by  order  of  the  president  and  directors,  for  the 
payment  of  any  debts  due  from  such  stockholdere  to  the  bank, 
or  so  much  thereof  as  may  be  necessary,  in  de&ult  of  payment 
thereof  when  due ;  but  sixty  days'  previous  notice  of  such  sale  shall 
be  given  in  one  of  the  Providence  newspapers,  and  the  surplus  of 
proceeds  over  such  debt  and  expenses,  if  any  there  be,  shall  be  paid 
to  such  stockholder." 

Those  of  the  three  remaining  defendant  corporations  were  sub- 
stantially like  that  of  the  National  Bank  of  Commerce,  except  that 
those  of  the  Mechanics  and  American  Banks  contained  no  provision 
for  the  sale  of  the  stock  by  the  bank  for  the  payment  of  the  stock- 
holders' indebtedness  to  it. 

The  suits  against  the  National  Bank  of  Commerce  and  the 
American  National  Bank  involved  a  further  question  as  to  the 
legality  of  the  adoption  of  such  by-law  by  said  banks  respectively. 

By  the  agreed  statement  of  facts  in  the  former  case,  it  appeared 
that,  fh>m  the  time  of  the  organization  of  the  said  National  Bank 
of  Commerce,  it  had  always  had  a  board  of  nine  directors,  duly 
elected  and  qualified  to  act,  except  that,  shortly  after  the  annuiJ 
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election  in  January^  1867,  two  of  the  directors  became  disqualified, 
namslj  :  Mr.  Walter  Manton,  od  the  18th  of  February,  1867 ;  and 
Mr.  Edward  P.  Taft,  on  the  9th  day  of  March,  1867.  That  the 
by-law  in  question  was  entered  upon  the  minute-book  of  the  bank 
September  4, 1865,  the  time  for  holding  the  regular  weekly  meeting 
of  the  board,  when  only  three  of  the  directors  wore  present;  but 
the  proTisions  of  said  by-law,  being  a  copy  of  the  provisions  of 
section  2,  article  4  of  the  act  of  incorporation,  were  previously  con- 
sidered and  assented  to  by  at  least  a  majority  of  the  full  board  of 
directors,  in  their  official  capacity,  at  previous  regular  board 
meetings,  as  and  for  a  by-law  of  the  bank.  That  the  usual  course 
taken  in  relation  to  the  general  management  of  tlie  business  of  the 
bank,  both  before  and  after  it  became  a  national  banking  associa- 
tion, was,  that  when  three  director  were  .present,  all  transactions 
by  them  were  deemed  finished.  That,  from  the  time  of  the  passage 
of  said  by-law,  as  aforesaid,  all  the  directors,  for  the  time  being, 
knew  of  its  existence  upon  the  books  of  the  bank,  and  the  same 
was  deemed  and  reputed  by  such  directors  to  be  a  by-law  of  the 
bank ;  and  the  discounts  of  the  promissory  notes  indorsed  by  said 
Waterman,  as  well  as  all  other  discounts  of  the  negotiable  paper,  to 
which  any  stockholder  of  said  bank  was  a  party,  were  made  upon 
the  understanding  by  the  board,  that,  by  virtue  of  said  by-law,  the 
bank  would  be  entitled  to  the  lien  which  said  by-law  purports  to 
create. 

As  well  before  as  after  the  discounting  of  said  fourteen  promia- 
Boiy  notes,  the  provisions  of  said  by-law  were  f^uentiy  referred  to 
and  spoken  of  by  members  of  the  board  at  regular  board  meetings, 
when  at  least  a  majority  of  the  directors  were  present,  and  said  by- 
law was  then  treated  and  considered  by  them  in  the  making  of  the 
discounts  from  time  to  time  applied  for,  as  well  by  members  of 
the  board  as  others,  being  stockholders  of  the  bank,  as  furnishing 
additional  protection  to  the  bank  for  such  discounts,  and  on  some 
of  tliose  occasions  said  by-law  was  fully  and  deliberately  read  to  the 
board  by  the  cashier,  or  some  other  officer  of  the  bank,  in  order 
that  the  board,  bef9re  making  the  discounts  applied  for,  might  fully 
understand  the  extend  to  which  said  by-law  afforded  to  the  bank 
additional  protection  for  such  discounts. 

The  agreed  facts  with  reference  to  the  adoption  of  the  by-law 
by  the  American  National  Bank  are  stated  in  the  opinion  of  the 
oourt,  near  the  close  thereofl 
Vol.  XL  — 83 
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Onrr^jf  S  Bogws  (Caleb  Oushing  with  them),  for  plaintilb. 

Bradhgy  Hart,  Jatnes  TUUnghatt  and  Mdrkland  (B.  S.  Cfmrli§ 
wiih  them),  for  defendaatB. 

PomsB,  J.  The  by-laws  of  three  of  the  banks  contain  pio- 
Tisions  that  the  stook  shall  be  transferable  only  on  the  books  of 
the  bank,  and  that  no  stockholder  shall  be  allowed  to  transfer, 
while  indebted,  without  consent  of  the  directors.  The  by-laws  of 
one  other  contain  these  proyisions,  and  also  a  provision  that  the 
stock  shall  be  held  pledged  and  liable^  and  may  be  sold,  etc.  There 
is  some  diTendty  of  language,  but  not  enough  to  affect  the  present 
decision. 

The  by-laws  of  the  Soger  Williams  Bank  contains  prorisions 
that  the  stock  shall  be  held  pledged,  liable^  etc.,  and  that  an  indebted 
shareholder  shall  not  be  allowed  to  sell  without  the  consent  of  the 
directors. 

The  question  is,  had  these  corporations  the  power,  under  the  act 
of  congress  of  1864,  to  make  these  by-laws  P  and  we  shall  consider 
all  the  cases  together,  as,  according  to  our  yiew,  if  they  had  the 
power  to  make  either  by-law,  they  had  the  power  to  make  both. 

The  act  of  1864,  section  5,  specifies  fchat  the  articles  of  assoda- 
Hon  may  declare  in  general  terms  the  objects  of  the  association, 
and  ''may  contain  any  other  provisions  not  inconsistent  with  the 
proyisions  of  this  act^  which  the  association  may  see  fit  to  adopt  for 
the  reg^ilation  of  ih$  business  of  the  association  and  the  conduct  of 
Us  affairs/*  And  section  8  empowers  the  board  of  directors  ''to 
define  and  regulate,  by  by-laws  not  inconsistent  with  the  provisions 
of  this  act,  the  manner  in  which  its  stock  shall  be  transferred,  its 
directors  elected  or  appointed,  its  property  transferred,  its  general 
business  condficted;  and  all  the  privileges  granted  by  this  act  to 
associations  organised  under  it  shall  be  exercised  and  enjoyed." 

The  act  of  1863,  section  11,  contained  a  provision  authorising  a 
bank  to  make  by-laws  for  "  the  management  of  its  property,  the 
regulation  of  its  affairs,  and  for  the  transfer  of  its  stock." 

In  the  case  of  Chad  v.  HudsoiCs  Bay  Co^  2  P.  Wms.  207  (Angell 
ft  Ames  on  Corp.,  §  356),  the  company  were  empowered  to  make 
by-laws  for  the  better  government  of  the  company,  and  the  regu- 
lation of  their  trade.  By  virtue  of  these  powers,  they  made  a 
by-law,  by  which,  if  any  member  became  indebted  to  the  com- 
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pray,  hit  itook  ehonld  be  liable  for  the  debt  This  by-law,  in 
a  oonteet  between  the  aadgneee  in  bankraptoy  of  the  stook- 
holder  and  the  eompany,  was  adjudged  good.  In  Cunningham  v. 
Alabama  Life  Ins.  Oo^  4  Ala.  652,  a  provision  in  the  charter  that 
the  stock  should  be  assignable  on  tiie  books  of  the  bank  under  such 
regulations  as  the  trustees  should  establish,  was  held  to  authorise 
a  by*law,  that  "  no  stockholder  shaU  be  permitted  to  transfer  his 
stock  while  he  is  in  default  In  8t.  JAmis,  $te^  Ins.  Co.  r.  Good- 
fetUnOf  9  Ma  149,  Goodfellow  was  assignee  for  value.  By  the 
charter  the  stock  was  transferable  according  to  such  rules 
and  restrictions  as  the  directors  should  establish,  and  they  made  a 
by-law  prohibiting  any  transfer  by  a  person  indebted  to  the  com- 
pany, and  the  certificate  stated  the  stock  was  transferable  on  the 
books,  conformably  to  the  charter  and  by-laws.  The  court,  while 
they  held  the  assignment  good  between  the  Tender  and  Tendee,  and 
that  it  couTeyed  all  the  Tcndor^s  right  to  the  vendee,  held  that  the 
words  of  the  charter  justified  the  by-law,  and  that  what  was  suf- 
ficient to  put  the  purchaser  upon  inquiry  was  notice  to  him.  They 
likened  it  to  a  case  of  set-off.  In  the  case  of  Assignees  of  Wain.  t. 
Baafik  of  North  America,  8  S.  &  B.  73,  the  court  (p.  89)  speak  of 
the  case  of  Child  y.  Hudson's  Bay  Co.,  2  P.  Wms.  207,  as  recognised 
law.  We  shall  refer  to  this  again.  In  the  case  of  Breni  j.  Bank  of 
Washington,  10  Peters,  615,  the  U.  S.  Supreme  Court,  after  referring 
to  8  S.  ft  B.  78,  86,  among  other  cases,  go  on  to  say :  ^*  Though  the 
charter  has  not  made  the  note  a  lien  on  the  stock  till  protested, 
•  *  m  yet  it  has  given  them  the  power  to  prerent  a  transfer, 
unless  upon  their  books,  by  such  rules  as  they  may  prescribe,  which 
giTCS  them  the  power  to  prevent  the  legal  title  from  passing  to  the 
purchaser,"  eta,  eta  In  McDowell  y.  Bank  of  Wilmington,  1  Har- 
rington (Delaware),  27,  the  articles  of  association  recited  and  con- 
firmed in  the  charter,  gave  the  directors  power  '^to  make  rules 
concerning  the  transfer  of  stock,"  and  also  to  make  by-laws.  The 
directors  made  a  by-law  that  no  stockholder  should  sell  while 
indebted.  The  court  said  they  saw  nothing  in  such  a  by-law  unrea- 
sonable or  repugnant,  etc.  It  did  not  affect  others  than  members. 
The  language  which  was  used  in  the  act  of  1863,  authorizing  the 
banks  to  make  by-laws  not  inconsistent  with  any  existing  law,  for 
the  management  of  their  property,  the  regulation  of  tneir  affairs, 
and  for  the  transfer  of  their  stock,  is,  word  for  word,  the  same  with 
the  statute  of  New  Vork  (Edmonds'  ed.,  yoL  1,  556,  part  1,  ch.  18, 
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title  i,  on  the  general  powers  of  oorporations),  as  was  also  a  consid- 
erable part  of  the  subsequent  portion  of  the  section,  giving  them 
power  to  loan,  eta  EdmondSy  4»  131.  Now  we  believe  the  power 
to  make  a  by-law  of  the  nature  now  in  question  was  never  denied  in 
New  York.  It  is  indeed  decided  in  Bank  of  Attica  r.  Manufacturers 
and  Traders'  Bank,  20  N.  Y.  501,  that  as  the  19th  section  of 
the  Bank  Act,  chap.  260,  of  1838  (Edmonds,  4, 132),  provides  that 
the  shares  shall  be  "  transferable  on  the  books  of  the  association  in 
such  manner  as  may  be  agreed  on  in  the  articles  of  association  "  the 
provision  must  be  in  the  articles  themselves,  and  tiie  association 
could  not  delegate  to  the  directors  a  power  to  make  such  a  by-law 
as  they  had  made.  The  New  York  act  also  contains  a  provision, 
that  every  person  purchasing  shall  succeed  to  all  the  rights  and 
liabilities  of  the  preceding  holder.  Judge  Allen  delivered  a  very 
able  dissenting  opinion.  But  in  a  subsequent  case  (Leggett  v.  Bardo 
of  Sing  Sing^  24  N.  Y.  283),  where  the  articles  provided  that  the 
stock  sitould  not  be  transferred  until  all  debts  due  were  paid,  the 
lien  was  held  good  against  an  assignee  taking  with  notice.  All  the 
judges,  as  far  as  appears,  acknowledged  the  validity  of  the  lien ;  but 
a  minority  assented,  on  the  ground  that  the  language  used  in  the 
articles  did  not  cover  debts  not  due.  In  this  case  the  certificate 
expressed  the  liability  for  indebtedness. 

One  of  the  plaintiffs'  points  in  the  present  case  is,  that  the  power 
to  regulate  the  manner  of  transfer  does  not  include  a  power  to 
impose  a  burden  on  it — to  create  a  lien.  It  will  be  observed  that 
this  is  substantially  the  language  of  the  New  York  act,  <<  transfer- 
able in  such  manner,"  etc.  And  on  looking  at  the  eighth  section 
of  the  Banking  Act  of  1864,  we  find  that  the  word  manner  is  used, 
not  only  with  reference  to  the  transfer  of  stock,  but  applies  to  the 
whole  of  the  following  paragraph,  and  that  it  will  not  do  to  give  it 
the  very  limited  meaning  contended  for  by  the  plaintiffs. 

In  the  present  cases,  although  the  articles  of  association  of  the 
different  banks  profess  to  give  the  directors  power  to  make  by-laws, 
etc.,  no  question  of  the  sort  raised  in  New  York  can  arise,  because 
the  act  of  congress  of  1864  itself,  in  section  8,  expressly  confers  on 
the  directors  the  general  powers  of  making  by-laws,  regulating  the 
manner  of  transferring  stock,  etc.,  and  conducting  its  general  busi- 
ness. The  words  in  the  act  of  1864,  sections  5  and  8,  although  not 
ezacdy  the  same  as  those  m  section  11  of  the  act  of  1863,  are  the 
same  in  substance,  except  that  the  act  of  1863  had  given  these 
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powers  to  the  nnociation,  and  had  not  ezpresdj  provided  that  the 
diiectors  might  ezeroise  them, 

Why  was  the  act  of  1863  revised  and  amended  so  soon  after 
its  passage^  by  a  new  aot  substituted  for  and  repealing  the  former  ? 
llie  oomptroller  of  the  currency^  in  his  report  in  December,  1863, 
urges  a  revisal,  because  the  act  of  1868  is  not  symmetrica!,  nor  clear, 
if  even  consistent,  in  all  its  provisions.  He  therefore  recommends 
that  it  be  revised,  cleared  of  obscurities,  and  that  the  parts  relating 
to  the  same  snbjeot  be  placed  in  juxtaposition,  and  specifies  many 
particolars.  The  secretary  of  the  treasury  indorses  the  recommend- 
ations of  the  comptroller.  But  neither  officer  suggests  any  objec- 
tion to  the  36th  section,  or  to  the  usage  so  prevalent  in  a  large  part 
of  the  Union  of  making  such  by-laws  as  the  ones  now  in  question. 
Up  to  that  time,  but  one  bank  had  been  organized  in  Rhode  Island, 
under  the  act,  and  one  hundred  and  thirty-four  in  alL  All  the 
present  defendant  banks  were  organized  under  the  act  of  1864.  The 
new  act,  as  compared  with  the  old,  seems  to  be  much  improved, 
better  arranged,  and  stripped  of  much  useless  verbiage,  and  we  can 
understand  many  reasons  why  the  provision  in  section  36  was 
omitted.  It  was  useless ;  because  congress  had  already,  in  othei 
parts  of  the  act  (as  also  in  that  of  1863),  used  words  which  the  text- 
books recognised  as  conferring,  and  which  the  courts  had  decided 
did  confer,  the  power  to  make  a  by-law  pledging  the  stock.  They 
were  rather  worse  than  useless,  because  as  they  prohibited  a  transfer 
only  in  case  the  holder  was  indebted  for  debts  due  and  unpaid,  it 
seemed  to  imply  that  if  the  debt  had  not  fallen  due,  the  holder  might 
transfer,  and  that  in  such  case  the  bank  could  have  no  lien.  And 
it  may  be  supposed,  further,  that  while  the  act  of  1863  positively 
prohibited  a  transfer  in  the  case  of  a  debt  due,  the  omission  was 
intended  to  leave  it  in  the  discretion  of  the  bank,  whether  it  could 
have  such  a  by-law  or  any  by-law  at  all  upon  the  subject ;  some 
banks  might  prefer  not  to  have  any.  As  the  power  is  conferred  by 
other  parts  of  the  act,  we  think  no  inference  can  be  drawn  against 
these  by-laws  firom  the  omission  of  this  clause  in  the  new  act ;  as 
we  can  suppose  many  other  reasons  for  its  omission,  equally  prob- 
able with  those  suggested  by  the  defendants,  and  fully  consistent 
with  an  intention  to  retain  such  a  power  in  the  banks. 

Is  it,  in  the  next  place,  inconsistent  with  other  parts  of  the  act,  or 
wth  the  policy  of  the  act?  It  is  alleged  by  the  plaintiffs,  that  the 
object  of  congress  was,  to  break  up  that  old  practice  of  loaning 
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apon  stocky  a  praotioe  whioh,  they  say,  led  to  the  creation  of  maoh 
fictitioas  bank  capital  and  was  one  of  the  great  objections  to  the  old 
system.  The  practice  of  loaning  npon  stock  was  common  in  the 
old  State  banb  of  New  England,  and  we  believe  many  of  the  States. 
Sometimes  the  note  contained  a  olanse  specifically  pledging  the  stock 
for  the  loan,  and  sometimes  not  The  distinction  was,  that  no 
indorser  was  required,  and  that  the  bank  had  no  security  but  the 
maker  and  his  stock.  This  power,  though  at  times  very  convenient, 
was,  in  the  hands  of  reckless  or  dishonest  men,  a  dangerous  one. 
Now  this  practice  of  loaning  upon  stock  alone,  congress  did  pro- 
hibit in  the  new  national  banks,  by  language  very  plain,  but  not 
plainer  in  the  act  of  1864  than  in  that  of  1868.  They  have  done 
it  by  several  provisions :  Isi  The  act  of  1868  provided,  section  87. 
that  no  loan  should  be  made  on  security  of  its  capital  stock,  but 
**  the  same  security,  both  in  kind  and  amount,  shall  be  required  of 
shareholders  as  of  other  persons,''  and  implies  that  the  security  must 
be  adequate  for  the  debt — independent  of  any  lien  upon  the  etoeik. 
In  the  act  of  1864,  section  35,  there  is  the  same  provision,  substan- 
tially, that  they  shall  not  loan  upon  security  of  their  own  stock,  but 
the  words  we  have  put  in  quotation  marks  above  are  omitted,  as 
entirely  unnecessary.  2d.  As  the  principal  danger  in  all  banks  is 
from  mismanagement  by  directors,  they  have  required,  section  9, 
each  director  to  make  oath,  that  he  is  the  bona  fide  owner  of  his 
stock,  and  that  it  is  not  pledged  or  hypothecated  for  any  loan  or 
debt.  This  provision  is  much  more  strict  than  the  corresponding 
one  in  section  89  of  the  act  of  1863,  which  only  required  him 
to  swear  that  his  stock  was  not  pledged  for  any  debt  due  to  his  own 
bank.  That  a  general  pledge  by  by-law  would  not  be  considered  as 
a  hyiK>thecation.  See  Ex-parfe  Wilcocks  et  al,  7  Cow.  401.  3d.  And 
the  creation  of  fictitious  capital  was  further  guarded  against  by  sec- 
tion 85  of  the  act  of  1863,  by  which  the  whole  amount  of  the  debts 
due  from  all  the  stockholders  was  limited,  and  in  the  act  of  1864, 
by  section  29,  which  limite  the  liabilities  of  a  person  or  firm. 

The  implication  contained  in  section  8,  by  which  the  power  to 
make  loans  on  personal  security  is  given,  would  seem  at  first  sight 
to  mean  that  the  banks  should  loan  on  the  credit  of  the  person. 
But  when  we  look  at  the  history  of  that  clause,  we  should  probably 
conclude  that  that  was  not  its  meaning.  The  lines  in  section  11  of 
the  act  of  1863,  **  to  carry  on  the  business  of  banking  by  discount* 
ing  notes,  bills  and  other  evidences  of  debt ;  by  receiving  depoeite ; 
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bj  baying  and  seUing  gold  and  aQver^  bullion,  foreign  coin  and  billa 
of  ezcbange ;  by  loaning  money  on  real  and  personal  secority,''  eto. 
(see  the  act  of  1868)^  are  almost  word  for  word  the  same  with  the 
New  York  bank  act  of  1888,  dhap.  260,  §  19.  Edmonds,  i,  132. 
After  specifying  the  power  to  discount  all  sorts  of  business  paper, 
which  by  the  usage  of  banks  is  generally  done  on  the  credit  of  the 
person,  it  goes  on  to  authorise  loans  on  real  and  personal  security. 
The  connection  shows  that  personal  estate  was  meant,  and  the  usage 
of  the  New  York  banks  of  loaning  on  pledge  of  stocks  is  well 
known.  In  the  act  of  congress  of  1864  they  have  retained  the  clause 
substantially,  but  omit  the  word  real,  leaving  us,  howerer,  still  to 
consider  personal  security  as  meaning  personal  estate  —  excepting, 
of  course,  its  own  stock  —  and  not  personal  credit  In  the  State  of 
Gonnecticnt  the  legislature  had  taken  a  similar  precaution  against 
fictitious  capital  and  loans  on  stock  alone.  They  provided  (Ber. 
Stat,  title  3,  §  226)  that  '^  no  bank  shall  make  any  loan  or  discount 
on  pledge  of  its  own  stock.**  And  in  Vansands  y.  Middlesex  Co. 
Banky  26  Conn.  157,  the  supreme  court  of  that  State  take  the  same 
view  of  the  provision  we  have  here  taken.  '^  We  are  fdlly  satisfied 
(say  they)  that  the  law  does  not  by  fair  construction  embrace  a  case 
like  the  present,  where  paper  was  discounted  by  a  bank  for  the 
ocneflt  of  a  person  who  had  no  interest  in  the  stock  in  question, 
not  on  a  specific  pledge  of  the  stock,  but  on  the  personal  security 
of  a  party  who  was  a  stockholder,  and  had  only  previoudy  pledged 
his  stock  generally  for  his  future  indebtedness  or  liability  to  the 
bank.  Such  discount  cannot  be  said  to  be  made  on  a  pledge  of  the 
stock."  In  that  case  the  bank  Claimed  a  lien,  and  it  was  so  expressed 
in  the  certificata  The  lien  was  held  good  against  the  plaintifl^  who 
was  assignee  for  the  benefit  of  creditors. 

In  the  case  now  before  us  none  of  the  discounts  were  made  for 
Mr.  Waterman,  the  stockholder. 

These  considerations  show  very  plainly  that  congress  did  intend 
to  break  up  the  old  practice  of  loaning  on  stock  alone,  without  an 
indorser,  and  to  require  the  same  security  of  a  stockholder  as  ir 
other  cases,  independent  of  his  stock ;  but  they  do  not  show  that 
congress  intended  to  prohibit  the  banks  from  providing,  as  a  meaa* 
ore  of  prudence  and  precaution,  that  if  other  securities,  deemed 
good  at  the  time  of  making  the  loan,  should  fiul,  they  might  then 
resoj  t  to  the  stock.  And  having  effectually  prevented  the  introduo- 
tion  into  the  new  banks  of  the  former  dangerous  practice  of  loaning 
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on  stock  alone,  it  may  well  be  considered  that  congress  intended  to 
allow  them  to  retain  a  lien  on  the  stock,  in  addition  to  the  secnri- 
ties  required  in  other  cases.  Bestricted  as  the  power  is,  it  oonld  not 
only  Ic^  to  no  danger,  bnt  wonld  in  teuA  promote  the  credit  and 
safety  of  the  new  institutions. 

Thf  only  doubt  expressed  in  the  authorities  is,  whether  such  a 
by-law  would  be  good  against  a  creditor  or  purchaser  for  yalue 
without  notice.  Some  of  the  cases  seem  to  have  been  decided  upon 
their  particular  equities,  some  upon  the  form  of  the  certificate,  but 
many  of  them  recognize  the  power  to  make  such  by-laws  to  affect 
third  persons,  provided  proper  notice  is  giyen  in  the  certificate,  or 
otherwise  where  the  proyision  is  made  by  charter,  it  seems  to  stand 
upon  stronger  ground. 

The  doctrine  laid  down  by  a  great  number  of  the  authorities  is, 
that  where  there  is  a  power,  either  to  the  association  or  its  directors, 
to  regulate  the  transfer  of  stock,  or  to  regulate  the  manner  of  its 
transfer,  they  may  require  by  by-law  the  transfer  to  be  made  on  the 
books,  and  in  that  case  the  title  of  a  purchaser  before  entry  on  the 
books,  although  good  as  between  him  and  the  Tender,  is  not  a  legal, 
but  a  mere  equitable  title,  and,  being  only  an  equity,  will  be  subject 
to  the  prior  equity  of  the  bank.  The  supreme  court  of  the  United 
States,  in  Union  Bank  t.  Lairds  2  Wheat  393,  laid  down  this  as  the 
law.  The  charter  provided  that  the  stock  should  be  transferable 
only  on  the  books  according  to  such  rules,  etc.,  and  that  all  debts 
due  should  be  paid  before  transfer.  The  court  held  that  no  person 
could  acquire  a  legal  title  except  by  a  transfer  according  to  the  rules, 
and  if  any  one  took  an  equitable  assignment,  he  took  it  subject  to 
the  right  of  the  bank,  of  which  he  was  bound  to  take  notice.  In 
SMbins  T.  Phenix  Ins.  Cb.,  8  Paige,  361,  by  the  charter  the  stock 
was  assignable  according  to  such  rules,  and  subject  to  such  regula- 
tions and  restrictions  as  the  directors  should  establish.  A  by-law 
declared  that  no  transfer  should  be  yalid  unless  made  on  the  books. 
The  chancellor  held  that  the  purchaser,  before  recording,  took  only 
an  equitable  title,  subject  to  any  prior  equity  of  the  company.  See 
this  case  commented  on  by  Judge  Allbk  in  Bank  of  Attica  v.  Mdnu^ 
facturers  and  Traders'  Bank,  20  K  Y.  512.  In  Vansands  r.  Mid- 
diesex  County  Banky  26  Gonn.  144,  the  suit  was  by  an  assignee  (or 
trustee,  as  called  in  Connecticut),  for  the  benefit  of  creditors.  There 
was  no  lien  by  charter  or  by-law,  but  a  form  of  certificate  had  beeb 
early  adopted,  expressing  that  the  stock  was  held  subject  to  indebt- 
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edness  to  the  bank,  bnt  there  was  no  record  of  its  adoption.  The 
CDiirt  held  (according  to  previous  decisions  in  Connecticut)  that  the 
stock  not  having  been  transferred  on  the  books  as  required,  the 
assignee  took  no  legal  title ;  he  took  the  title  of  the  assignor  and 
no  more;  an  equitable  title  subject  to  the  prior  equity  of  the  bank. 
And  in  Idech.  Bank  y.  New  Haven  Railroad  Co^  18  N.  Y.,  or  3  Kem« 
622,  624,  626,  by  charter  the  stock  was  transferable  in  such  manner 
as  by-laws  should  direct,  the  by-laws  provided,  and  the  certificate 
expressed,  that  it  was  transferable  on  the  books  on  surrender,  etc. 
The  court,  after  a  very  full  examination  of  the  nature  of  bank  stock 
and  certificates,  and  comparing  the  latter  with  bills  of  lading,  ex- 
chequer bills,  etc.,  say  the  corporation  has  the  right  so  to  frame  the 
certificate  that  it  shall  not  be  negotiable  in  the  commercial  sense, 
so  as  to  give  the  purchaser  a  title  superior  to  the  vendor  (628),  but 
that  this  would  not  prevent  the  owner  from  selling  outside,  so  that 
the  vendee  could  acquire  in  equity  the  equity  of  the  vendor.  The 
case  of  Fisher  et  dL  v.  Eseez  Bank,  5  Gray,  878,  was  a  questidn 
between  a  vendee  who  had  not  perfected  his  purchase  on  the  books, 
and  an  attaching  creditor.  By  charter  the  stock  was  transferable 
only  at  the  bank  on  its  books.  Chief  Justice  Shaw,  after  a  taW 
consideration  of  the  nature  of  this  sort  of  property,  and  of  the  cer- 
tificate given  for  it,  holds  that  this  mode  of  transfer  ought  not  to  be 
considered  as  merely  for  the  protection  of  the  bank,  but  that  the 
weight  of  authority  is  greatly  in  favor  of  the  doctrine  that  the  legal 
title  does  not  pass  until  transferred  on  the  books,  and  so  decided 
after  reviewing  a  great  many  cases. 

Anciently,  this  lien  seems  to  have  been  upheld  as  a  sort  of  set-off; 
and  the  case  of  the  Hudson  Bay  Company,  as  reported  by  Strange, 
1, 645,  was  decided  on  that  ground*  But  the  same  case  in  2  P.  Wms. 
207,  is  put  on  the  ground  of  the  validity  of  the  by-law.  And  Cooke 
(Bankrupt  Laws,  1,  582,  4th  ed.)  says  the  former  doctrine  (set-off) 
was  exploded,  but  cites  the  case  from  P.  Wms.,  and  the  ground  there 
taken,  as  undisputed  law.  See,  also,  1  Abr.  Eq.  Cases,  9.  In  St. 
Louis  Perpei.  Ins.  Co.  v.  LongfeUofOf  9  Mo.  158,  the  court  likens  it 
to  a  case  of  set-ofll  In  WaMs  Assignee  v.  Bank  of  N.  America^ 
8  S.  ft  B.  78,  the  bank  took  that  ground,  bnt  the  court  do  not 
iedde  upon  it. 

There  is  no  dispute  in  the  present  case,  but  that  the  loans  were 
made  hona  fids^  on  what  was  at  the  time  considered  good  personal 
Vol.  XI.  — 84 
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•eoaritjy  and  without  any  intention  or  supposition  that  they  would 
ever  be  obliged  to  rely  upon  the  stock  for  security. 

It  was  claimed  for  the  defendants  that  the  opinion  of  the  comp- 
troller of  the  currency,  as  being  the  officer  appointed  by  congress  to 
carry  the  act  into  effect,  was  entitled  to  great  weight  If  congress 
had  expressly  empowered  him  to  recommend  a  prescribed  form,  this 
argument  would  perhaps  hare  been  entitled  to  more  consideration. 
In  the  language  of  the  supreme  court  {EdwardSy  Lesseej  t.  Darby, 
12  Wheat  210),  his  opinion  may  be  entitled  to  respect^  but  he  is  him 
self  bound  by  the  law,  and  has  no  power  to  make  or  alter,  and  his 
constructions  are  prima  faeie  only,  subject  to  be  OTerruled  by  the 
proper  judicial  tribunals.  In  12  Wheat  210,  dted  by  the  defend- 
ants, where  the  court  observed  that  the  construction  put  upon  a 
law  by  commissioners  who  were  acting  under  it,  was  entitled  to 
great  credit,  their  construction  had  acquired  additional  force  from 
being  acquiesced  in  or  recognized  by  the  legislature.  The  £Act  that 
the  comptroller  recommended  these  forms  may,  however,  have  this 
weight,  that  as  he  had  recommended  a  revision  of  the  act  of  1863, 
on  the  ground  (among  others)  of  inconsistent  provisions,  this  recom- 
mendation shows  he  did  not  think  there  was  any  inconsistency 
between  the  publication  of  loans  on  stock,  and  the  banks  retaining 
H  lien  on  stock.  Nor  do  we  attach  much  weight  to  the  reference, 
which  the  plaintiffs  give  us,  to  the  Congressional  Globe,  1863-4, 
page  1391,  stating  the  rejection  of  an  amendment 

It  is  claimed  by  the  plaintiffs  that  the  by-law  was  not  in  either 
case  adopted  by  competent  authority;  that  it  must  be  adopted  by 
the  whole  board  of  directors,  and  not  by  a  mere  majority. 

We  understand  the  law  to  be  settled,  that  in  case  of  a  definite 
iKxly,  like  a  board  of  bank  directors,  a  majority  must  be  present  at 
a  regular  meeting,  or  at  a  special  meeting  notified  according  to  by« 
law,  if  there  be  any,  or  otherwise  reasonably  notified  to  all  the  mem- 
bers (excepting  perhaps  cases  of  absence  at  a  distance)  without  fraud 
or  attempt  at  surprise,  and  at  such  meeting  a  majority  of  those 
present  can  act  for  the  whole.  2  Kenf s  Com.  (side  page),  293 ; 
Dana's  Abr.  5, 150 ;  Sargent  v.  Websi&ry  13  Mete.  497 ;  Cahill  v.  JTafo- 
mazoo  Ins.  Oo.^  2  Dong.  (Mich.)  124,  137 ;  and  the  meeting  will  be 
presumed  to  be  regular  unless  the  contrary  appears.  Sargent  v. 
Webster,  13  Mete.  497. 

If  the  claim  of  the  plaintiffs  means  that  there  had  been  no  by-law 
made,  giving  a  majority  power  to  act  for  the  whole,  and  that  a 
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vu^fofity  would  have  no  sach  power  without  a  by-law,  we  hate  oalj 
to  lepeat  the  articles  of  association  which  were  made  before  the  by- 
laws, and  which  provide  that  a  majority  shall  be  a  quorum.  In  the 
latter  case  it  was  contended  that  a  majority  was  not  sufficient 

The  fhct  that  the  legislature  of  Rhode  Island  have  been  in  the 
habit  of  establishing  such  a  lien  by  special  provision  in  their  charters 
we  do  not  consider  aflFects  the  present  question.  It  was  probably 
done  pro  mqjare  cautela,  and  to  ayoid  the  doubts  which  have  been 
raised  as  to  creditors  and  purchasers  for  value.  Nor  do  we  con- 
sider that  the  specific  grant  of  power  in  this  case  abridges  the  gen- 
eral power  incident  to  corporations.  It  is  in  fiict  so  broad  that  it 
can  hardly  be  called  specific. 

Two  of  the  cases  present  questions  not  involved  in  the  others.  In 
the  case  of  the  Bank  of  Commeroe  the  by-law  was  entered  at  a  meet- 
ing when  only  three  directors  were  present,  ^'but  the  provisions  of 
fldd  by-law  *  *  were  previously  considered,  and  assented  to  by 
at  least  a  majority  of  the  full  board  of  directors  in  their  officiid 
eapadtj  at  previous  regular  board  meetings,  as  and  for  a  by-law  of 
the  bank ; "  aU  the  directors  knew  of  its  existence,  and  deemed  it  to 
be  a  by-law,  and  it  was  frequently  referred  to  as  a  by-law  at  regular 
meetings  when  a  majority  were  present,  and  considered  by  them  in 
making  discounts  as  an  additional  protection,  etc.  We  think  there 
is  enough  in  the  agreed  statement  of  facts  to  show  that  it  was  actu- 
ally adopted  by  a  majority  present  at  one  and  the  same  meeting, 
altliough  not  then  entered.  And  although  the  by-law  does  not 
expressly  require  the  transfer  to  be  made  at  the  bank,  or  on  the 
books,  it  can  make  no  difference  as  between  the  parties  to  the 
present  case.  Even  if  there  was  no  record,  or  the  record  was  defi-  • 
oient,  we  consider  it  settled  by  the  authorities  that  the  enactment 
of  a  by-law  need  not  necessarily  be  in  writing,  but  it  may  be  inferred 
from  facts  proved.  See  Angell  ft  Ames  on  Corp.,  §§238  and  328, 
and  a  very  strong  authority  in  Union  Bank  of  Maryland  v.  Ridgely, 
1  Ear.  ft  QilL  413 ;  also  Reuters  v.  Telegraph  Co.,  6  Ellis  ft  Black. 
341.  But  the  authorities  go  farther,  and  hold  that  even  without  a 
by-law  a  regulation,  practice  or  usage  to  this  effect  is  good  between 
the  parties  and  voluntary  assignees.  Wain's  Assignee  v.  Bank  of  JV. 
America,  8  8.  ft  R.  73.  And  in  Vansands  v.  Middlesex  County  Bank^ 
26  Conn.  144,  before  dted,  the  bank  claimed  that  the  adoption  of 
the  form  of  certificate,  and  usage  under  it,  was  sufficient  proof  of  a 
regulation ;  and  also  that  their  usage,  known  to  the  stockholder, 
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not  to  permit  transfer  by  a  person  indebted,  was  a  sufficient  justifi- 
cation to  the  bank  for  refusing  to  transfer.  The  court  said  these 
positions  were  strongly  supported  by  the  cases,  but  they  decided  for 
the  bank  on  other  grounds.  We  consider  that  the  stockholder,  Mr* 
Waterman,  to  whose  rights  and  no  more  the  plaintiffs  succeed,  was 
bound  to  know  the  usage  of  the  banks  in  which  he  was  a  stock- 
holder, and  that  if  any  of  his  paper  was  discounted  at  such  bank 
for  himself  or  others,  it  was  subject  to  this  claim.  In  one  of  the 
banks  he  was  himself  a  director.  It  is  admitted  in  the  present  cases 
that  the  plaintiffs  knew  of  the  banks'  claim  to  the  lien  when  they 
took  the  assignment 

We  consider,  therefore,  that  it  is  well  settled  by  reason  and 
authority,  that  the  power  to  make  by-laws  to  regulate  the  manage- 
ment of  the  business  of  the  association  is  sufficient  to  justify  a 
by-law  creating  a  lien  on  the  stock.  That  the  power  to  regulate 
the  transferring  or  manner  of  transferring  stock  is  sufficient  to 
authorize  a  by-law  creating  such  a  lien.  That  the  power  to  regu- 
late the  transferring  or  manner  of  transferring  of  stock  is  sufficient 
to  authorize  a  by-law  that  the  stocks  shall  be  transferable  only  at 
the  bank,  or  on  the  books ;  and,  in  that  case,  until  such  a  transfer, 
the  purchaser  would  take  only  an  equitable,  not  a  legal  title,  and 
subject  to  any  claim  of  the  bank,  by  charter  or  by-law,  or  valid 
usage,  or  agreement  That  a  majority,  at  a  regular  or  legally  called 
meeting,  when  a  quorum  is  present,  is  sufficient  to  enact  by-laws. 
That  a  by-law  informally  adopted  may  be  subsequently  ratiQed,  and 
without  record  of  adoption,  may  be  proved  by  the  usage  and  acta 
of  the  bank,  and  parties  dealing  with  it 

In  the  case  of  the  American  Bank,  the  facts  are  as  follows: 
Under  their  State  charter  the  directors  were  to  be  not  less  than 
nine,  nor  more  than  thirteen  in  number,  and  the  majority  of  the 
number  elected  made  a  quorum.  At  the  last  election  under  the 
State  charter,  in  December,  1864,  they  elected  twelve,  two  of  whom 
never  served.  The  articles  of  association,  dated  June  6, 1865,  are 
signed  by  the  ten  acting  directors,  and  provide  that  the  board  of 
directors  shall  be  twelve  in  number,  and  that  the  r^ular  annual 
election  shall  be  in  January.  The  bank  was  folly  organized  as  a 
national  bank  August  1, 1865,  and  the  first  election  under  the  act 
of  congress  was  held  in  January,  1866.  In  the  statement  of  fiicta 
of  the  case,  it  is  agreed  that  '^  in  the  interim  between  the  conver- 
sion   *    *    and  the  annual  election  in  January,  1866,  the  said  ten 
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acting  directors  of  the  American  Bank,  having  been  appointed  bj 
the  stockholders  of  said  American  Bank,  authorizing  the  conrer- 
sion,  to  act  as  directors  of  said  American  Bank  until  the  regular 
annual  election,''  etc.,  the  said  ten  directora  took  the  oath  speci- 
fied in  section  9  of  the  act  of  congress.  The  agreement  of  the 
stockholders  of  the  State  bank,  signed  May  1,  1865,  authorised 
their  directors,  or  a  majority,  to  convert  the  bank  into  a  national 
bank,  and  do  every  tiling  necessary  for  that  purpose.  But  they 
went  on  farther,  and,  in  the  latter  part  of  the  instrument^  appointed 
twelve  directors  of  the  (to  be)  national  bank.  They  were  still  a 
State  bank,  and,  as  such,  had  no  right  to  appoint  directors  for  the 
new  bank.  The  act  of  congress  gives  them  no  such  rights  but 
simply  provides  (g  44)  that ''  the  directors  aforesaid  [of  the  State 
bank]  may  be  the  directors  of  the  association  until  others  are 
elected  or  appointed  in  accordance  with  the  provisions  of  this  aof* 
As  soon  as  organised  as  a  national  bank,  they  might  (§  10)  have 
met  and  chosen  directors ;  but  they  did  not  choose  any  until  Janu- 
ary, 1866.  Who  were  then  the  directors  at  the  time  of  the  adoption 
of  the  by-laws  August  21, 1865  ?  By  the  agreed  statement  of  facts, 
it  appears  that  the  ten  acting  directors  of  the  State  bank  acted  aa 
the  directors  of  the  national  bank.  But  the  articles  of  association 
under  which  the  new  bank  was  organized,  and  which  are  referred 
to,  and  made  a  part  of  the  statement  of  facte,  provide  that  the 
number  of  directors  is  to  be  twelve.  This  shows  their  intention 
that  a  full  boani  of  directors  is  to  be  twelve ;  and  the  fact  of  their 
electing  the  twelve  old  directors,  although  not  a  legal  election,  is 
still  of  some  force,  as  showing  that  they  did  not  then  consider  there 
was  any  vacancy  in  their  old  board.  In  all  cases  where  an  act  is  to 
be  done  by  a  corporate  body,  or  part  of  a  corporate  body,  and  the 
number  is  definite,  it  has  been  held  that  a  majority  of  the  whole 
number  is  necessary  to  constitute  a  legal  meeting;  and  that,  if  the 
actual  number  is  nsduced  from  any  cause,  the  number  necessary  to 
constitute  a  quorum  remains  the  same ;  but  that,  at  a  legal  meeting, 
a  majority  of  those  present  may  act  2  Kent,  293 ;  Cahill  v.  Kalanu 
Ins.  Co.,  2  Dong.  124, 137;  note  to  Ex  parte  Wilcocks  et  al,  7  Oow 
401 ;  King  v.  BOhingm-,  4  Term  R.  810;  King  v.  MiUeTy  6  id.  268. 
We  consider  that,  in  the  case  of  the  American  Bank,  this  rule  must 
apply,  and  that  a  majoriiy  of  the  number  twelve  was  necessary  to 
oonsritnte  a  legal  meeting;  and  that,  therefore,  the  alleged  by-law 
was  not  Iq^lly  adopted.    In  this  case  there  is  no  question  rai^^i  <>■ 
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inferring  the  adoption  from  asagi 

ig  a  lien  in  any  other  mode. 
JudgmmU  fir  ike  d$f(mdafUs,  except 
ITatiamaBmk. 


Staxit.  Bbiocw. 

(f  B.L1IL) 

n»  tiwtlnnwy  of  %  hnslMUid  wbioli  nuj  tend  to  crlminalo  hla  wife,  or  the 
tliiioiij  of  ft  wife  which  iiiaj  tend  to  erimlBftte  her  hoehud,  le  admlMible  l» 
ft  oollfttenl  prooeedingfproTided  thftt  no  oee  cftn  ftfterwftrd  Morae  therefrom^ 
In  ftnj  direct  proceeding  agftinet  either  of  thezn.  Bat  e  huebead  or  wife 
oljeettng  to  giTe  each  teetimonj  will  be  entitled  to  the  protectkm  of  the- 
eoort. 

IVDioncBHT  against  the  defendant  for  proonring  an  abortion  on 
one  Mary  Jane  Fiaher.  At  the  trial  of  the  indictment  before  Mr. 
Jnatioe  Bunona  and  a  jnrj,  at  the  March  term  of  the  coart  of  oom* 
men  pleas  for  the  connty  of  Proyidence,  1868»  a  Terdict  of  guilty 
was  returned  by  the  jnryi  wherenpon  the  defendant  alleged  excep> 
tions^  the  substance  of  which  are  stated  in  the  opinion  of  the  court. 

B.N.it8.S.  Lapham,  for  defendant 

SojfUi,  attomey-generaly  for  the  State. 

DuBFBEy  J.  The  defendant  was  oonncted  in  the  court  of  com- 
mon pleas  on  an  indictment  for  procuring  an  abortion  on  one  Mary 
Jane  Fisher.  The  case  comes  up  on  a  bill  of  exceptions  for  alleged 
erroneous  rulings  of  the  court  below.  The  first  two  exceptions  are 
based  on  the  following  grounds,  to  wit :  That  the  said  Mary  Jane 
Fisher  was,  at  the  time  of  the  alleged  offense,  a  single  woman,  hav- 
ing neyer  been  married ;  that  she  afterward  intermarried  with  one 
Edwin  A.  Haqket;  that  said  Hacket  was  the  person  by  whom  she 
was  got  with  the  child  for  whose  miscarriage  she  was  operated  on  j 
that  said  Hacket  employed  the  defendant  to  perform  the  operation, 
and  came  to  him  with  the  said  Mary  Jane  for  the  purpose  of  baring 


OCTOBEB  TERM,  1869.  271 

State  ▼.  BriggB. 

it  perfonned ;  that  on  the  trial  of  the  defendant  in  the  court  below 
the  said  Hacket  and  his  wife  were  oalled  on  as  witnesses  for  the 
government,  and  admitted  to  testify  against  the  objection  of  the 
defendant — the  objection  being  that  the  testimony  of  each  of  them 
wonld  tend  to  orimijiate  the  other  of  an  indictable  offense — that  is 
to  say,  her  of  the  offense  of  fornication,  and  him  of  participation 
in  the  offense  for  which  the  defendant  was  indicted. 

The  question  as  to  how  fiur  the  testimony  of  a  husband  which 
may  tend  to  criminate  his  wife,  or  the  testimony  of  a  wife  which  may 
tend  to  criminate  her  husband,  is  admissible  in  a  collateral  proceed- 
ing, is  not  satisfactorily  settled  by  precedent  In  the  case  of  The 
King  t.  Olivig&r,  2  Term,  363,  it  was  thought  that  such  testimony 
was  inadmissible  from  reasons  of  public  policy,  to  avoid  dissensions 
between  husband  and  wife.  That  was  a  case  of  settlement,  where  a 
marriage  in  fact  had  been  proved,  and,  the  husband  having  given 
testimony  denying  a  previous  marriage,  it  was  held  that  the  first 
wife  oonld  not  be  called  to  prove  the  same,  as  it  would  tend  to 
criminate  him  in  respect  of  two  crimes — bigamy  and  perjury.  But 
in  two  cases  subsequently  decided,  where  the  question  was  the  same^ 
except  that  the  husband  had  not  given  testimony  denying  his  pre- 
vious marriage,  it  was  held  that  the  first  wife  was  a  competent  wit- 
ness to  prove  such  previous  marriage.  ITie  King  y.  Att  Saints^  6 
M.  ft  S.  194 ;  Rex  v.  Baihwick,  2  B.  ft  Ad.  639.  In  these  two  cases, 
the  rule  declared  in  The  King  v.  Qliviger  may  be  regarded  as  having 
been  qualified,  at  least  so  far  as  to  recognize  the  competency  of 
husband  and  wife  as  witnesses  in  collateral  cases,  where  the  testi- 
mony of  the  one  of  them  is  called  as  a  witness  can  criminate  the 
other  only  when  connected  with  other  evidences.  Indeed,  the  lan- 
guage of  TBNTBBDBiir,  0.  J.,  Rex  v.  Bathwicky  is  consistent  with  the 
admission  of  such  testimony  collaterally  to  any  extent,  provided  that 
no  use  can  afterward  accrue  therefirom  in  a  cUrect  proceeding.  See 
Bosooe's  Orim.  Ev.  118  and  144 ;  1  Greenleaf  s  Ev.,  §  242,  and 
1  Phillips  on  Ev.  84^  85,  in  which,  however,  it  is  stated  that  in  The 
King  v.  Cfleed^  2  Buss,  on  Grimes,  983,  the  rule  of  exclusion  was 
applied,  though  Bex  v.  Baihwiei  was  cited  in  the  case.  And  site, 
also,  remarks  of  Bablb,  J.,  in  Stapleton  v.  Oroft,  10  Eng.  L.  ft  Kq. 
461,  462.  In  the  case  of  the  State  of  Wieconrin  v.  Dudley,  7  Wi& 
664,  on  the  trial  of  an  indictment  for  adultery  committed  by  the 
defendant  with  the  wife  of  a  man  Mho  had  subsequently  procured  a 
iivoroe.  it  was  held  that  the  divorced  husband  was  a  competent  wit- 
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neaa  to  proTe  his  marriage  with  his  divorced  wife.  In  State  t. 
Marvin^  35  N.  H.  22,  on  a  similar  indictment,  the  hushand  testified, 
without  ohjection,  to  the  marriage  and  to  the  fact  of  the  adultery  ; 
but,  being  asked  if  he  lived  with  his  wife  at  the  time  of  the  trial, 
answered  that  he  did  not  To  this  last  statement  the  defendant 
objected,  but  the  objection  was  overruled,  and  it  was  held,  on  a 
motion  to  set  aside  the  verdict,  to  have  been  properly  admitted. 

We  find  no  American  decision,  with  the  ezcepdon  of  the  two 
above  stated  (if  they  can  be  deemed  an  exception),  which  sanctions 
the  unqualified  admissibility  of  such  testimony  in  a  collateral  pro- 
ceeding. It  has  been  decided  in  four  different  States,  that  on  the 
trial  of  an  indictment  against  a  man  for  adultery,  the  husband  of 
the  woman  with  whom  the  crime  is  alleged  to  have  been  committed 
is  not  a  competent  witness  to  prove  the  fact  State  v.  Oardner,  1 
Root  (Conn.),  485 ;  State  v.  Welch,  26  Me.  30 ;  State  v.  Wileon  and 
Wagner,  31  N.  J.  77 ;  Commonwealth  v.  Sparks,  7  Allen,  534  In 
the  last-named  case,  Msbbiok,  J.,  in  delivering  the  opinion  of  the 
court,  said:  ''It  has  never  been  determined  that  a  husband  or  wife 
is  admissible  as  a  witness  in  any  collateral  proceeding,  to  testify 
directly  to  the  commission  of  any  criminal  act  of  the  other.  Nor 
ought  such  testimony  to  be  received  in  any  proceeding  or  upon  any 
trial ;  for,  as  nothing  would  be  more  likely  to  exasperate  the  parties 
and  be  the  means  of  implacable  discord  and  dissension  between 
them,  its  admission  would  be  a  violation  of  that  principle  of  public 
policy  upon  which  the  general  rule  of  their  exclusion  as  witnesses 
against  each  other  is  founded."  And  see,  also.  Canton  v.  Bentlejf, 
11  Mass.  441 ;  Stein  v.  Bowman,  13  Pet  (IT.  S.)  209 ;  Stewart  y. 
Johnson,  3  Harrison  (K.  J.),  89;  People  v.  Horton,  4  Mich.  87; 
Mich.  Dig.,  §  1665. 

In  The  State  v.  Wilson  and  Wagner,  31  N.  J.  77,  it  was  held  that 
the  husband  was  not  a  competent  witness  on  the  trial  of  an  indict- 
ment against  a  man  for  adultery  with  his  wife,  even  after  the 
acquittal  of  the  wife,  who  had  been  jointlj  indicted  with  the  accused. 

We  may  remark  of  the  class  of  cases  to  which  the  case  last  cited 
belongs,  that  it  may  be  doubted  whether,  as  a  matter  of  fact,  it 
would  often  happen,  after  the  adultery  of  the  wife,  that  there  would 
be  much  marital  harmony  to  be  endangered  by  the  testimony  of  the 
husband  against  her  paramour. 

Some  of  these  cases  recognize  the  distinction  suggested  in  the 
cases  of  Rex  v.  AU  Saints  and  Rex  v.  Bathwiek,  between  testimony 
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which  is  diieeUj  criiiiiiiatiye»  and  that  which  is  crimiiiAtiYe  only 
when  connected  with  other  testimony^  a  husband  and  wife  being 
deemed  competent  witnesses  to  give  testimony,  in  collateral  cases, 
which  relate  to  the  other,  when  it  is  of  the  latter,  bat  not  when  it 
IS  of  the  former  description.  Bat  npon  principle  we  find  no  satis- 
fiustory  groand  for  the  distinction.  The  supposed  disqualification 
of  husband  and  wife  to  give,  in  collateral  cases,  testimony  directly 
criminative  of  each  other,  is  said  to  rest  on  the  policy  of  avoiding 
dissensions  between  husband  and  wife ;  and,  if  so,  the  disqualifica- 
tion ought  to  be  complete,  for  such  dissensions,  differing  only  in 
degrees  of  yirulence,  would  be  likely  to  result  from  testimony  which 
tends  to  criminate,  as  well  as  from  that  which  is  directly  crimina- 
tive. There  are  logically  only  two  alternatives,  either  to  exclude 
the  testimony  entirely,  or  to  admit  it  to  any  extent  in  collateral 
proceedings,  provided  that  no  use  can  afterward  accrue  therefrom 
in  any  direct  proceeding.  We  think  it  the  better  rule,  subject  to 
such  proviso,  to  admit  the  testimony.  We  think  the  language  used 
by  at  least  one  of  the  judges,  in  Rex  v,  All  Saints,  and  by  Lord 
TsHTESDEN,  in  Rex  v.  Balhwick,  is  open  to  the  inference  that  they 
would  have  gone  as  far  if  these  cases  had  required  it  There  are 
cases  in  which  the  interests  of  justice  seem  to  require  that  such 
should  be  the  rule.  Neither  can  we  perceive  that  any  special  mis- 
chief will  be  likely  to  result  from  it ;  for  the  testimony,  being  given 
in  a  collateral  proceeding,  could  have  effect  only  as  information 
against  the  husband  or  wife,  there  being  no  contradiction  between 
them,  and  there  is  but  slight  reason  for  supposing  that  the  witness 
would  wittingly  communicate  under  oath  any  information  which 
would  otherwise  be  withheld.  Qenerally,  indeed,  it  is  pretty  well 
known,  either  from  the  witness  himself  or  otherwise,  what  he  can 
testify  before  he  takes  the  stand.  If  we  accord  to  the  witness  the 
privilege  of  objecting  to  testify  on  the  ground  that  the  testimony, 
if  given,  will  criminate,  or  tend  to  criminate,  a  husband  or  wife, 
we  think  that,  in  a  proceeding  which  can  never  be  used  against  the 
husband  or  wife,  there  is  no  sound  principle  of  public  policy  which 
requires  that  we  should  go  still  further,  and  put  it  in  the  power  of 
a  third  person,  by  objecting  when  the  witness  does  not  object,  to 
defeat,  it  may  be,  a  just  claim,  or  escape  a  merited  punishment 

We  concur  in  the  opinion  expressed  by  Mr.  Justice  Bailbt,  in 
Rez  T.  Att  Saints,  that  a  husband  or  wife,  objecting  to  give  fnnh 
testimony,  would  be  entitled  to  the  protection  of  the  coort 
Vol.  XI.  — 35 
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The  case  at  bar  presents  some  peoaliarities  which,  eren  if  the 
true  role  be  that  which  is  ocmtended  for  on  the  part  of  the  defend- 
ant,  might  lead  ns  to  question  its  applicability.  It  is  a  case  in 
which  the  hnsband  and  wife  were  both  witnesses,  and  both,  so  far 
as  appears,  willing  witnesses,  and  in  which  each  testified  to  the  facta 
which  are  claimed  to  make  the  testimony  of  the  other  inadmissible. 
It  is  not»  therefore,  a  case  in  which  either  can  properly  make  the 
testimony  of  the  other  a  ground  for  conjugal  dissension ;  and  con- 
sequently it  might  be  urged  that  the  case  is  not  within  Uie  rule,  aa 
the  same  is  contended  for  on  the  part  of  the  defendant,  inasmuch 
as  it  is  not  within  the  reason  of  the  rule,  raiione  ceasanii^  cessai  ipsa 
lex.  It,  howerer,  the  case  is  not  an  exception  to  the  rule,  but  an 
example  under  it,  it  is  an  example  which  aptly  exemplifies  its 
irrationality  in  some  of  its  applications. 

But  wo  Uiink  the  true  rule  is  not  in  accordance  with  the  defend- 
ant's claim,  but  in  accordance  with  the  opinion  which  we  have 
preyiously  expressed,  and  that,  accordingly,  the  testimony  of 
Bdwin  A.  Haoket  and  Mary  Jane  Hacket  was  admissible  on 
the  trial  of  the  indictment  against  the  defendant  We  therefore 
OTerrule  the  first  two  exceptions  specified  in  the  defendanfa  lull  of 
exceptions. 

[The  remainder  of  the  opinion  is  unimportant.] 
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la  a  0iiii  by  an  adrnhdatrator  brought  under  a  statute  of  the  State  to  reoorer 
far  the  loss  of  life  of  hie  intestate,  caused  bj  being  ran  oyer  bj  defendant* e 
steamboat  In  Nanagansett  baj,  where  the  defendant  contended  that  the 
Jurisdiction  of  the  State  court  depended  entirel  j  on  the  saving  daose  in  the 
act  of  congress,  1789,  chap.  20,  §  9,  saving  to  suitors  a  common-law  remedj 
and  tliat  this,  being  a  right  of  action  given  by  statute,  and  not  existing  at 
common  law,  was  not  within  that  saving  dause ;  hM,  that  the  intention  of 
the  Baving  clause  was  to  have  a  remedj  or  right  of  action  in  thcee  eoarts 
«mich  proceed  aooording  to  the  course  of  the  common  law  as  distinguished 
from  admiraltj  proceedings,  and  that  the  action  was  maintainable  in  the 
State  courts 
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yha  cMMof  TUEbu  t.  TVvmt.  4  WaL  586,  mad  the  jr«Mt  T^kt,  U.  411 
aCalad  and  dkdDgoklied. 

AcnoK  of  the  cue,  brought  tiiider  the  proyisioiis  of  sections  16 
and  21  of  chapter  176  of  the  Rerised  Statutes,  by  the  plaintiff  as 
administrator  of  the  estate  of  George  Cook,  late  of  Portsmonth,  to 
recover  $50,000  damages,  for  the  benefit  of  the  widow  and  children 
of  his  intestate,  for  causing  the  death  of  said  intestate  on  the  29th 
oi  June,  1869,  by  a  collision  caused  by  the  negligent  and  careless 
management  of  the  defendant's  steamer  Whatcheer  on  the  waters 
of  Narragansett  bay,  the  same  being  a  public  highway. 

At  the  trial  of  the  case  at  the  present  term  of  the  court  for  this 
county,  before  Mr.  Justice  Pottek  and  a  jury,  the  action  was  dis- 
missed on  motion  of  the  defendants,  for  want  of  jurisdiction,  where- 
upon the  plaintiff  filed  a  motion  for  a  new  trial,  which  was  subse- 
quently argued  by  agreement  in  Providence  county,  as  of  the  present 
term  in  Newport  county. 

SheffiOdj  for  phuntifil 

Pojfne,  B.  F.  Thurston  and  Oardner^  for  defendant 

PoTRB,  J.  Action  of  the  case  brought  by  the  plaintiff  as  admin- 
istrator of  the  estate  of  George  Cook,  deceased,  to  recover  150,000 
damages  for  the  benefit  of  the  wife  and  children  of  the  intestate, 
for  causing  the  death  of  the  intestate  on  the  waters  of  Narragansett 
bay,  by  a  collision.  The  action  was  dismissed  on  motion  of  the 
defendants,  on  the  ground  that  the  State  court  had  no  jurisdiction, 
unA  the  question  now  comes  before  this  court  on  a  motion  for  new 
trial,  on  the  ground  of  alleged  erroneous  ruling. 

The  declaration  contained  two  counts,  one  under  section  16  of 
diapter  176  of  the  Revised  Statutes,  which  provides  that  if  the  lift 
of  any  person  crossing  upon  a  public  highway  with  .reasonable  cara 
shall  be  lost,  by  reason  of  the  negligence  or  carelessness  of  snch 
common  carrier  (by  stage-coach,  railroad  or  steamboat),  or  by  the 
unfitness,  or  negligence,  or  carolessness  of  their  servants,  the  com- 
mon carriers  or  proprietors  shall  be  liable  for  damages  for  the  injury 
caused  by  such  loss  of  life,  to  be  recovered  in  an  action  of  the  case 
for  the  benefit  of  the  husband  or  widow  or  next  of  kin ;  such  action 
fcr  the  benefit  of  the  widow  or  next  of  kin  to  be  brought  by  the 
administrator. 
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The  aeoond  is  on  seotion  21  of  chq;>t6r  176  :  *'  In  all  oaaes  in 
which  the  death  of  any  person  ensues  from  injury  inflicted  by  the 
wrongful  act  of  another,  and  in  which  an  action  for  damages  might 
have  been  maintained  at  the  common  law,  had  not  death  ensued, 
the  person  inflicting  such  injury  shall  be  liable  to  an  action  for 
damages  for  the  injury  caused  by  the  death  of  such  person,  to  be 
recorered  by  action  of  the  case  for  the  use  of  his  or  her  husband, 
widow,  children  or  next  of  kin,  in  like  manner  and  with  like  elBBOt 
as  in  tiie  preceding  fiye  sections  provided.*' 

The  plea  is  the  general  issue. 

The  questions  iuTolyed  are,  flrst,  whether  the  United  Statef 
courts,  by  the  United  States  constitution,  hare  exdusiYe  jurisdic- 
tion in  a  case  like  this,  resulting  from  a  collision  of  Tossels  in  the  bay, 
or  whether  the  State  courts  have  concurrent  jurisdiction;  and, 
aeoond,  whether,  if  the  State  courts  would  have  jurisdiction  in  a 
case  of  ordinary  injury,  they  would  have  it  in  a  case  like  the  preaent^ 
where  the  remedy  is  giyen  by  statute  and  was  unknown  to  the  old 
common  law. 

Origin  of  the  aeU. — The  consideration  of  the  flrst  of  theee  quea* 
tions  is  necessary  to  throw  light  upon,  and  aid  in,  the  determination 
of  the  second. 

Before  the  adoption  of  the  constitution,  the  State  had  jurisdiction 
orer  the  bay  and  over  the  coasts  of  the  sea  to  the  extent  of  the 
marine  league ;  Lawrence's  Wheaton,  321,  938  ;  6  Dane's  Abr.  369, 
etc.;  3  Hag.  Ad.  290,  375 ;  De  Lavio  y.  Bait,  2  Oallis.  398;  aee  426; 
see  opinion  of  Mr.  Justice  Johksok  in  Ramsay  t.  AUegre,  12  WheaL 
614  This  jurisdiction  was  exercised  by  its  courts  of  conunon  law. 
The  yioe-admiralty  court  exercised  an  occasional  jurisdiction  in 
cases  of  prize  and  violations  of  the  British  reyenue  laws.  Howeyar 
it  may  haye  been  in  other  colonies,  here  the  power  of  the  yice-admi« 
lalty  court  was  but  little  regarded.  The  colony  legislature  regulated 
the  fees  of  the  admiralty,  and  imposed  penalties  on  its  olBcers  for 
violating  it ;  and  by  act  of  1746  the  superior  court  of  the  colony 
was  empowered  to  issue  prohibitions  to  the  admiralty  courts. 

Danci  a  good  authority  on  old  New  England  laws  and  usages^ 
obaerying  that  most  of  the  statutes,  etc,  were  intended  merely  to 
regulate  the  plantation  trade,  the  laws  of  which  the  colonies  were 
continually  violating,  goes  on  to  say  that  at  the  date  of  the  Massa* 
chuaetts  charter,  1691,  the  admiralty  jurisdiction  was  "  exclusive  on 
the  high  seas,  thecommon  highway  of  nations,  without  the  territorial 
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line  usually  a  canon-diot  from  the  shores ;  concurrent  with  the 
common  law  on  the  coasts  between  the  shore  and  that  line,  and 
without  the  bodies  of  counties ;  and  within  them,  only  such  admi* 
rolty  limited  jurisdiction  the  aaid  prior  statutes  gave^  and  that  was 
the  colonial  yiew  of  the  subject,*'  and  after  the  act  of  7  &  8  William 
ni,  ch.  22,  to  prevent  frauds  in  trade,  ''  the  admiralty  geographical 
sphere  remained  as  before."  Some  haye  supposed  the  members  of 
tike  oonyention  who  formed  the  United  States  constitution  had  in 
yiew  this  extended  admiralty  jurisdiction  when  they  provided  that 
the  judicial  power  should  extend  to  ''all  cases  of  admiralty  and 
marine  jurisdiction.''  This  is  not  probable,  because  this  extended 
jurisdiction  was  deemed  by  the  colonies  unconstitutionaL  *  *  • 
^The  king's  commission  to  the  governor  of  New  Hampshire  seems 
to  have  extended  to  all  crimes  and  suspected  offenses  and  contracts, 
even  to  fi^sh  waters  and  arms  of  rivers,  eta  The  colonies  never 
admitted  an  admiralty  jurisdiction  to  be  legal  to  this  extent"  6 
Dane's  Abr.  357,  85& 

In  the  address  of  the  delegates  in  congress  in  October,  1774,  one 
of  the  complaints  is,  that  the  English  stamp  act  had  extended  the 
admiralty  jurisdiction  ''to  matters  arising  taUhin  the  body  of  a 
county^  and  authorised  penalties  by  forfeitures  to  be  recovered  in 
that  court.  Journal,  47.  And  among  the  resolutions  of  congress, 
October,  1774»  is  one  that  "the  respective  colonies  are  entitled  to 
die  common  law  of  Bngland,"  etc.  Id.  29.  And  in  July,  1775 
(Id.  190),  they  renew  their  complaint  against  the  English  govern^ 
ment  of  "  enlarging  the  jurisdiction  of  the  courts  of  admiralty  and 
viee^miralty."    And  see  Id.  144,  eta,  152. 

The  colony  and  State  have  always  asserted  their  jurisdiction  over 
Narragansett  bay,  and  the  process  of  the  State  courts  has  always 
been  served  on  it  By  an  act  of  the  legislature,  1798,  that  part  of 
the  bay  north  of  Field's  Point  was  declared  to  be  within  the  county 
of  Providence,  and  southward  of  that  point  process  of  any  county 
might  be  served. 

Of  course  all  this  jurisdiction  remains  in  this  State  and  its  courts, 
which  has  not  been  granted  to  the  general  government  by  the 
United  States  constitution. 

And  the  State  legislature  has  (as  stated  in  the  argument  of  Mr, 
Sheffield)  at  various  times  regulated  the  fisheries  in  the  bay,  the 
speed  of  steamboats,  the  sale  of  liquors,  and  prohibited  the  pollution 
dT  its  waters. 
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When  fhe  United  Ststei  oonstatntion  proyides  that  the  jndioial 
power  of  the  Union  shaQ  extend  to  all  oanaee  of  admiralty  and  mari- 
time jnriadiotion,  is  this  grant  of  power  to  be  interpreted  bj  the 
itate  of  the  admiral^  juriadiotion,  aa  it  waa  andentlj  claimed  by  tha 
admiraUy  in  Bngland,  or  by  the  aotnal  state  of  the  jnriadiotion  in 
England  at  the  date  of  our  reTolation,  or  by  the  extent  of  that  joria- 
diction  aa  it  was  practiced  in  the  colonies  ? 

It  is  not  necessary  for  tlie  purposes  of  this  case  to.  go  into  the  hia- 
tory  of  the  controTersy  in  England  between  the  coorts  of  common 
law  and  admiralty^  which  has  been  so  fully  gone  into  in  the  case  of 
De  Lavio  t.  Baii,  2  Chillis.  398,  and  in  several  cases  before  the  United 
States  supreme  court 

So  far  as  maritime  torts  are  concerned,  within  which  doss  the 
present  case  comes,  it  is  admitted  that  the  jurisdiction  of  the  admi- 
ralty depends  on  the  place. 

So  fiur  as  concerned  the  high  seas,  which  wore  distinguished  in 
the  old  English  law  from  the  narrow  seas  so  called,  and  bays  and 
arms  of  the  sea,  the  jurisdiction  was  undisputed.  But  as  to  such 
parts  of  tlie  arms  of  the  sea  as  were  within  the  jurisdiction  of  the 
counties,  the  courts  of  common  law  resisted  the  jurisdiction  of  the 
admiralty,  and  for  a  time,  at  least,  entirely  excluded  them. 

Dane  says  (6  Abr.  356),  ^According  to  13  Bich.  II,  oh.  5,  the 
bodies  of  counties  includes  all  lands  and  waters  within  the  realm  of 
England;  and  the  sea  includes  all  the  waters  without  the  realm ; 
and  e  e  e  the  realm  includes  the  narrow  seas  and  the  coasf 
And  see  Jacob's  Law  Diet,  Baa  Abr.  1,  (side  p.)  628 ;  4  Inst  134» 
140;  Oomyn,  Admiralty,  E.  14  and  F.  3;  Judge  Stobt,  in  United 
Stales  T.  Orush,  5  Mason,  800. 

It  is  enough  for  the  present  case  to  state  what  is  generally  admit- 
ted, that  at  the  time  of  our  revolution  the  common-law  courts  had 
at  least  a  concurrent  jurisdiction  in  England  with  the  admiraltyi 
orer  marine  torts  committed  in  bays  and  arms  of  the  sea. 

What  then  is  the  effect  of  the  act  of  1789P  The  Umgoage  is^ 
the  district  court  shall  ''  have  exclusive  original  cognixonoe  of  all 
oiTil  causes  of  admiralty  and  maritime  jurisdiction;''  ''saying  to 
snitors  in  all  oases  the  right  of  a  common-law  remedy,  when  the 
common  law  is  competent  to  giro  if 

Is  the  word  ^  exdusiye '^  here  used  in  reference  to  the  State  conrts, 
or  to  the  other  United  States  courts  P  If  the  question  were  a  new 
qnestiont  it  might  be  reasonably  argued  that  the  words  in  their  con- 
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neotion,  €xdu»iv$  orijfinalf  mean  that  the  original  jnrisdiotion  in 
•nch  OMes  is  in  the  district,  exclnsive  of  the  circait  oonrt  And 
sooh  is  Ohanoellor  Ebht's  opinion.  Kent's  Com.  1,  (side  p.)  804^ 
note. 

In  sercial  jdaoes  in  the  aot^  where  it  is  intended  to  exdnde  the 
State  courts,  the  words  ^  exdnsiTe  of  the  State  oonrts,''  are  careftUlj 
Qsed.  Seisnres  nnder  the  laws  of  tradci  they  being  United  States 
laws,  would,  of  course,  follow  the  jurisdiction  of  the  United  States 
courts. 

But  the  supreme  court  of  the  United  States  have  construed  this 
word  exelusive  to  refer  to  the  State  courts.  It  is  important  to  con- 
aider  that  the  jurisdiction  of  the  State  court  depends  on  the  consti« 
tiition  and  not  on  the  act  of  congress;  if  congress  has  not  the 
power  to  giye  the  United  States  courts  exclusiTe  jurisdiction,  then 
iliis  clause  is  entirely  unnecesBary ;  for  the  State  courts  would  have 
the  jurisdiction  without  it;  and  if  the  constitution,  either  expressly 
or  by  implication,  rests  the  exclusiye  jurisdiction  in  the  United 
States  courts,  congress  could  not  give  any  portion  of  it  to  the  State 
courts.  And  eren  if  the  word  exdmive  was  used  by  congress  pur* 
}H)sely  to  exclude  the  State  courts,  then  the  question  arises,  what 
does  it  mean  to  exclude  P  Does  it  only  mean  to  exclude  the  State 
courts  from  exercising  admiralty  jurisdiction,  or  does  it  mean  to 
exclude  them  from  exercising  any  jurisdiction  whaterer  over  certain 
classes  of  cases?  For  example,  if  a  policy  of  marine  insurance  is  a 
maritime  contract,  is  the  State  court  therefore  excluded  from  all 
jurisdiction  over  such  a  policy? 

Salt  water,  where  the  tide  ebbs  and  flows,  may  be  within  admi* 
ndty  jurisdiction,  and  admiralty  courts  may  therefore  hare  jurisdio- 
tion  OTcr  offenses  committed  on  it;  but  suppose  two  citizens  of  a 
State  step  out  into  shallow  water  and  fight  a  duel,  are  they  not 
punishable  by  the  laws  of  the  State  ?  Chief  Justice  Marshall 
answers  the  queston  in  the  aflBrmatiTe.  United  States  y.  Bevans,  8 
Wheat.  836,  339.    So  pari  ratione  of  an  assault  or  other  offense. 

In  the  trial  of  Bruce  before  the  admiralty  court  for  murder  in 
Milford  Hayen,  the  opinion  of  the  twelre  judges  was  taken  as  to 
the  jurisdiction.  The  jurisdiction  was  sustained,  but  most  if  not 
all  of  the  judges  seemed  to  think  the  common  law  had  a  concurrent 
jurisdiction.  2  Leach's  Crown  Oas.  1008,  case  868,  cited  in  United 
States  y.  Bevans,  6  Wheat  873,  note.  And  Halb  {2  P.  C.  12)  kys 
it  down  that  the  king's  bench  had  concurrent  jurisdiction  of 
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felonies  on  the  narrow  seais,  becaitfle,  though  out  of  the  hody  of  a 
county,  they  were  within  the  reabn. 

So  in  cases  of  civil  actions  for  torts :  e.  ^.,  collision,  if  on  the 
high  seas  or  in  harbor,  the  admiralty  court  may  hare  jurisdiction 
to  give  damages  for  it,  on  account  of  its  taking  place  on  tide-water; 
but  it  is  beliered  that  the  courts  of  common  law  have  always  exer- 
cised jurisdiction  in  these  cases.  The  cases  which  support  the 
admiralty  jurisdiction  in  this  and  other  classes  of  cases,  assert  that 
jurisdiction  in  opposition  to  the  common-law  decisions  which  exclu- 
ded the  admiralty,  and  do  not  undertake  to  assert  an  exdusiTe  juris- 
diction oyer  that  whole  class  of  oases. 

Suits  for  collision  on  the  Thames  were  sustained  at  common  law^ 
because  held  to  be  within  the  body  of  a  county.  VuM  t.  Blagu^ 
Oro.  Jaa  514.  And  see  2  Hale's  P.  0.  16.  In  &ct»  the  admiralty 
jurisdiction  was  denied  there. 

The  supreme  court  of  the  United  States,  in  New  Jwu/y  8Uam 
Navigation  Co.  t.  MerchafM  Bank,  6  How.  344^  890,  say:  ^The 
oommon-law  courts  exercise  a  concurrent  jurisdiction  in  nearly  all 
the  cases  of  admiralty  cognizance,  whether  of  tort  or  of  contract^ 
with  the  exception  of  proceedings  in  rem.^^ 

Judge  Stobt,  in  his  Gommentaries  on  the  Constitution  (edition 
of  1833),  ToL  3,  §  1666,  note,  says,  the  admiralty  jurisdiction  ^  is 
exdusiye  in  all  matters  of  prise,  for  the  reason  that  at  the  common 
law  this  jurisdiction  is  vested  in  the  courts  of  admiralty  to  the  exclu- 
sion of  tiie  courts  of  common  law ;  but  in  oases  where  the  jurisdic- 
tion of  the  courts  of  common  law  and  the  admiralty  are  concurrent 
(as  in  cases  of  possessory  suits,  marines'  wages,  and  marine  tarts), 
there  is  nothing  in  the  constitution  necessarily  leading  to  the  con- 
dnsion  that  the  jurisdiction  was  intended  to  be  exclusiYe ;  and  there 
is  as  little  ground  upon  general  reasoning  to  contend  for  it  The 
reasonable  interpretation  of  the  constitution  would  seem  to  be,  that 
it  conferred  on  the  national  judidary  the  admiralty  and  maritime 
jurisdiction,  exactly  according  to  the  nature  and  extent  and  modifi<- 
cations  in  which  it  existed  in  the  jurisprudence  of  the  common 
law.  Where  the  jurisdiction  was  exdusire,  it  remained  so ;  where 
it  was  concurrent,  it  remained  so.  *  *  *  This  latter  class  of 
oases  can  be  no  more  deemed  oases  of  admiralty  and  maritime  juris- 
diction than  cases  of  common-law  jurisdiction."  And  Ohancellor 
Kent  holds  to  the  same  doctrine.  See  Eenfs  Oom.  1>  (side  p.)  895, 
400,  citing  the  Federalist,  No.  82,  and  Judge  WASHtKaroir'B  appro- 
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nd  of  it,  in  Houston  y.  Moore,  5  Wheat  1.  And  in  oft  cited  cases 
otDe  Lovio  y.  BoU,  A.  D.  1813,  2  Gallic  398,  445.  Jadge  Story, 
after  excepting  prize  cases,  says,  that  ^  in  all  others  the  common 
law  has  now  acquired  or  claimed  a  concurrent  jurisdiction."  Judge 
9toby  was  in  that  case  asserting  the  concurrent — not  exclusiye  — 
jurisdiction  of  the  admiralty  courts.    And  see  pp.  422,  476,  etc. 

U  because  admiralty  has  a  jurisdiction  in  these  cases,  common- 
law  courts  therefore  have  none,  it  would  sweep  into  the  Federal 
courts  a  Tery  large  portion  of  the  litigation  of  the  sea-board  states. 

These  considerations  may  seem  not  pertinent  to  the  case  on  hand, 
but  they  are  of  importance  in  determining  what  is  the  meaning  of 
the  saying  clause  in  the  act  of  1789.  The  defendants  contend  that 
the  jurisdiction  of  the  State  court  depends  on  this  clause,  and  on  this 
alone ;  but  it  is  confined  to  the  common-law  remedies  as  they  existed 
before  the  adoption  of  the  United  States  constitution ;  and  that 
therefore  the  act  giving  an  administrator  the  right  to  recorer  dam- 
ages for  injury  to  a  family  by  a  death  caused  by  the  wrongful  act  of 
another,  being  a  new  right  of  action  and  not  exisiting  at  common 
law,  is  not  within  the  saving  clause,  and  therefore  the  State  court 
has  no  jurisdiction. 

I(  as  we  hare  said,  the  jurisdiction  of  the  State  courts  does  not 
depend  entirely  on  the  act  of  congress,  then  this  clause  would  not 
aSiBct  the  question  of  concurrent  jurisdiction,  except  as  showing 
die  sense  of  congress  that  the  word  exduHve  was  not  intended  to 
take  it  away,  and  should  not  be  so  construed. 

We  may  well  admit  there  are  whole  classes  of  cases  where  the 
Federal  courts  have  jurisdiction  entirely  exclusive  of  State  courts, 
namely,  cases  of  prise,  seizures  under  the  United  States  revenue 
laws,  and  cases  arising  under  United  States  statutes  where  the 
statute  gives  them  the  jurisdiction ;  cases  in  which  the  United 
States  constitution  expressly  gives  them  jurisdiction,  and  other 
cases  in  which  by  implication  their  jurisdiction  is  exclusive  or  may 
be  made  so  by  Congress. 

If,  in  any  of  the  cases  in  which  the  State  courts  retain  jurisdic- 
tion, there  is  danger  of  our  foreign  relations  being  affected,  congress 
ouy  provide  for  their  removal  into  the  Federal  courts.  See  McLeod^^ 
ease,  Dec.  Joint  Com.  814,  489,  836. 

But  even  if  the  jurisdiction  of  the  State  courts  does  <^epend  on 
this  proviso,  what  is  the  meaning  of  it  P  Is  it  confined  to  common- 
law  remedies  as  they  actually  existed  in  1789,  and  does  it  prevent 
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the  States  firom  granting  any  new  right  or  remedy  to  be  poraaed 
aooording  to  the  coarse  of  the  common  law  P 

The  reasonable  constmctiony  as  it  seems  to  ns,  is  that  it  intends 
to  Test  in  the  United  States  courts  the  whole  jurisdiction  the 
admiralty  courts  of  England  and  the  colonies  ezennsed,  or  generally, 
the  whole  admiralty  jurisdiction  (by  whatever  rule  defined),  exdusiye 
where  it  was  exdusive  and  concurrent  where  it  was  concurrenti  but 
that  in  these  latter  cases  the  courts  of  common  law  could  not  pro- 
ceed by  admiralty  process ;  in  other  words,  that  if  the  suitor  chose 
to  resort  to  an  admiralty  remedy  he  must  do  it  in  an  admiralty  court 
Mr.  Justice  Millbb,  in  the  opinion  of  the  United  States  supreme 
eonrt  in  J%e  ffine  y.  Trevor^  4  WaL  555,  and  Mr.  Justice  Fnu.D,  in 
The  Moses  Taylor,  Ibid.  411,  while  holding  that  the  admiral^ 
jurisdiction  was  exdusiye  in  the  Federal  courts,  place  the  ground  of 
those  dedsions  on  the  fact  that  the  proceedings  provided  for  in  the 
state  laws,  which  were  declared  void  in  those  cases,  were  admiral^ 
proceedings,  were  proceedings  in  rem.  Mr.  Justice  Field  observes 
that  the  remedy  by  the  State  law  was  in  no  sense  a  common-law 
remedy.  The,vessel  was  made  defendant  without  mentioning  the 
owners,  etc.  And  he  wdl  observes  that  it  could  not  have  been  the 
intention  of  congress  to  give  the  suitor  all  such  remedies  as  might 
afterward  be  enacted  by  State  statutes,  for  that  would  enable  them 
to  make  the  jarisdiction  concurrent  in  all  cases,  and  so  defeat  the 
exclusive  jurisdiction  of  the  Federal  courts.  And  Mr.  Justice  Miller 
observes,  ^  It  is  not  a  remedy  in  the  common-law  courts  that  is  saved» 
but  a  common-law  remedy.  A  proceeding  in  rem  is  not  a  common- 
law  remedy,^  etc  The  objection  here  is,  not  tiiat  a  new  right  was 
given,  but  that  it  was  to  be  enforced  by  the  process  peculiar  to  the 
admiralty  corrts. 

In  Waring  v  Olarhe,  5  How.  441,  457,  Mr.  Justice  Watks,  in 
delivering  the  opinion  of  the  nugority  of  the  United  States  supreme 
court,  and  replying  to  the  argument  that  the  admiralty  jurisdiction 
was  confined  to  the  cases  in  which  it  formerly  existed  in  England, 
says  that  the  construction  would,  in  effect,  take  away  firom  the  courts 
the  interpretation  of  the  provision,  and  would  prevent  all  future 
legislation  on  the  subject^  and  therefore  this  limitation  could  not 
have  been  intended. 

The  argument  seems  to  us  to  be  equally  strong,  that  congress 
could  n(ft  intend  by  this  proviso  to  confine  the  remedy  to  the  com- 
mon law  as  it  anciently  existed,  and  to  prevent  the  extension  of  a 
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right  or  all  alteration  of  process  or  form  of  remedy.  If  so,  what 
would  be  the  effect  in  New  York,  and  those  States  which  have,  bj 
their  new  codes,  abolished  all  the  old  common-law  forms  and  reme- 
uics? 

The  intention,  therefore,  must  be,  giving  the  clause  a  liberal  con- 
struction, to  save  the  remedy  or  right  of  action  in  those  courts  wh  ieb 
proceed  according  to  the  course  of  the  common  law  as  distinguished 
from  the  course  of  admiralty,  and  there  is  nothing  in  the  opinions 
we  haye  cited,  against  this  construction. 

Judge  NsLSOK,  in  the  United  States  supreme  court  (iVl  J.  IS.  Nav^ 
Oo.  V.  Merchants'  Banh^  6  How.  344,  390),  says:  '^The  saving  dauae 
was  inserted  probably  from  abundant  caution  lest  the  exclusive 
terms  in  which  the  power  is  conferred  on  the  district  courts  might 
be  deemed  to  have  taken  away  the  concurrent  remedy  which  had 
before  existed.  This  leaves  the  concurrent  power  where  it  stood  ai 
wmmon  law*** 

And  the  United  States  supreme  court,  in  The  Eagle^  8  Wul.  15, 
m  speaking  of  the  saving  clause  in  the  additional  act  of  1845,  which 
saves  '^  to  the  parties  the  right  of  a  concurrent  remedy  at  the  com- 
mon law  where  it  is  competent  to  give  it,aQd  any  concurrent  remtdy 
which  may  be  given  by  the  State  laws,"  hold  that  this  saving  clau&f 
**  is  in  effect  the  same  as  in  the  act  of  1789." 

We  have  here  the  opinion  of  the  whole  court  without  dissent, 
giving  a  construction  to  the  saving  clause  in  the  act  of  1789, 
agreeing  with  the  construction  we  have  given  to  it»  and  which 
we  conflider  the  moat  reasonable.  A  new  trial  muet  fkerefare  ie 
fremted. 


Babbowb  v.  Dowvb  ft  Oa 
(f  R.i.4ia> 

4paiMi#oflhtedaaawitiieaBaiidezpert  la  foralgn  law  may  atata  Uia  wrlttaa 
law  whhoQt  prodadng  H,aiid  ha  may  praduea  a  eopj  of  ilia  atalataa,or  eoda 
of  tha  foreign  ooontrf ,  and  raf^r  to  the  same,  for  the  puipoaa  of  xaf reahiag 
Ua  lacollaetion  as  to  the  law. 

A  Spaaiah  lawjer,  who  had  praetloed  law  in  Caha,  was  allowed  to  teatlfj  fioai 
a  printed  eopj  of  the  Spanish  code  of  oommeroe,  as  to  the  laws  legolatlag 
apedal  paitnanhlpa  In  Caba. 
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Thssx  were  two  actions  of  assumpsit^  one  bronght  by  Henry  F 
Barrows  agamst  the  defendants,  to  reoorer  the  som  of  18949439, 
aO^ged  to  be  dne  on  book  aooonnt  for  goods  sold  and  deliTered,  and 
the  other  by  the  Meriden  Britannia  Gompany,  n;  on  a  promissory 
note  for  I8>467.82y  made  by  the  said  J.  F.  Downs  A  Co,  and  also  to 
recoyer  the  sum  of  11,142.099  alleged  to  be  dne  on  book  acooont  for 
goods  sold  and  deliyered. 

Serrice  of  the  writ  in  each  of  these  oases  was  made  solely  upon 
VTilliam  0.  Downs,  described  therein  as  one  of  the  oopartners  of  the 
Brm  of  Joseph  F.  Downs  ft  Oo^  the  said  Joseph  F.  Downs  not  being 
to  be  fonnd  within  the  State. 

The  oases  were  tried  together  by  oonsent^  and  a  joiy  trial  hating 
been  waived,  were  submitted  to  the  oonrt  in  fiMst  and  law.  The 
material  ftots  are  stated  in  the  opinion  of  the  oonrt 

Jaimu  TiUinghasi  and  SlodffM,  for  plaintifflSi 

Payne,  for  defendants. 

PoTTBB,  J.  These  cases  were  tried  together  by  consent  The 
debts  are  admitted,  and  the  claim  is  against  William  0.  Down%  as  » 
general  partner  of  the  firm  of  Joseph  F.  Downs  ft  Ckk,  doing  busi- 
ness in  Havana. 

As  the  goods  were  ordered  by  letter  from  Harana,  or  personally 
in  New  York,  and  were  to  be  paid  for  in  New  York,  the  contract  ia 
to  be  considered  as  made  in  New  York. 

The  plaintiffs  rely  on  evidence  that  said  William,  whfle  on  a  visii 
to  this  country,  held  himself  qnt  as  a  partner,  and  a  general  partnerr 
in  the  firm. 

The  defendant  denies  these  representations,  and  contends  that  h^ 
was  only  a  special  partner  in  the  Havana  firm,  and  nnder  the  Spanish 
law  not  liable  as  a  general  partner. 

He  testifies  to  a  special  partnership  existing  between  him  and 
Joseph  for  several  years  previous  to  1866,  the  terms  of  which  were^ 
however,  not  reduced  to  writing  until  April,  1866,  a  copy  of  which 
he  produces,  and  he  also  offers  the  evidence  of  A.  F.  Bnunoso, » 
Spanish  lawyer  formerly  of  Havana^  but  now  of  New  York,  that 
said  verbal  special  partnership  was  valid  there.  Said  Bnunoso  pro- 
duced a  copy  of  the  Spanidi  Oode  of  Oommeroe  (edition  of  1883), 
which  he  says  is  the  code  now  in  force  in  Ouba»and  testified  fkom  it 
as  to  the  laws  regulating  special  partnerships  in  OuIml 
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Said  Bramoso  testified  that  there  was  no  oommon  law  in  Onba; 
and  afterward  explained,  that  he  intended  by  this  that  they  had  no 
common  law  composed  of  decisions  of  coorts,  etc.,  according  to  what 
appeared  to  be  his  idea  of  oar  common  law. 

The  plaintiffs  object  to  the  admission  of  a  copy  of  the  agreement 
of  April,  1866,  as  it  appears  that  the  original  could  be  produced. 
This  is  a  valid  objection.  But  the  written  agreement,  if  produced, 
•could  affect  but  a  small  portion  of  either  claims  (the  greater  part  of 
«ach  debt  being  incurred  before  its  date),  and  as  we  consider  the  fact 
of  previous  special  partnership  sufficiently  proved,  the  partnership 
would  be  held  to  continue,  until  its  termination  is  shown  by  some 
evidence. 

The  plaintiff  also  objected  to  the  admission  of  the  Spanish  Oode 
as  not  sufficiently  proved. 

The  courts  have  been  for  some  time  relaxing  the  rigor  of  the 
ancient  rules  in  relation  to  the  proof  of  foreign  statutes. 

In  JBnnia  v.  Smithy  14  How.  400,  a  copy  of  foreign  statutes,  received 
through  the  agency  of  the  Vattemare  system  of  exchange,  was  ad- 
mitted. In  Jones  v.  Moffiiy  5  S.  &  B.  523,  a  copy  of  Irish  statutes^ 
€Wom  to  by  a  barrister  as  having  been  received  from  the  king's  prin« 
ter,  was  received. 

The  United  States  supreme  court,  in  Talbot  v.  iceman,  1  Granch, 
19,  lay  down  the  rule  that  the  laws  of  a  foreign  country,  designed 
for  the  direction  of  its  own  affairs,  are  not  to  be  noticed,  unless 
proved  as  facts ;  and  in  that  case  they  admitted  an  edict  of  France^ 
which  had  been  promulgated  by  the  United  States  government 
And  in  Church  v.  Hubbart,  2  Granch,  187,  they  say  that  the  sanction 
of  an  oath  is  required,  unless  verified  by  some  other  high  authori1»y 
entitled  to  equal  respect  with  an  oath. 

In  that  case,  a  Portuguese  law  and  its  translation  were  certified  by 
the  United  States  consul  at  Lisbon.  He  did  not  testify  to  them  on 
oath.  The  court  says  that  ^*  they  are  not  verified  by  an  oath,"  and 
that  it  was  not  a  oonsular  fiinction  to  certify  to  laws;  and  imply 
strongly,  that  if  there  had  been  testimony  on  oath,  it  would  have 
been  admitted.  ^  It  is  impossible,''  says  0.  J.  MASfiHALL,  **  to  sup- 
pose tliat  this  oopy  might  not  have  been  authenticated  by  the  oath 
of  the  oonsul,  aa  well  as  by  his  oertificate."  That  this  was  the 
ground  of  that  decision  is  stated  in  the  opinion  of  the  supreme  court, 
in  BHnis  v.  Smith,  14  How.  427,  where  the  court  say  the  copies 
wonU  have  been  admitted  in  that  case  if  they  had  been  sworn  to. 
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And  in  BInmB  r.  Smith,  14  How.  400,  426,  the  ooort  hold  Ouit 
foreign  written  laws  may  be  **  Terified  by  an  oath  or  prored  by  exem- 
plification, eta  •  «  «  Bnt  snch  modes  of  proof  as  hare  been 
mentioned  are  not* to  be  considered  as  ezolnsiye  of  others,  especially 
as  codes  of  law  and  accepted  histories  of  the  laws  of  a  country." 
And  they  say  *"  that  a  foreign  written  law  may  be  receiyed  when  it 
18  found  in  a  statute  book,  with,  proof  that  the  book  has  been  offici- 
ally promulgated  by  the  goTemment  which  made  the  law."  Id.  429. 
In  Packard  ▼.  Hill,  A.  D.  1829,  2  Wend.  411,  the  court  rejected  a 
copy  of  a  statute  establishing  the  court  of  consulado  in  Havana,  pro- 
duced by  a  witness  who  had  purchased  it  in  Havana,  and  who  testified 
that  he  had  practiced  in  that  court,  and  that  the  court  was  governed 
by  this  law.  A  ^'book  purchased  in  a  book  store,  purporting  to 
contain  the  laws  of  a  State,  unless  publisJisd  by  authoriiy,  would  not 
be  admitted  anywhere,"  etc.  In  the  case  of  Okanoine  v.  Fowler,  3 
Wend.  173,  the  edition  of  laws  rejected  did  not  purport  to  be  an 
official  edition.  In  the  case  of  Queen  v.  Dent,  1  Gar.  ft  K.  97,  a 
witness,  not  of  the  legal  profession,  was  admitted  to  prove  the  tact 
as  to  law.  But  this  decision  is  decidedly  condemned.  See  I%e  8u^ 
sex  Peerage,  11 0.  ft  F.  124, 134 ;  and  see  Vanderdoncki  v.  Thellussan, 
8  M.,  O.  ft  S.  824. 

In  the  case  of  Lacon  v.  Uiggins,  A.  D.  1822, 3  Stark.  178,  Abbott, 
0.  J.  (Lord  Tenterobn),  admitted  a  copy  of  the  French  Oode,  pro- 
duced by  the  French  consul,  and  sworn  to  by  him  as  the  one  used 
and  acted  on  by  him,  and  purporting  to  be  printed  at  the  Boyal 
French  printing  office,  where  the  laws  were  printed  by  authority. 
The  decisions  seem  to  have  very  much  conflicted ;  sometimes  (aa 
generally  in  New  York)  the  written  law  being  rejected,  unless  proved 
by  exemplification.  And  see  Richardson  v.  Andersofi,  in  note  to  1 
Gamp.  64 ;  see,  also,  the  new  English  statute,  15  ft  16  Victoria,  ch. 
96,  §  7. 

Ghancellor  Ebnt,  in  Brush  v.  Wilkins,  4  Johns.  Ch.  B.  506, 
admitted  the  law  of  Demerara,  as  to  succession  and  wills,  to  be 
proved  by  a  witness.  The  report  does  not  indeed  say  that  it  was 
statute  law. 

The  decisions  of  a  later  date,  however,  have  evidently  tended  to 
allow  the  statute  laws  of  a  foreign  State  to  be  verified,  or  the  effect 
and  construction  of  sudi  law  to  be  proved,  by  the  oath  of  a  witness 

In  the  Sussex  Peerage  case,  1844,  11  G.  ft  F.  85,  Dr.  Wisraian 
was  called  as  a  witness  to  prove  the  laws  of  marriage  at  Bom<i,  and 
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leCeEied  to  %  book  oontaming  the  decrees  of  the  ooanoil  of  Trent  m 
r^^ating  them.  The  judges  of  the  oommittee  of  the  House  of 
Lords  expressed  their  opinions  severally.  Lord  Bbouoham  :  **  The 
witness  may  reflresh  his  reoollection  by  re&rring  to  anthoritiesy"  etc. 
Lord  TjYVDBxnsi,  lord  chancellor :  ^'  The  witness  may  thus  correct 
and  confirm  his  recollection  of  the  law^  though  he  is  the  person  to 
teH  us  what  it  is.''  Lord  Bbouoham  agreed  with  the  lord  chancel- 
lor: ''The  witness  may  refer  to  the  sources  of  his  knowledge ;  but 
the  proper  mode  of  proving  a  law  is  not  by  showing  a  book;  the 
House  requires  the  assistance  of  a  lawyer  who  knows  how  to  inter- 
pret if  Lord  Ohief  Justice  DsmcAK :  ^There  does  not  appear  to 
be  in  fiu>t  any  real  difference  of  opinion;  there  is  no  question  raised 
here  as  to  any  ezdnsiye  mode  of  getting  at  this  evidence,  for  we 
have  both  materials  of  knowledge  offered  to  us.  We  have  the  wit- 
ness;, and  he  states  the  law,  which  he  says  is  correctly  laid  down  in 
these  books.  The  books  are  produced,  but  the  witness  describes 
fhem  as  authoritative,  and  explains  them  by  his  knowledge  of  the 
actual  practice  of  the  law.  A  skillful  and  scientific  man  must  state 
what  the  law  is,  but  may  refer  to  books  and  statutes  to  assist  him 
in  doing  so.  That  was  decided  after  ftill  argument  on  Friday  last 
(June  30),  in  the  court  of  queen's  bench  {Saron  de  Bod^s  cms). 
There  was  a  difference  of  opinion,  but  the  majority  of  the  judges 
okarly  held,  on  an  examination  of  all  the  cases,  and  after  ftiU  dis- 
cussion, that  proof  of  a  law  itself  in  a  case  of  a  foreign  law,  could 
not  be  taken  firom  the  book  of  the  law,  but  firom  the  witness  who 
described  the  law.  If  the  witness  says:  'I  know  the  law,  and  this 
book  truly  states  the  law/  then  you  have  the  authority  of  the  wit- 
ness, and  of  the  book.  You  may  have  to  open  the  question  on  the 
knowledge  or  means  of  knowledge  of  the  witness,  and  other  wit- 
nesses may  give  a  different  interpretation  to  the  same  matter,  in 
which  case  you  must  decide  as  well  as  you  can  on  the  conflicting 
testimony ;  but  you  must  take  the  evidence  firom  the  witness." 

Lord  Oaxpbbll  concurred,  saying :  ''  The  foreign  law  is  matter 
offiu^  •  •  «  Youask  the  witness  what  the  law  is;  he  may  firom  his 
recollection,  or  on  producing  and  referring  to  books,  say  what  it  is,'' 
etc  Lord  Lakgdalb,  Master  of  the  BoUs,  **  Foreign  law  is  mat- 
ter of  fact  A  witness  more  or  less  skilled  in  it  is  called  to  depose 
to  it  He  may  state  it  of  his  own  knowledge,  or  refer  to  text-booki 
«r  books  of  dedsionSi'' 

Dr.  Wiseman  went  on  to  testify  tha^  by  virtoe  of  his  oAoe  as 
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Boznan  Oatholio  biahop  and  coa^ator  to  the  yicar  apostolic  in  Eng- 
land, ''  he  had  jnriBdiction  on  the  subject  of  CathoUc  marriages." 

The  Lord  Chancellor:  ''He  comes  within  the  description  of  a 
person perittM  viriute  officii"  Lord  Lakgdalb :  " His  evidence  is 
in  the  nature  of  that  of  a  judge.'' 

It  was  admitted. 

Mr.  Wesdake  (Conflict  of  Laws,  g  414,  note)  seems  to  think  that 
Lord  Dekhan  has  oyerstated  the  result  of  the  decision  in  the  Baron 
de  Bodtfs  ccue.  It  might  well  be  supposed  that  the  chief  justice 
ought  to  know  what  his  own  court  of  king's  bench  had  decided, 
and  on  looking  at  the  case  in  8  A.  ft  E.,  N.  S.,  208,  we  find  his  state- 
ment supported.  A  witness  was  offered,  who  testified  that  the  feu- 
dal system  in  Alsace  had  been  abolished  by  a  decree  of  the  French 
National  Assembly  of  1789.  The  decree  itself  was  not  produced. 
Lord  Dbnkan,  Chief  Justice,  said  that  the  rule  admitting  testi- 
mony of  persons  of  science,  applied  not  only  to  unwritten  but  to 
written  law.  The  question  was  not  only  the  contents  but  the  state 
and  effect  of  the  written  law.  The  mere  contents  of  the  law  might 
oftetk  mislead.  He  then  criticised  the  decisions  in  Boehilinck  v. 
Sehneider,  asstgnee,  3  Esp.  58 ;  Clegg  v.  Levy,  8  Campb.  166 ;  MH- 
lur  T.  Henrick,  4  id.  155,  and  refers  to  Lacon  y.  Higgins^  3  Stark. 
178 ;  Picton's  case,  30  State  Trials,  225, 491 ;  Middlehn  y.  Jarverin, 
2  Uagg.  Cons.  '437,  442,  and  says  he  ^'can  perceiYe  no  distinction 
between  proof  from  a  copy  of  the  law,  as  we  find  it  tendered  and 
received,  and  the  proof  now  tendered."  Justices  Colbbidgb  and 
Williakb  concurred,  and  gaYe  their  reasons  at  length.  The  writ- 
ten law  itself  they  say,  would  be  of  little  use,  compared  with  the 
opinion  of  a  scientific  person  who  could  giYC  the  exact  state  of  the 
law  and  its  construction.  Justice  Pattbbsok  dissented,  and  held 
it  necessary  to  produce  the  written  law.  The  reasons  given  for  his 
dissent  go  far  to  show  the  effect  of  the  decision. 

It  is  thus  decided  that  an  expert  may  state  the  written  law  with- 
out producing  it  Lord  DsmcAK  says  that  they  decided  that  the 
proof  of  the  law  was  not  from  the  book,  but  from  the  witness;  and 
the  reasons  given  to  bear  out  his  statement 

And  it  is  but  one  step  Seurther  to  decide,  as  was  held  in  the  Suesez 
Peerage  case,  that  the  witness  may  refer  to  the  book  to  refresh  his 
memory,  eta 

It  is  true,  that  in  the  Sussex  Peerage  case  the  judges  were  not 
sitting  as  a  court ;  but  they  were  acting  as  a  committee  of  privilege, 
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til  whom  it  liad  been  refenred  by  the  hooae  of  lords  to  inquire  into 
the  vnlidity  of  n  foreign  maniage,  and  the  house  of  lords  oonfirmed 
their  decinon.  And  in  the  last  edition  of  Phillips  on  Eiidenoe 
(9498,  ohap^  69 1 4)  the.law  is  atated  substantially  in  the  words  of 
that  dMUon.  Etoe^  also,  Lard  ^Usm  j^ridporty  8  Bear.  527,  585, 
587, 689,  eta  Beside^  in  the  ease  of  the  Spanish  oolonies,  it  is  dif • 
floidt  Uk  eaoertain  what  their  law  ia  witheat  the  aid  of  an  expert 
Their  Iimt  is  eeiniioied,  pavdy  of  the  irarions  eodes  of  Spain,  and 
parQy  of  the  ficiona  decrees^  etOi,  contained  in  the  ^Beoopihunon 
de  Indian**  and  the  variona  deeieea  of  later  date.  Some  lawa  are  in 
fiMPoe  im  8f$im  onlj;  aome  in  the  oalonies  only;  and  foae  are  ge»> 
end.     Sohmidt's  CKvil   Law  ef  Spain  and  Meziea     Histmioal 

Smninaiy* 

IntheJfiiMir^JM#rf'tfir«;A.D.  1840,8FMge^^^ 
lor  Knr  relied  on  the  eiidenee  of  an  eiqpert  in  lelatton  to  the  laws 
of  Oaba»  for  the  reaeoae.  we  have  stated  abofa. 

In  the  caee  ef  VundmkmM  t.  Th$au$m^  8  )£»  O.  ft  S.  813,  A. 
D.  18tf  ,  the  ooart»  after  avgnment,  admitted  a  person  not  a  lawyer, 
to  prove  the  law  d  Belginm  as  to  biUe  of  esohanga  In  this  case 
it  ia  atated  in  the  note^  that  the  old  Frenoh  Oode  of  Oommeroe 
(without  the  snbaeqaent  Frenoh  modifieations)  was  in  fovoe  in 
Belginm* 

The  qneetion  before  the  oonrt  is,  not  the  eodatsiiee  ef  a  partionlar 
statute,  but  to  ascertain  the  exact  state  of  fiie  law  at  a  partioular 
date,  imduding  its  conetmction  and  efflsot 

In  this  oaae,  the  evidenoe  offered  is  that  of  a  person  who  testifiee 
that  he  has  piaoticed  law  in  Havana  for  twenty-fonr  years ;  has  been 
the  consulting  lawyer  of  one  of  the  trftunala,  and  a  judge;  and  the 
book  to  which  he  refers,  purporting  to  be  the  Spanish  Oode  of  Oom- 
meroe of  1823,  is  the  oode  of  oommeraal  law  in  force  in  that  island. 

It  seems  to  us  that  this  book  is  admissible  in  this  ease,  as  show- 
ing the  law  of  Oub%  and  to  fupport  the  evidence  and  refresh  the 
recollection  of  the  witness. 

The  book,  even  if  exemplified  under  the  great  seal  of  Spain, 
could  not  of  itself  show  that  it  was  law  at  the  present  date ;  and 
there  are  many  oaees  where  the  evidenoe  of  a  professional  person  or 
one  skilled  ttirMe  cffidi  may  be  much  more  satisfaotory  evidence 
of  what  the  law  is,  than  the  mere  exemplification  of  the  exact  words 
of  a  foreign  statute,  which  the  oonrt  may  not  have  the  neceesanr 
knowledge  to  oons^e.    And  it  seems  to  us,  that  the  requiring  an 
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exemplified  oopj  is  pressing  the  rule  of  reqairing  the  beet  eTidenoe 
to  an  extent  that  would  often  defeat  the  ends  of  justice.  And  for 
the  reasons  we  have  giyen,  the  statute  alone  may  not  be  the  beet 
eyidenoe  of  the  actual  state  of  the  law.  And  there  can  be  little  dan- 
ger of  being  imposed  upon  by  the  production  of  a  forged  or  supposi- 
tions document,  especially  in  the  case  of  a  code. 

Being  satisfied,  therefore,  that  the  partnership  in  Havana  was  a 
special  one,  and  authorised  by  Spanish  law,  the  next  inquiry  is,  what 
is  the  liabiUiy  of  William  0.  Downs,  the  special  partner  in  this  case  ? 

The  orders  for  these  goods  were  by  the  general  partner,  Joseph, 
by  letter  or  personally.  No  goods  were  eyer  ordered  by  William 
exoept  onoe — some  ear-drops  from  Mr.  Burrows. 

Now,  if  the  parties  had  remained  m  Hayana,  and  the  general  part- 
ner had  made  contracts  abroad  by  letter  or  otherwise^  there  can  be 
no  doubt  bnt  that  the  extent  to  which  he  could  bind  his  copartners 
and  make  them  liable  for  his  acts  would  depend  upon  the  law  of 
the  place  of  the  partnership ;  the  extent  to  which  they  had  made 
him  their  agent,  with  power  to  bind  them,  would  be  regulated  by 
the  law  of  Ouba.  And  if  the  general  partner  himself  went  abroad 
(the  special  partners  remaining  at  home),  his  authority  to  bind  them 
would  still  be  regulated  by  the  law  of  Ouba.  Westlake's  Confiict  of 
Laws,  §§  211,  222;  Story's  Oonfiiot  of  Laws,  §  320  a.;  Sayigny's 
Private  International  Law  (Outhrie's  edition),  190;  Foslix,  Droit 
International  Priy6,  2,  §  811. 

But  the  plaintiffs  offer  evidence  to  show  that  the  defendant,  W. 
0.  Downs,  was  in  New  York  in  the  summer  of  1865,  and  there  repre- 
sented himself  as  a  partner,  and  as  they  contend,  a  general  partner 
in  the  firm.  Of  course,  if  he  was  actually  a  general  partner,  he 
would  be  liable  for  the  whole  amount 

And  if  he  was  not  a  general  partner  in  foot,  yet  if  he  made  such 
representations  to  these  parties  as  to  his  interest  in  the  concern,  his 
responsibility,  and  his  share  in  the  profits,  as  to  lead  them  to  sup- 
pose he  was  a  partner  personally  liable,  and  the  goods  or  any  por^ 
tion  of  them  were  advanced  on  the  strength  of  his  representations!, 
then  he  should  be  liable  for  all  so  advanced. 

And  this  is  the  view  we  take  firom  all  the  evidence  in  the  case{ 
that  the  defendant  should  be  held  liable  for  all  the  goods  advuiced 
after  these  representations  made  in  the  summer  of  1866* 

Judgment  far  plainiiff 8  far  $2,054.61  and 
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•  •  '   • 

ILf  lk«  pledgee  of  stook,  etending  on  the  books  of  the  ooipoiatian  in  the  nnme 
ef  "M.,  Trcstee/'  and  on  which  he  had  repeetedlj  Toted  without  objection, 

'  ^oted  thereon  at  an  election  of  diieeton.  '  In  q%to  wi^rranto  agalnet  the  offl- 
een  dedar^d  elected  at  snoh  election,  hdd^  (1)  that  M.  wae  entitled  to  rote,  in 
the  abeisnoe  of  any  daim  bj  the  pledgors  to  do  so ;  (2)  that  after  the  election 
it  was  too  late  for  the  pledgors  to  ask  the  court  to  disturb  the  resnlt 

• 

Infobmatiok  in  the  nature  of  a  quo  taarrantOj  filed  by  the  peti* 
tioners  to  test  the  yalidity  of  the  election  held  at  the  last  annual 
meeting  of  the  ProTidenoe  and-  New  York  Steamship  Company, 
which  resulted  in  the  election  of  the  respondents  with  others,  as 
directors  of  said  company.  The  affidavits  filed  by  the  respectiTe 
parties  disclosed  the  following  facts : 

On  the  27th  day  of  December,  1866,  the  firm  of  Orray  Taft  ft  Oo. 
deposited  with  Earl  P.  Mason,,  as  trustee,  for  himself,  the  firm  of 
Borden  ft  Bowen,  the  firm  of  B.  B.  ft  B.  Knight,  indorsers,  to  the 
extent  of  $100,000  each,  of  certain  promissory  notes  to  the  amount 
of  1300,000,  made  by  said  Taft  ft  Go.,  and  for  Charles  L.  Anthony, 
guarantor  of  the  same,  888  shares  of  stock  in  the  Proyidence  and 
New  York  Steamship  Company,  then  a  oopartnership,  anticipating 
the  grant  of  a  charter  and  organization  thereunder,  as  collateral 
security  for  said  indorsements  and  guaranty. 

At  the  May  session  of  the  general  assembly  in  the  following  year, 
a  charter  was  granted  to  said  steamship  company,  and  the  members 
of  said  cojMurtnership,  organized  thereunder,  passed  by-laws  for  the 
gOTemment  of  the  corporation,  and,  upon  the  transfer  of  the  copart- 
nership property  by  the  trustees  thereof  to  the  corporation,  the  capital 
stock  was  apportioned  among  the  stockholders,  according  as  their 
interests  appeared,  the  said  Earl  P.  Mason  haying  been  credited  as 
"  trustee''  on  the  stock  ledger  with  888  shares  of  the  capital  stock, 
and  having  receiyed  a  certificate  running  to  ''Earl  P.  Mason, 
trustee,''  for  said  number  of  shares,  which  he  still  holds. 

The  notes  thus  secured  were  oyerdue  and  unpaid,  and  said  stock 
was  liable  to  be  advertised  and  sold,  in  accordance  with  the  terms  of 
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hjppthecation,  long  before  the  9tii  day  of  Jane,  1870.  Said  Mmob 
had  always  Toted  on  said  stock  at  ooiporation  m^tings  prior  to  that 
day,  withont  opposition  or  qnestiony  and  up  to  said  day  the  officen 
and  members  of  said  corporation  ha4  no  knowledge  or  eyidenoe^ 
written  or  oiherwise»  as  to  said  Mason's  title  to  said  stock,  other 
than  said  stock  ledger  oiedit»  and  the  oertiflcate  ]«med  to  him,  eri- 
deni^ing  the  same. 

The  chai^ter  of  said  corporation  prorided  that  stockholders  onfy 
were  eligible  as  directors ;  and  the  by-laws  proTided  that  only  those 
itockholders  should  be  entided  to  vote  at  meetings  as  shonld«  apcord- 
ing  to  the  company's  stock  ledger,  baiB  been  holders  of  stock  fDr 
ten  days  next  preceding  such  meeting. 

At  the  annual  meeting  of  said  corporation,  held  on  said  9th  d^ 
of  June,  1870,  the  petitionera  were  nominated  as  candidates  tot 
directors  in  opposition  to  those  of  the  old  direction  named  as 
respondents.  At  said  meeting,  the  petitionem  claimed  they  gave 
notice  to  the  officers  and  stodcholders  prasent^  that  said  shares  were 
the  property  of  Edward  P.  Taft,  instead  of  said  Mason,  and  that 
they  were  hypothecated  with  said  Macon  as  security  merely,  and 
then  and  there  protested  against  said  Mason's  ¥othig  upon  said 
shares  for  the  respondentSy  and  demanded  that  the  Totes  upon  a  por- 
tion of  the  same  should  be  giyen  for  the  petitioners. 

The  respondents  denied  that  any  such  notice  was  giyen,  or  that 
any  such  protest  or  demand  was  made  at  said  meeting^  or  that  any 
objection  eyer  appeared,  or  was  shown  to  said  Mason's  yoting  on 
said  shares,  other  than  a  protest  made  by  B.  B.  Knight,  one  of  the 
petitioners,  while  the  ballots  were  being  coUected,  on  the  sole  ground 
that  he  had  an  interest  therein.  The  old  directors,  including  the 
respondents,  each  of  whom  had  3,738  yotes  against  2,959  for  each  of 
the  petitioners,  were  declared  elected,  and  thereupon  entered  upon 
the  discharge  of  their  duties. 

The  petitioners  claimed  that,  at  said  meeting,  ballots  upon  said 
883  shares  were  cast  by  said  Mason,  and  counted  for  the  reepond- 
entSy  and  for  that  reason  their  election  was  illegal,  and  they  should 
be  excluded  from  ftirther  holding  and  exennnsg  said  office  of 
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PoiTBBy  J.  In  this  case  the  material  facts  tare,  that  a  certain 
number  of  shares  in  the  corporation,  owned  bj  Edward  P.  Tafb  and 
Cyras  Taft»  were  pledged  to  Earl  P.  Mason  as  secnrity  for  debts  due 
lio  himself  and  others;  but  neither  the  ownership  nor  the  pledge 
appeared  on  the  books  of  the  corporation^  where  the  stock  had,  from 
the  fomiation  of  the  corporation^  stood  in  the  name  of  '^  Earl  P. 
Mason,  trustee.''  The  certificate  was  so  issued,  and  he  had  always 
lofced  thereon,  without  objection,  until  the  meeting  of  June  9, 1870, 
and  voted  upon  them  at  that  meeting,  no  objection  having  been 
uuide  nntil  while  the  votes  were  being  counted,  or  as  some  of  the 
affidavits  say,  after  they  were  counted.  It  is  not  disputed  that  the 
votes  so  thrown  decided  the  election  made  on  that  day.  It  is 
claimed,  on  one  side,  that  the  person  who  then  made  the  protest 
stated  that  said  Mason  held  the  stock  as  security  only.  This  is 
denied  on  the  other  side. 

A  person  who  pledges  stock  has  the  right  to  vote  upon  it  until 
fche  title  of  the  pledgee  to  the  stock  is  perfected.  Ga8B  of  Jacob 
Barker,  6  Wend.  509.  If  Tafb  had  appeared  on  the  books  as  owner, 
and  the  books  had  shown  the  pledge,  Mr.  Tafk's  right  to  vote  on  the 
stock  conld  not  have  been  disputed.  The  object  of  the  stock  book, 
and  of  requiring  transfers  of  stock  to  be  recorded  by  the  corponi- 
tion,  is  for  the  protection  of  the  corporation,  to  enable  it  to  know 
who  are  its  members,  who  are  entitled  to  dividends ;  and  for  no  pur- 
post  is  it  more  important  than  to  enable  it  to  know  who  are  enti- 
tled to  vote  in  case  of  an  election.  This  doctrine  is  recognized  by 
many  authorities  expressly,  and  by  many  others  impliedly.  Oilbert 
V.  Manufacturinff  Iron  Co.,  11  Wend.  627 ;  Bank  of  Utica  v.  Smal- 
ley,  2  Cow.  770,  778;  Kirtright  v.  Bank  of  Buffalo,  22  Wend.  348, 
362 ;  Fisher  v.  Beeex  Bank,  5  Gray,  373,  380 ;  Hoagland  v.  Bell,  36 
Barb.  57,  58. 

And  we  think  that  in  a  case  of  a  dispute  as  to  a  right  to  vote, 
the  books  of  the  corporation  are  the  prima  fade  evidence ;  at  any 
rate,  the  corporation  cannot  be  required  to  decide  a  disputed  right 
Of  course,  if  the  pledgor  and  pledgee,  or  the  trustee  and  cestui  que 
trust,  agree  that  either  shall  represent  the  stock,  or  if  the  facts  are 
admitted,  that  might  be  sufBdent  lJix>n  any  other  rule  it  could 
never  be  known  who  were  entitled  to  vote,  until  the  courts  had 
decided  the  dispute.  The  corporation  or  its  officers  wonld  hav^ 
to  decide  it  tor  the  time,  and  it  would  leave  the  election  in  unoer^ 
tainty. 
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If  the  real  owner  iridies  to  hate  his  Mme,  or  the  tme  state  of 
flustSr  appear  on  the  books,  he  haa  his  remedy  in  equity  to  oompel  a 
proper  transfer,  or  to  oompel  the  pledgee  to  giye  a  proxy,  as  was 
done  in  the  ease  of  Vowdl  v.  7%am$on,  8  Oranoh's  0.  C.  428.  Bnt 
when  the  real  owner  or  pledgor  aoqniesoes  for  years  in  the  oontxol 
of  the  stock  by  the  reoord  owner,  and  without  any  attempt  to  inform 
the  oorporation  of  the  tme  state  of  facts  until  a  oontested  election 
occurs,  and  then  not  until  the  votes  are  being  counted  or  Jiaye  been 
counted,  we  do  not  think  he  presents  a  proper  case  to  justify  a  court 
of  equity  in  interfering  with  the  result  of  the  election  as  declared. 
See  8kUe  y.  Xs&rs,  7  Bick  (Law)  834, 256, 326.  In  the  present  case 
the  stock  stood  in  tiie  name  of  Earl  P.  Mason,  trustee.  The  books 
did  not  disclose  the  nature  of  the  trust  If  any  other  person  was 
the  equitable  owner  of  the  stock,  and  entitled  to  have  it  transferred 
to  him,  he  should,  if  his  right  was  disputed,  assert  it  in  season,  and 
take  the  proper  measures  to  enforce  it  But  if  the  trust  was  of  such 
a  nature  that  the  trustee  has  the  control  and  management  of  the 
property,  and  is  to  exercise  his  discretion  concerning  it,  then  he  is 
the  proper  person  to  represent  and  yote  upon  it  And  the  corpora- 
tion cannot  be  required  to  examine  into  the  nature  of  the  trusty 
with  a  Tiew  to  decide  as  to  the  right  to  vote. 

We  have  examined  the  cases  cited  by  the  petitioners.  The  cases 
of  M0rehanf8  Bank  y.  Oook,  4  Pick.  405,  and  SchoytM  and  aih&rs 
T.  Union  Banky  2  Oranch's  0.  G.  115,  were  cases  in  which  tiie  trans- 
fer was  made  directly  to  the  bank  itself.  In  the  first  case  the  ques* 
tion  was,  whether  the  pledgor  (a  sheriff)  was  so  intfirested  in  the 
bank  as  to  be  diwiualifled  from  serving  a  writ  in  a  suit  in  which 
the  bank  was  a  party.  In  the  second  case  it  was  held  that  the 
pledgor  had  a  right  to  vote.  The  report  does  not  state  whether  the 
transfer  on  the  books  was  absolute  or  oonditional ;  bnt  in  that  case 
it  could  make  no  odds,  as,  the  pledge  being  to  the  bank  itself  the 
bank  must  be  presumed  to  know  that  it  was  a  pledge,  although  the 
books  might  show  an  absolute  transfer.  In  that  case  an  iig  unction 
was  granted  to  stay  the  election. 

And  the  case  of  VawM  y.  Thomson,  3  Granch's  0.  C.  428,  relates 
only  to  tiie  remedy  which  the  pledgor  has  in  the  court  of  equity  to 
compel  the  pledgee  to  allow  him  to  rote  upon  the  stock.  In  that 
case  the  stock  had  been  transferred  to  the  plaintiff  in  tmst  as  ool« 
lateral  security.  The  court,  in  their  opinion,  refer  by  way  of 
analogy  to  the  cases  relating  to  advowsons;  and  a  decree  was  made 
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leqiuriiig  the  pledgee  to  give  the  pledgor  a  proxy  to  rote  on  the 
itook.  If  the  oorporation  books  had  shown  the  tme  state  of  flMrts^ 
this  ooxdd  hardly  ham  been  neoessaiy.  I%e  judjfmmU  mu$t  A#rs» 
fare  la/er  tk$  r»qioiuZmfo. 


MoOusKBB  T.  MoBnr. 

(•ILLBB.) 
SttcppeL 


If  one  baTing  no  title  to  land  oonrejs  the  same  with  wananty  to  A  I7  a  deed 
daiy  recorded,  and  he  afterward  acquires  a  title  and  oonveje  to  B,  the  pnr^ 
ehaeer  of  B  is  estopped  to  aver,  that  the  grantor  waa  not  seixed  at  the  time 
of  hie  oonyeTanoe  to  A|  the  flnt  grantee.  The  af(er4M9qiilred  title  will  feed 
the  estoppel  created  hj  the  oonyeTaiioe  to  A,  and  conclude  the  grantor  and 
all  pereons  claiming  under  him.  And  this,  although  the  deed  to  A  wae  a 
deed  poll. 

The  right  of  the  purohaaer  of  A  to  insist  on  the  estoppel  is  not  impaired  bj 
admitting,  in  aa  aedon  fdr  the  possession  of  the  land^Uiat  A's  grantor  had 
BO  title  when  he  ooiiT^Ted  to  him. 

Aonoir  of  trsspass  and  ejeotment,  for  the  reooyery  of  a  parcel  of 
land  on  the  east  side  of  Knight  street  in  the  dty  of  ProTidenoe. 
The  canse  oame  on  to  be  heard  by  the  court  upon  an  agreed  state- 
ment of  facts^  both  parties  having  therein  waived  jnry  trial  The 
declaration  was  in  the  common  f  orm^  and  the  plea  the  general  iBSue, 
with  liberty,  by  iigreement  in  writing  on  file,  to  the  defendant  to 
give  in  evidence  all  matters  of  defense  as  to  title  by  possession  with 
the  same  eflTeot  as  if  the  chapter  of  the  Bevised  Statntes,  ^'  Of  Title 
by  Possession,''  had  been  specially  pleaded.  The  facts  agreed  upon 
in  relation  to  the  title  to  the  parcel  of  land  in  dispute  were  as 
follows: 

On  the  8d  day  of  September,  1848,  one  Qeoige  Weeden,  as 
owner  in  fee,  conveyed  to  one  Silas  Beynolds,  in  fee,  with  full 
covenants  of  title  and  warranty,  the  parcel  of  land  now  in  dispute 
as  part  of  a  laiger  lot;  and  on  the  2d  day  of  May,  1845,  said 
Weeden  made  a  conveyance,  with  full  covenants  of  title  and  war« 
fanty,  by  which  he  purported  to  convey  to  one  Ira  Piine  in  fee  said 
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parcel  of  land  now  in  diapnto.  At  the  time  of  the  making  of  thia 
conyejance^  said  Weeden  was  the  owner  in  fee  of  the  premiaea 
therein  deecribed  aa  aforesaid^  except  the  parcel  of  land  now  in  dia- 
pute,  which  was  then  vested  in  said  Silas  Beynolds  by  yirfcue  of  said 
deed  to  him.  On  the  25th  day  of  January,  1847,  Paine  made  a  oon- 
yeyauce  with  ftiU  covenants  of  title  and  warranty,  to  one  Patrick 
Quigley,  containing  the  same  description  as  in  the  deed  from  Weeden 
to  Paine.  On  the  6th  of  August,  1866,  Qnigley  made  a  conveyance 
with  fall  covenants  of  title  and  warranty  to  one  Edward  Kennady, 
containing  the  same  description  as  in  the  deed  from  Paine  to  Quig- 
ley. And  on  the  12th  day  of  April,  1867,  Kennady  made  a  convey- 
ance with  fall  covenants  of  title  and  warranty  to  the  plaintiff, 
containing  the  same  description  as  in  the  deed  from  Quigley  to 
Kennady. 

On  the  24th  day  of  November,  1845,  Beynolds  conveyed  to  Wee- 
den, with  warranty,  the  parcel  of  land  now  actually  in  dispute  as 
part  of  a  larger  lot,  and  on  the  8th  day  of  January,  1847,  Weeden 
made  a  conveyance,  with  warranty,  to  Williams  ft  Belcher,  who,  on 
the  1st  day  of  August,  1849,  made  a  conveyance,  with  warranty,  to 
one  Jesse  Fillmore.  On  the  16th  day  of  June,  1855,  Fillmore  made 
a  conveyance,  with  warranty,  to  John  E.  Burrows,  who,  on  the  12th 
day  of  July,  1856,  made  a  conveyance,  with  warranty,  to  one  George 
Durfee.  On  the  14th  day  of  September,  1858,  Durfee  made  a  mort- 
gage to  the  Mechanics'  Savings  Bank,  who,  on  the  29th  day  of 
March,  1861,  under  powers  of  sale,  made  a  conveyance  to  the  de- 
fendant. The  conveyances  from  Weeden  to  Williams  &  Belcher, 
from  Williams  ft  Belcher  to  Fillmore,  from  Fillmore  to  Burrows, 
from  Burrows  to  Durfee,  from  Durfee  to  the  Mechanics'  Savings 
Bank,  and  from  the  Mechanics'  Savings  Bank  to  the  defendant,  all 
purport  to  convey  the  parcel  now  actually  in  diapnte  aa  part  of  a 
larger  lot  AU  tiie  above-mentioned  deeds  were  recorded  in  the 
order  of  their  respective  dates. 

W.  ff.  Or$9ne,  for  plaintilC 

Marhlandy  for  defendant 

DuBras,  J.  Thisis  an  action  of  treapaas  and  ejectment,  in  whidi 
the  plaintiff  and  defendant  both  derive  title,  through  intermediate 
grantees,  from  one  Gkorge  Weeden.    Tn  May,  1845,  Weeden,  having 
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then  Eo  title,  oonTeyed  the  land  in  dispute  to  the  phdntilF's  prede* 
oessor,  and  afterward,  in  Noyember,  1845,  aoqnired  title  to  the  same. 
In  1847,  he  oonyejed  to  the  predecessor  of  the  defendant  The  con- 
yeyanoes  through  whieh  the  plaintiff  claims  contain  fall  corenants 
of  title  and  warranty,  and  all  the  deeds  on  both  sides  were  recorded 
in  the  order  of  iheir  respective  dates. 

The  plaintiff  contends  that  the  title  aoqnired  by  Weeden  in 
Noyember,  1845,  inured  to  the  benefit  of  the  prior  grantee  and  his 
assigns,  and  entitles  him  to  recover  of  the  defendant 

At  common  law,  where  a  person  having  no  title,  conveyed  by 
feoflhient,  fine,  recovery,  or  lease  by  indenture,  and  afterward 
acquired  title,  it  was  held  that  the  after-acquired  title  would  feed 
the  estoppel  created  by  the  conveyance,  and  convert  the  same  to  an 
interest  in  the  grantee,  so  as  to  conclude  the  grantor  and  all  persons 
claiming  under  him.  In  this  country,  where  the  common-law  modes 
of  conveyance  have  never  prevailed  to  any  considerable  extent,  the 
same  rule  has  been  applied  to  conveyances  with  warranty  under  the 
statute  of  uses,  the  warranty  being  deemed  to  have  the  same  efficacy, 
by  way  of  estoppel,  as  feoffment,  fine,  recovery,  or  lease  by  indenture. 
The  American  cases  are  very  ftiUy  collected  in  2  Smith's  Lead.  Gas. 
(6th  ed.)  723,  ei  seq.,  and  in.  the  ninth  chapter  of  Rawle  on  Gove- 
nants.  The  doctrine  of  these  cases,  or  of  the  major  part  of  them,  how- 
ever, has  been  impugned  by  the  American  annotator  of  Smith's 
Leading  Oases,  and  by  Mr.  Rawle,  as  based  on  a  misconception  of 
the  English  authorities  and  as  erroneous  in  principle, — the  war- 
ranty being,  in  their  view,  effectual  only  by  way  of  estoppel  or  rebut- 
ter against  the  warrantor  and  his  heirs,  but  inoperative  on  the  after- 
acquired  estate, — and,  also,  as  inconsistent,  where  applied  to  the  pre- 
judice of  a  bona  fide  purchaser  for  value  without  notice,  with  the 
spirit  and  purpose  of  the  recording  acts  of  the  several  States.  The 
argument  in  support  of  these  views  is  certainly  very*  strong,  if  not 
theoreticaUy  unanswerable ;  but  the  doctrine  impugned  has  been  so 
often  and  so  fully  recognized  in  the  courts,  and  repeated  in  the 
text-books,  that  we  feel  bound,  out  of  regard  for  the  security  of 
titles,  to  foUow  the  precedents.  The  argument  derived  from  the 
recording  acts  was  particularly  urged  in  WhUe  v.  Patien,  24  Pick. 
324,  and  in  Jarvis  v.  Aikens,  25  Yt  635,  and  in  both  cases  disre- 
garded ;  and  it  may  be  remarked  that  the  doctrine,  however  much 
It  may  be  at  variance  with  the  spirit,  does  not  violate  the  letter  ojl 
the  recording  acts.  And  see  Baxter  v.  Bradbury ^  20  Me.  860; 
Vol.  XL  —  38 
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Mack  T.  TFiZbrd;  18  K.  H.  889 ;  Dudbg  y.  CkMwO,  19  (kmxL  fOB, 
2S6;  MiekleiY.  Ibwnsmdy  18  N.Y.  428,  575;  i&miM  t.  Sbikner,  9 
Pick.  52;  7^  Bank  of  Utiea  y.  M0rs6reau,  8  Barb.  Oh.  528; 
OreenL  Gniiaey  yoL  4,  p.  430,  note ;  Kent,  yoL  4^  p.  98  (side  page) 
and  notea.  We  think  the  rale,  notwithstanding  aome  adYerae  and 
some  doubting  deoiaiona,  has  been  too  uniformly  reoogniaed  by  the 
American  courts  to  be  now  repudiated  or  modified  without  the 
authority  of  a  statute,  and  we  are  free  to  say,  we  think  a  statute  ia 
called  for  in  Yiew  of  this  state  of  the  law,  in  order  to  carry  into 
frill  effect  the  policy  of  our  recording  act,  and  to  preYent  its  oper- 
ating, in  cases  of  this  kind,  as  a  snare  rather  than  aa  a  protection  to 
purchasers. 

The  Yiew  of  the  law  frimiahes  an  answer  to  the  defendant's  flxst 
point,  to  wit:  that  the  plaintiff  can  reooYer  only  on  the  strength 
of  his  own  title,  not  on  the  weakness  of  his  adYersary's.  ISrmnwm 
Y.  Lawrence,  1  Salk.  276 ;  Palmer  y.  Skine,  2  Ld.  Baym.  1550, 
1554. 

The  defendant  contends  that  the  plaintifl^  by  admitting  in  the 
agreed  statement  that  Weeden  had  no  title  when  he  couYeyed  to  the 
plaintiff's  predecessor,  has  lost  his  right  to  insist  upon  the  estoppeL 

Gomyn  says:  ''A  man  shall  not  be  estopped  when  the  truth 
appears  by  the  same  reoord.''  Oom.  Dig.  Estoppel,  R  2.  And  again, 
<<  If  the  jury  find  the  truth  of  the  fact,  the  court  will  giYe  judg- 
ment acooidingly  without  regard  to  tiie  estoppeL''  Oom.  Dig. 
Estoppel,  E.  10.  In  Wkeeloek  y.  Henehaw,  19  Pick.  841,  345,  the 
court,  citing  Oomyn,  says :  ^  The  same  principle  applies  where  the 
parties  agree  to  submit  a  case  to  the  decision  of  the  court  upon  cer- 
tain facts  agreed ; "  and  refrised,  in  that  case,  to  allow  the  plaintiff 
the  benefit  of  an  estoppel  against  his  own  admission  of  the  truth. 
The  rule,  howcYer,  is  not  without  its  qualifications ;  and  Oomyn 
sayB :  '<  Where'  an  estoppel  binds  the  estate  and  conYcrts  it  to  an 
interest,  the  court  will  adjudge  accordingly ;  as  if  A  leases  land  to  B 
for  six  years,  in  which  he  has  nothing,  and  then  purchases  a  lease 
of  the  same  for  twenty-one  years,  and  afterward  leases  to  0  for  ten 
years,  and  all  this  is  found  by  Yerdict,  the  court  will  adjudge  the 
lease  to  B  good,  though  it  was  so  only  by  conclusion.''  And  so^ 
also,  the  law  is  expressly  decided  in  Rawlytfe  case,  4  Go.  52 ;  and  in 
Weak  Y.  Lowery  Pol.  54,  which  latter  case  oYerrules  Iseham  y.  Mot" 
rice,  Gro.  Gar.  109,  in  which  a  different  Yiew  obtained.  In  Weale  y 
Lower,  in  answer  to  this  objection  made  on  the  authority  of  Tstham 
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T.  MarricB,  it  was  Mdd»  ^  that  the  law  is  ao  in  oases  of  obligations, 
4X>f8nantBy  or  personal  oontraots,  whidh  oannot  be  tamed  into  an 
estate,  bat  in  other  oases  where  the  estate  is  boond  by  the  oondasion 
and  concerted  into  an  interest,  although  the  joiy  find  the  matter  at 
large,  yet  the  ooort  shall  jadge  aooording  to  law  that  the  estate  is 
good  by  reason  of  the  estoppeL''  This  ease,  as  well  as  Batolyn's 
cam,  was  dedded  after  matare  oondderation,  and  is  of  high  anthor- 
tty.  And  Webb  y.  Austen,  8  Soott,  K.  R  419;  2  Wms.  Saunders, 
418  e;  MeLaugbland  r.  Wood,  1  BoL  Abr.  474;  and  Baoon's  Abr. 
Leasee,  0,  cited  in  8  Soott,  K.  R  444^  446 ;  i>M  r.  OUver,  5  M.  ft 
R  S02.  Indeed,  the  role  that  the  estoppel  will  not  avail  where  the 
troth  appears,  woold  not  seem  to  be  so  inflexible  that  it  may  not  be 
disregarded,  even  where  no  estate  is  sabseqnently  aoqaired,  if  jas- 
tioe  requires.  OUAbertson  y.  Irving, 4  H.  &  K.  620,  742;  2  Smith's 
Lead.  Oas.  (6th  ed.)  712. 

In  Wheeiock  y.  Henshaw,  19  Pick.  841,  where  the  estoppel  was 
dissllowed  because  the  fiacts  were  admitted,  no  estate  was  acquired 
to  feed  the  estoppel  after  the  making  of  the  deed  relied  on  as  creat- 
ing the  same.  In  the  latter  case  of  White  y.  Patten,  24  Pick.  324, 
which  was  also  tried  on  an  agreed  statement  disclosing  the  fiacts, 
and  apparently  without  reserve,  the  court  held  that  if  one  having 
no  titl3  to  land  conveys  the  same  with  warranty,  by  a  deed  which  is 
duly  recorded,  and  afterward  acquires  a  title  and  conveys  to  a 
stranger,  the  second  grantee  is  estopped  to  aver  that  the  grantor 
was  not  seised  at  the  time  of  his  conveyance  to  the  first  grantee, 
thus  giving  eflTect  to  the  estoppel  notwithstanding  the  admission* 

We  think  if  an  estoppel  by  warranty  is  to  have  any  effect  at  law 
beyond  the  warrantor  and  his  heirs,  we  ought  to  follow  out  the  anal- 
ogies of  an  estoppel  by  the  common-law  modes  of  assurance,  and 
to  hold  that  the  title  which  accrues  to  the  grantee  or  his  assigns^ 
when  the  estate  is  subsequently  acquired,  cannot  be  prejudiced  by 
any  admission  of  the  truth.  We  know  of  no  case  which,  while 
recognizing  the  estoppel  as  binding  on  a  second  grantee,  intimates 
that  in  a  case  of  this  kind  the  party  setting  up  the  estoppel  will  lose 
the  benefit  thereof  by  admitting  the  truth,  or  not  objecting  to,  its 
oeing  proved.  We  therefore  decide,  that  the  plaintiff's  right  to  insist 
on  the  estoppel  is  not  impaired  by  his  admission. 

The  defendant  also  contends  that  the  deed  firom  Weeden  to  the 
plaintiff  being  a  deed-poll,  does  not  create  an  estoppel,  because 
estoppels  must  be  mutual,  and  a  deed-poll  will  not  estop  the  grantee 
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The  case  of  Oardn^ry.  Sreene,  0  B.  L  104^  oontains  a  dictum  whiob 
is  relied  on  in  sapport  of  this  position ;  bat  being  in  this  respeet 
merely  obii&r  didwmj  we  do  not  regard  it  as  binding  anthority.  Of 
all  the  cases  in  which  an  estoppel  by  warranty  has  been  appUed,  no 
one  is  pointed  out  in  which  its  applicability  was  qnestioned  on  this 
ground ;  and  yet  we  cannot  suppose  that  in  all,  if  even  in  the  greater 
part  of  them,  the  conyeyanoe  was  by  deed  indented  The  warrantor 
is  equally  liable  to  suit,  whether  the  warranty  is  contained  in  a  deed- 
poll  or  an  indenture,  and  therefore  in  so  fiiur  as  the  estoppel  is  applied 
to  avoid  cirouity  of  action,  the  reason  for  it  is  the  same  in  either 
ease.  We  think  Mrl  Hare  presents  the  correct  riew  in  his  note  ta 
the  T.  Olivier,  8  Smith's  Lead.  Oas.  (6th  ed.)  713.  He  says :  "*  Whether 
an  estoppel  shall  conclude  both  parties  or  be  limited  to  one,  depends 
upon  the  intention  as  collected  ftom  the  whole  deed.  There  is  no 
mle  of  law  which  preyents  a  man  binding  himself,  while  leaiing 
eChenfiee.'* 

We  do  not  find,  among  Ae  objections  which  are  made  to  the  plain* 
tifl's  daim,  any  snffldent  reason  to'preyent  the  recorery.  We  gire 
ptdgmmt  for  tk$plaint%f. 


FmrvB,  J^  disnnted. 


CASES 
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▲  milnMid  ecirpontloBy  hi  oongktoiatlon  of  the  paymsat  bf  a  penon,  of  a  oertala 
wm  of  nonqr,  and  of  Us  agraeaMat  to  supply  the  pawengew  on  the  tialaa 
wHh  loed  water,  iaraed  to  htaa  a  Maaon  tiekol  over  their  nad  and  pennlfcted 
blm  lo  fell  pepped  eom  09  their  tialna.  iMtf»  that  while  tiaveUag  nndef 
thia  oontiaot,  he  was  a  pamenger  and  not  a  forrant  of  the  oorporatlon.  {Sm 
noU,  p.  804.) 

▲  person  was  killed  while  riding  on  defendant's  road,  on  a  season  ticket  oon- 
talning  this  condition :  "  The  corporation  assumes  no  liability  for  any  pe^ 
sooal  injury  received  while  in  a  train  to  any  season  ticket  holder."  AM» 
that  this  condition  did  not  veltoTe  the  defendant  from  their  legal  UahUity,  cm. 
aa  Indictment  nnder  a  penal  statnte,  Unr  gross  aegUgence. 

LrDicnoBHT  imdier  the  Oem  Stat,  ch.  63,  §  97,  to  leooYor  a  fine 
for  the  nae  of  the  widow  and  children  of  George  Johnson,  alleged 
to  haye  been  killed  by  reiMon  of  the  grosa  negligenoe  of  aerranti 
and  agents  of  the  defendant  oorporatlon  while  he  waa  a  paaaenger 
on  their  railroad.  At  the  trial,  the  fiicts  were  agreed  npon.  The 
defendant,  in  oonaideration  of  the  payment  to  them  of  a  oertain 
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lum  of  money  in  qnarter-jearly  inatallmentSy  and  of  his  agreement 
to  supply  the  passengers  on  one  of  their  trains  with  ioed-water,. 
issued  season  tiokets  to  Johnson  quarterly  for  his  passage  on  their 
trains,  and  permitted  him  to  sell  t>opped  eom  on  their  trains.  The 
season  tiokets  contained  the  following  indorsement:  '^  The  corponw 
tipn  assumes  no  liability  for  any  personal  injury  received  while  iu 
a  train  to  any  season  ticket  holder."  The  other  facts  relating  u> 
Johnson's  connection  with  the  company  are  stated  in  the  opinion* 

Johnson  was  killed,  while  riding  on  defendant's  road^  under  th» 
season  ticket,  by  reason  of  a  collision  between  the  train  and  a  hand- 
oar  in  charge  of  defendant's  servants. 

The  jury  returned  a  verdict  of  guilty,  and  the  defendant  alleged 
exceptions. 

O.  A.  Tbrr^,  for  Commonwealth. 

D.  8.  Richardwn  A  C.  H.  B.  SnoWf  for  dafbndaat 

Axes,  J.  In  order  to  maintain  this  indictment^  it  should  be  made 
to  appear  that  the  person  for  whose  death  it  was  brought  was  a 
passenger  upon  the  defendants'  road  at  the  time  of  the  accident^ 
and  that  his  death  was  occasioned  by  the  negligence  or  carelessness 
of  the  company,  or  the  unfitness  or  gross  negligence  or  carelessness 
of  its  servants  or  agents.  Oen.  Sts.,  oh.  68,  §  97.  The  defendante 
object  that,  upon  the  fiacts  reported,  neither  of  the  two  conditions, 
upon  which  their  liability  depends,  was  fulfilled ;  that  the  man  whe 
lost  his  life  was  not  a  passenger,  but  a  servant  or  workman  of  the 
oompany;  and  that  there  was  no  legal  and  competent  evidence  of 
negligence  on  the  part  of  themselves  or  their  servants  or  agents. 
We  think  that  neither  of  these  objections  can  be  maintained. 

It  appears  that  he  made  to  the  defendants  on  October  17,  I868» 
an  offer  to  pay  them  a  certain  sum  of  money  ^for  the  privilege  of 
riding  and  selling  pop-corn  on  all  passenger  trains"  on  their  road, 
giving  them  the  alternative,  however,  of  his  having  the  same  privi- 
lege at  a  price  ten  dollars  less  per  quarter,  if  he  famished  ice  and 
wjtter  for  the  passengers  during  the  summer  months.  In  reply  to 
this  oSbr,  he  was  notified  in  writing  that  ''he  would  be  charged 
two  hundred  dollars  per  annum  for  right  to  sell  com  in  oars  whole 
length  of  road,**  ''and  he  to  do  no  watering  passengers  in  cars." 
Under  this  agreement  he  traveled  in  the  cars  until  the  following 
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nmimer,  when  he  made  a  further  proposition,  to  furnish  ioe  and 
see  that  water  was  supplied  to  the  passengers  of  the  morning  train 
np  as  fieur  as  the  tnnnel,  if  he  could  hare  permission  to  sell  his  com 
in  the  extra  trains,  which  privilege  he  did  not  have  under  the 
original  agreement  This  proposition  was  accepted  and  acted  upon. 
No  particular  time  was  mentioned  in  this  agreement^  and  no  other 
agreement  was  made ;  but  in  the  summer  of  1870  he  had  begun 
supplying  water  to  the  passengers^  as  in  the  preceding  season. 

It  appears  that  the  selling  of  com  to  the  passengers  in  the  trains 
aad  been  his' regular  business  for  a  long  time,  and  that  in  order  to 
follow  that  business  he  held  a  season  ticket,  renewed  eyery  quarter, 
and  was  a  trareler  oyer  the  road  subtantially  eyery  day.  It  appears 
to  us  that  in  this  state  of  facts  be  must  be  considered  as  a  passen- 
ger, within  the  meaning  of  the  statute.  It  certainly  can  make  no 
difference,  that  his  object  in  traveling  was  to  sell  his  merchandise 
while  in  the  act  of  tmyeling ;  and  that  he  had  no  other  purpose  in 
going  oyer  the  road.  lake  other  season  ticket  holders,  he  paid  the 
defendants  for  the  privilege  of  passing  and  repassing  regularly  over 
the  road,  and  was  at  liberty  to  go  or  not  as  he  pleased.  It  appears 
to  us  that  the  services  which  he  rendered,  in  furnishing  water  to 
passengers,  were  intended  as  a  compensation  for  some  increase  in  his 
privileges.  The  fact  remains,  that  he  was  traveling  on  his  own 
business,  and  not  on  that  of  the  defendants.  Even  if  the  report 
states  what  amounts  to  an  implied  renewal  of  the  contract  of  the 
previous  year,  the  traveling  and  the  accommodation  to  passengers 
during  the  summer  months  were  merely  incidental  to  his  regular 
business,  and  were  for  his  own  convenience  and  not  for  the  defend- 
ants'. 

Upon  the  other  poin^  we  think  it  was  entirely  a  question  of  fact 
whether  negligence  on  the  part  of  the  defendants,  within  the  mean 
ing  of  the  statute,  was  shown  to  have  existed.  We  cannot  say, 
upon  the  report,  that  there  was  no  evidence  to  submit  to  the  jury 
upon  that  question.  On  the  contrary,  there  was  evidence  tending 
to  show  carelessness  on  the  part  of  the  track-master  in  the  manage- 
ment of  a  hand-car,  and  that  such  negligence  was  the  cause  of  the 
accident  The  question  was  therefore  properly  submitted  to  the 
jury.  Oagn&r  v.  Old  CMony  A  Newport  BaOway  Co.^  100  Mass. 
208. 

We  think,  fturthermoie,  that  none  of  the  conditions  printed  upon 
the  back  of  the  tidcet  could  have  the  effect  to  relieve  the  defend- 
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nti  from  their  legal  liability,  under  a  penal  statate,  for  groat 
negligence  and  carelceaness. 

Ezcep/iofU  overruleJL 

Hon.— In  Fwnwiii  T.  Omtm  Qtwta  SUam  Haio.  Qtk,  44  Gil.  71,  a  iliiillwr  polQi  ww 
dtolded.  Flalollff  WM  kMirfiHr  iMtf  upon  tba  ■taamboat  of  dafendaDU,  undar  an  agre^ 
niMitbf  whlofa  iM  WMtopar  tlMm  two  huadaad  doUan  par  moatli  for  tlia  priTilam 
•ad  uaa  of  tha  liar*  do.  Ha  alap  actad  fa  upaot  for  an  azpraaa  eompaii]r«  auch  ooa- 
panf  paylDc  dafandanta  a  inooibly  rata  for  earrylnc  packagaa  and  raaaaanicar  ovar  tlm 
nwla.  DafOndantiT  wwrta  co»ala>ad  partly  oC  a  piiaiw  hy  ataamboat  and  partly  of  m 
vmmm  by  Bdlway.  PlalnUf  waa  Iniured  by  dafandanta*  railway  aofina,  wbau  on  bla 
w«f  to  taka  abaiia  of  tba  bar  and  tba  axpreaa  mattar.  Mdd,  pbdntUT  auaulncd  tbo 
NlMloii  off  pawMOiW  to  dafandanta,  and  not  tba  relation  of  aotplorra.  Tbaeourtbald 
lili  if  an  aa  ba^katpap;  pUlaUf  wa»»  In  no  aaqat,  uk  amplwraaof  dofondaata.  ->  Wm* 


OomiOKWKALTU    V.    BSKKBIT. 
<lMMMa.«k/ 

HeiwidiBl  waa  pwoigdta  i^p4a«i  f oi  ▼lola4on  of  a  alatitlo  wkieb  bad  baw 
ivpaalod  bgr  *  li^tar  etatato,  but  wbich  piOTidad  thai  aothing  therein  contained 
■boaU  aflbet "  any  penalty  or  forfeiture  alieadj  inenmd  under  the  provia* 
lona  of  any  law  In  force  prior  to  the  paoeage  of  this  aot"  The  oflenae  alleged 
oceorted  beloie  the  latter  etatnte  took  ellbet»  but  alter  ita  approval  by  tha 
governor.    AU,  that  the  Indictment  waa  aaatalaabla. 

CoxPULiNT  that  the  defendant  did,  on  Jnly  1, 1870,  keep  intozi- 
eating  liqnora,  with  intent  to  sell  the  same  without  authority  there* 
for.  The  jury  returned  a  verdict  of  guilty  and  defendant  alleged 
eoEoeptions.  There  were  two  cases  tried  together,  but  as  the  second 
ii  unimportant  that  part  of  the  opinion  relating  theieto  is  omitted. 

F.  P.  Chmtding,  for  defendant 

O.  Alien,  Attcmiey-Geiieral,  for  Oommonwealfli. 

MoMOK,  J.  Theae  two  cases  were  argued  together.  The  first  ia 
a  complaint  for  keeping  intoxicating  liquor  with  intent  to  sell  in 
fiolation  of  law ;  the  other  is  an  indictment  for  keeping  and  main- 
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teining  a  teii«ii«at  naed  for  the  illegal  sale  and  keeping  of  intoxi- 
eating  liqnor. 

1.  The  ooort  in  rabstance  rnled,  that  the  defendant  might  be 
oonTioted  on  the  oomplaint»  upon  proof  that,  on  Jnlj  4^  1870,  he 
kept  ale  with  intent  to  sell  it  in  violation  of  the  statute  of  1869, 
chapter  4159  eectione  81,  86.  The  question  is,  as  to  the  correctness 
of  this  ruling. 

The  statute  of  1870,  chapter  389,  which  repealed  the  provisions 
of  the  statute  of  1869  under  which  this  complaint  was  brought,  was 
approved  by  the  governor  June  22,  1870,  and  went  into  efTect  July 
22,  1870.  The  complaint  was  made  after  the  act  had  gone  into 
effect.  The  defendant  contends  that  he  could  not  be  legally  con- 
victed, because  there  was,  at  the  time  of  the  complaint  and  of  the 
trial,  no  law  in  force  which  would  authorize  the  court  to  try  or  sen- 
tence him  for  the  act  complained  ol  And  this  would  be  so,  unless 
the  case  falls  within  the  saving  danse  of  the  repealing  statute. 

It  is  settled  by  numerous  adjudications  in  this  Commonwealth, 
that  there  can  be  no  legal  conviction  of  an  offense,  unless  the  act  is 
contrary  to  law  at  the  time  it  is  committed ;  nor  can  there  be  a 
judgment,  unless  the  law  making  the  act  unlawful  is  in  force  at  the 
time  of  the  indictment  and  judgment  CommonweaUh  v.  MarshaU^ 
11  Pick.  350;  ChmmonwecMh  y.  EimbaU,  21  id.  373;  Common^ 
wealth  V.  Pattee,  12  Gush.  501 ;  CommonweaUh  v.  Edwards,  4  Gray,  1. 
But  the  saving  clause  in  a  repealing  statute  prevents  the  operation 
of  the  repeal,  and  continues  the  repealed  law  in  force  as  to  all  cases 
to  which  it  applies.  The  question  in  this  case,  therefore,  is  whether 
the  saving  clause  of  the  statute  of  1870,  chapter  389,  section  8, 
applies  to  it    We  are  of  the  opinion  that  it  does. 

If  the  saving  clause  had  included  only  penalties  or  forfeitures 
incurred  prior  to  the  passage  of  the  act,  it  would  not  have  applied 
to  the  defendant's  case.  Johnson  v.  Faf/,  16  Gray,  144  But  such 
is  not  the  language  of  this  statute;  it  is  ''any  penalty  or  forfeiture 
already  incurred  under  the  provisions  of  any  law  in  force  prior  to  the 
passage  of  this  act*'  A  statute  speaks  Arom  the  time  when  it  takes 
effect  A  penalty  '*  already  incurred "  is  one  incurred  at  any  time 
before  the  stajnite  takes  effect  If  the  provision  had  been  merely  to 
save  **  all  penalties  already  incurred,"  there  would  be  no  doubt  as  to 
its  oonstmction.  The  addition  of  the  provision  that  the  penalties 
must  also  be  incurred  under  a  law  in  force  prior  to  the  passage  of 
the  act,  which  perhaps  is  tautological,  does  not  change  the  construo- 
VoL.  XL  — 89 
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tiiooBu  We  think  the  intentioii  of  the  legidatme  was  to  proride  thai 
the  aet  ahoiild  not  afEbot  any  penalty  inonrred  before  it  took  eflbot 
When  the  ftatnta  beoame  qpentiTe»  the  defendant  was  liabk  to  a 
penalty  ahfeady^  that  iM,  at  that  time  inonrred  nnder  the  pxonaiona 
of  a  law  in  ftine  prior  to  the  panage  of  the  aot^  and  might  be  prooe- 
ented  Ibr  it    Hia  oonTietion,  thetefiyre,  in  the  firat  oaae  was  l^gaL 

JBaoMiliMif  eeeiTMliii* 
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■ad  dflteidMil  BUide  an  onl  ooatnol  te  thi  «la  «<  pnymtiy  bgr  tk» 
plaintiff  to  \\m  rtnffinilint,  tml  wifih  flnponHail  ammof  moMywilb  %  tkM 
puty^tobe  paid  Iqr  Urn  to  «ftth«r»  In  oaM  «k»  othsr  ahoald  fidl  to 
bis  pari  of  the  eonlmel.  EM,  thai  tba  d^poril  waa  not  aa  ' 
witbfai  tba  atatata  al  fiaada. 

Acmov  of  oontraot  for  breach  by  defendant  of  an  oral  agraement 
to  bny  the  ttook  of  plahitilPe  livery  stabla  Detenaey  the  statnte 
offhtnda.  The  trial  jndge  direoted  a  nardiet  for  the  defendant  and 
reported  the  oaae  for  reridon  of  thia  oonrt  The  ophdon  atatea  the 
feoti. 

T.  O.  KmU,  for  plaintiii: 

P.  B.  Aldriehf  for  defendant 

OhapmaK)  0.  J.  It  appears  by  the  report,  that  the  parties  made 
an  oral  oontiact  for  the  sale  of  property  by  the  plaintiff  to  the 
defendant,  and  that  each  of  them  deposited  tiie  sum  of  $200  in  the 
hands  of  one  Tafb.  The  plaintiff  contended  that  the  money  de- 
posited by  the  defendant  was  giren  in  earnest  to  bind  the  bargain, 
or  in  part  payment.  The  defendant  contended  that  it  was  nnder 
an  agreement  that  the  sum  should  be  forfeited  in  case  he  refosed 
without  just  canse  to  perform  the  contract.  The  jniy  found  that  it 
was  not  deposited  in  earnest  or  in  part  payment,  but  was  deposited 
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''as  ft  foiUntiiie^  to  be' paid  oyer  to  the  party  who  was  ready  to  per- 
fivrm  the  oontrao^  if  the  other  party  neglected  to  do  so;**  and 
mider  the  inBtmction  of  the  oourt  found  for  the  defendant.  The 
phdntifl  oontenda  that  the  finding  should  have  been  for  the  plain- 
till^  becans^  if  the  money  was  deposited  as  a  forfeiture,  as  stated,  it 
amounted  to  ^  earnest,"  within  the  meaning  of  the  statute  of  frauds. 
This  depends  upon  the  proper  definition  of  that  term  as  used  in 
the  statute. 

The  idea  of  ''  earnest,''  in  oonneotion  with  oontraots,  was  taken 
from  the  dTil  Uw.  Ofiterbock  on  Braoton  (Am.  transL),  145.  It  is 
not  neoeesaiy  to  consider  its  precise  eflTeot  under  that  law.  As  used 
in  the  statute  of  frauds^  ''earnest"  is  regarded  as  a  part  payment  of 
the  price.  2  BL  Com.  447;  Pardags  y.  CMb,  1  Saund.819  b; 
Lamgfort  y.  TOer,!  SaUc  118;  MarUmr.  TObeU^lb  Q.  B.4S8; 
Walk$r  y.  yuang,  16  H.  &  W.  803;  1  Dane's  Abr.  385.  The  case  of 
Bknkinmfp  r.  Olojftom,  7  Taunt  097»  dted  by  the  plaintifl^  turned  on 
the  question  of  ddiYery. 

The  deposit  with  Taft  was  not  therefore  equiyaient  to  an  earnest 
to  bind  the  bafgaiUt  or  part  payment,  and  there  was  not  a 
sale  within  the  statute  o£  fhmds.    The  ruling  was  correct 

Judgmmt  an  fke  p$rdiek 
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(lMlfMi.ii.) 
F%r§  itmiranes — miutatameni  ^  broker  a»tou§$tf  MUttn^, 

A  poUcj  of  luranaoe  agaiiwt  fire  wm  iaraed  on  a  bnflding,  apon  the  appU- 
catton  of  an  Inenianee  bicker,  who,  without  the  owner's  knowledge  or 
anihorltjy  itnted  in  the  application  that  the  hnilding  wna  need  as  a  maehine 
shop.  It  was,  in  fact,  used  as  an  organ  factory,  the  risk  on  which  was 
more  hasardons  than  on  a  machine  shop.  The  owner  accepted  the  policy 
expressed  to  be  on  a  machine  shop,  and  paid  the  premium.  In  an  acdon 
on  the  policy  after  loss,  hM,  that  the  policy  was  void,  as  the  minds  of  the 
parties  ne^er  met  on  the  sabjeet-matter  of  the  contract. 

Action  on  a  policy  of  insurance  against  fire^  issued  by  defendant, 
nsuring  the  plaintiff  in  the  sum  of  12,500  ''on  his  framo  two-story 
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bmldingy  ooonpied  as  a  machine  shop  and  sitaated  "  in  Woroeeter. 
By  the  tenns  of  the  policy  ih^  application  was  made  a  part  of  the 
contract,  and  it  was  conditioned  that,  ^^  if  the  risk  shall  be  increased 
by  any  means  whatever,  within  the  control  of  the  insnred,  this 
policy  shall  be  void/'  and  **  whenever  a  bnilding  hereby  insured 
shall  be  altered,  enlarged  or  appropriated  to  any  other  pnriK>seB 
than  these  herein  mentioned,  or  the  risk  otherwise  mcreased,  by  the 
act  or  with  the  knowledge  or  consent  of  the  insured,  without  the 
consent  of  the  company  first  obtained  in  writing,  this  policy  shall 
be  void.'' 

The  application  for  the  insurance  was  made  by  one  Gleason,  an 
insurance  broker,  in  the  name  of  the  plaintiflT,  and  was  taken  by 
him  to  one  Mowry,  an  insurance  agent,  having  authority  firom  the 
defendant  to  receive  and  transmit  applications  to  them.  Mowry 
filled  up  certain  blanks  in  the  application  from  information  fur- 
nished by  Oleason — among  others  that  the  building  was  used 
for  the  manufacture  of  machinery.  Before  writing  in  this  answer 
Mowry  asked  Gleason  ''what  was  done  in  the  building P''  and 
Oleason  replied ''  that  it  was  used  as  an  organ  and  melodeon  factory, 
but  he  believed  that  a  small  part  of  it  was  to  be  sometime  used  for 
a  machine  shop.''  Mowry  forwarded  the  application  to  defendants 
who  returned  a  policy.  Mowry  gave  this  to  Gleason  and  Gleason 
delivered  it  to  plaintifr,  who  thereupon  paid  the  premium. 

The  plaintiff  did  not  see  the  application ;  gave  no  information 
from  which  it  was  filled  up,  and  did  not  know  of  its  existence,  ex- 
cept firom  the  reference  to  it  in  the  policy,  untO  since  the  com- 
mencement of  this  action.  And  the  first  knowledge  he  had  of  the 
insurance  was  when  Gleason  brought  the  policy  to  him  and  he 
paid  the  premium.  At  the  time  of  the  application  and  up  to  the 
time  of  the  fire  the  building  insured  was  used  and  occupied  as  a 
manufactory  of  organs  and  melodeons.  The  risk  of  the  destruction 
by  fire  of  such  a  manufkctory  was  agreed  to  be  greater  than  that 
of  a  machine  shop. 

^  Gleason  was  aooustomed  to  solicit  applications  fbr  msurance, 
firom  persons  owning  buildings;  and  to  procure,  either  directly 
firom  the  insurance  companies,  or  through  the  intervention  of 
agents,  policies  of  insurance ;  and  for  so  doing  he  leoeived  a  cer- 
tain amount  of  the  premium  paid  by  the  insured  to  the  company, 
as  a  commission  for  his  services.  He  did  not  solicit  in  behdf  of 
any  particular  company,  but  effected  insurance  in  such  companies 
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m  he  saw  Hi,  unless  the  party  to  be  insnied  indicated  a  preference. 
He  had  no  account  with  the  defendants^  his  name  not  being  on 
their  books  at  all;  and  had  ncTer  written  to,  or  receiyed  any  ktters 
ftom  thenu 

P.  R  Aldrieh,  tor  TfitintOL 

W.  0.  CMbum  {0.  AU&n  with  him ),  for  defendants. 

Amxs,  J.  It  is  a  fktal  defect  in  the  pluntifT's  case  that  the 
poliqr  professes  to  insure  a  machine  shop^  and  that  the  building 
destroyed  by  fire  was  not  a  machine  shop.  It  would  be  doing 
great  yiolence  to  language  to  contend  that  a  building  in  which 
organs  and  mdodeons  are  manufactured  can  be  correctly  described 
as  a  machine  shop.  It  appears  by  the  report  of  the  case,  that  the 
risk  of  destruction  by  fire  is  greater  in  the  case  of  a  building  in 
which  organs  and  melodeons  are  manufactured  than  that  of 
one  in  which  machinery  is  manufactured.  The  representation, 
therefore^  was  material,  and  it  was  untrue.  It  makes  no  dif- 
ference that  the  misrepresentation  was  accidental,  unintentional, 
and  without  any  firaudulent  intent,  or  even  that  the  party  insureJ 
was  ignorant  that  such  a  representation  had  been  made.  .In  either 
ease,  the  ground  of  objection  is  the  same;  the  insurers  were  misled. 
They  were  willing  to  insure  a  machine  shop,  and  supposed  they 
were  so  doing;  but  they  hare  never  insured  the  plaintifT's  oigan 
fiu^tory,  which  was  a  difTerent  and  more  hasardous  risk.  The  mis- 
representation takes  away  the  foundation  of  the  poliqr ;  and  as  it 
was  an  affirmation  of  a  fact  as  then  existing,  it  is  enough  to  pre- 
rent  the  poliqr  from  taking  effect  as  a  contract  The  minds  of  the 
parties  hare  not  met  upon  the  organ  factory  as  the  subject-matter 
of  insurance.  Eimbdn  y.  JBina  Insurance  Co^  9  Allen,  540; 
Oarpmier  y.  American  Ineuraiuse  Oo^  1  Story,  67 ;  Campbell  y.  New 
England  Insurance  Co.^  98  Mass.  381 ;  Wilbur  y.  Bowdiich  Insurance 
Co,y  10  Gush.  446.  The  plaintiff  sues  upon  the  policy,  and  the 
court  cannot  alter  the  contract  as  therein  expressed.  TMeiie  y. 
HamiUan  Insurance  Co^  8  Allen,  569.  However  unfortunate  this 
may  be  for  the  plaintiff,  he  accepted  the  policy  in  its  present  shape, 
and  cannot  complain  that  he  has  been  misled  by  it  Barrett  y. 
Union  Insurance  Co*,  7  Gush.  175. 

In  this  Yiew  of  the  case,  the  application  becomes  unimportant,  as 
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does  ako  the  qveetion  wheflier  OleMon  was  the  plaintiff's  or  tlw 
defendants'  agent  It  is  derisiye  of  the  oase,  that  the  policy,  mhkh 
the  plaintiff  aooepted  without  ol^eotion,  or  attempt  to  hare  any  mia» 
take  oorreoted,  cannot  be  applied  to  the  bnUding  which  was  d^ 
stroyed  by  the  in. 

JuJjfmmt  for  irfmiamti. 


PtMBCM  T«  Ononoi. 

B.) 


Tba  owner  of  a  machlno  shop  gavo  a  ofaaUel  mortgago  on  the  macjilnaiy 
therein,  before  it  wm  eet  up,  bat  in  contemplation  that  It  ehonld'  be  eel  vp 
and  attaehed  to  the  building.  He  afterward,  and  after  It  was  eet  up,  gava 
a  mortgage  on  tbe  land  and  boilding.  ffM,  that  the  second  mortgagee  conld 
hold  the  machinery  against  the  first  mortgagee. 

k  mortgage  of  a  machine  shop  coTors  machines,  pulleys  and  shafting,  bolted 
or  screwed  to  the  building,  or  to  blocks  bolted  to  the  building ;  also  essential 
parts  of  •the  machinery,  althoagh  they  can  be  detached  therefrom  without 
ii^ury.  But  it  does  not  cover  machines  which  are  not  fastened  to  the  floor 
but  are  supported  by  their  own  weight;  nor  machines  whieh  are  ftMrteaed 
to  benches,  although  run  from  the  shafting;  nor  ylaes  screwed  to  bendwa 
iilthoagh  the  bendies  are  nailed  to  the  building.    (8b$  mU,p,  814.) 

AonoH  in  tort  for  the  oonyersion  of  machinery  and  tools.  The 
case  was  referred  to  an  auditor  who  reported  as  follows: 

I  find  that  on  March  15,  ISO?,  Crawford  Pierce,  Joseph  B.  Pierce 
and  Henry  0.  Lothrop,  then  residing  and  doing  business  in  Mil- 
fbrd,  were  the  owners  of  a  machine  shop  in  Milford,  which  they 
had  erected  and  were  then  occupying  for  the  purpose  of  mannfac- 
tnring  therein  heel  and  toe  plates  and  shoe  nails,  and  were  also  on 
that  day  the  owners  of  certain  machinery  in  said  shop,  which  they 
used  for  the  purposes  of  their  manufacture ;  that  on  that  day  the 
said  owners  made  a  chattel  mortgage  of  said  property  to  Fisk  ft 
Haven  to  secure  the  payment  of  $3,200  in  one  year  with  interest, 
and  said  mortgage  was  duly  recorded  April  18,  1867,  with  the 
records  of  mortgages  of  personal  property  in  Milford ;  that  the 
title  to  said  property  acquired  under  said  mortgage  by  Fiek  ft  Haven 
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it  now  vested  in  the  plaintiflb ;  that  on  April  27, 1867,  the  Pieroei 
and  Loihiop  mortgaged  the  maohine  shop  and  the  lot  of  land  npon 
which  it  stood  to  the  defendant,  to  secore  the  payment  of  a  debt; 
and  that  the  defendant  is  now  the  owner  of  the  real  estate  mort* 
gage  and  debt,  which  is  unpaid.  The  plaintifb  claim  title  to  the 
machinery  nnder  the  mortgage  to  Fisk  ft  Hayen,  and  the  defend- 
ant claims  title  thereto  under  his  real  estate  mortgage. 

The  machinery  was  connected  with  and  attached  to  said  building 
as  follows :  1.  A  large  punch  weighing  8500  lbs.,  bolted  to  blocks, 
and  the  blocks  bolted  to  the  floor  timbers  of  the  building.  It  was 
operated  by  a  belt  and  pulley  connected  with  a  counter  shaft,  which 
was  connected  by  a  belt  and  pulley  with  a  line  of  main  shafting 
running  through  the  building.  2.  Two  small  punches,  weighing 
400  lbs.  each,  fastened  to  the  floor  by  screws,  and  operated  by  a  belt 
and  pulley  connected  with  the  main  shaft,  as  abore.  8.  Two  coun- 
ter sinking  lathes,  small  machines,  fastened  to  a  bench  by  screws, 
sad  operated  by  a  foot  moyement  passing  through  the  bench  from 
beneath.  4  Three  polishing  frames,  two  large  and  one  small,  &s- 
(ened  at  one  end  by  bolts  to  a  wooden  post  in  the  building,  and  at 
the  other  end  to  plank  supports  bolted  to  the  floor  timbers.  They 
were  operated  by  belts  and  pulleys  attached  to  counter  shafting, 
which  was  connected  with  the  main  shaft,  as  aboye.  5.  Two  rub- 
ber  emery  wheels  and  twenty-two  wooden  wheels,  which  belonged 
to  the  polishing  frames,  but  could  be  detached  therefrom  without 
injury  to  the  machine,  for  the  purpose  of  being  repaired  or  replaced. 
6.  One  rattler  and  frame,  a  small  machine,  its  bearings  resting  upon 
wooden  supports  fastened  to  the  timbers  of  the  building,  and  run 
by  a  belt  and  pulley  connected  with  the  main  shaft  7.  Fiye  large 
grindstones,  resting  upon  frames  which  stood  upon  the  floor,  and 
operated  by  belts  and  pulleys ;  three  of  them  connected  with  the 
main  shaft  by  counter  shafting,  and  two  connected  directly  with 
the  main  shait  8.  Three  yibrators,  weighing  1600  lbs.  each,  the 
frames  consisting  of  wooden  posts  twelye  inches  square  and  ten  feet 
high,  mortised  to  the  timbers  of  the  building  above,  and  at  the 
lower  end  resting  npon  stone  blocks  upon  the  ground  under  the 
flok>r.  The  posts  were  kept  in  place  below  by  the  floor  planking, 
and  the  machines  were  run  by  belts  and  pulleys  connected  with  the 
main  shaft  by  counter  shafting.  9.  One  polisher,  fastened  to  the 
floor  and  operated  from  the  main  shaft,  as  above.  10.  Two  tack 
ouMdiines,  weighing  2600  lbs.  each,  resting  upon  the  floor,  suppc^^ed 


312  MASSACHUSETTS, 

only  by  their  own  weighty  and  operated  from  the  main  shaft,  ai 
aboTe.  11.  One  slitter,  weighing  600  lbs.,  resting  npon  blocks 
which  rested  upon  the  floor,  not  fastened,  and  operated  from  th^ 
main  shaft  as  abore.  1)2.  One  wronght-iron  and  two  oast-iron 
rises,  ftstened  to  benches  by  bolts,  and  the  benches  fiistened  to  the 
cnilding  by  nails.  18.  One  8-foot  engine  lathe,  24-inch  swing,  and 
one  hand  lathe,  with  counter  shafting  and  hangers  to  each  machine. 
These  machines  rested  npon  the  floor  without  being  fastened  thereto, 
and  were  operated  by  a  belt  and  pulley  connected  by  the  counter 
shafting  with  the  main  shaft.  14.  One  fan-blower,  bolted  to  a 
plank,  which  was  bolted  to  the  roof  timbers  of  the  buildings,  and 
operated  by  the  main  shaft,  through  counter  shafting.  15.  One 
portable  blacksmith's  forge,  resting  on  the  floor,  without  fastening, 
and  connected  by  a  pipe  with  the  chimney  of  the  building. 
16.  Pulleys,  shafting  and  hangers,  fastened  to  the  timbers  of  the 
building  by  bolts  and  screws,  and  connected  with  the  machines  by 
belts.  17.  Two  anyils,  resting  npon  blocks  which  stood  npon  the 
floor. 

''  All  said  machinery  could  be  detached  and  remoyed  firom  the 
building  without  substantial  injury  either  to  the  machines  or  to  the 
building,  except  the  ribrators,  which  could  not  be  remoyed  with- 
out  taking  up  the  floor  of  the  building.  The  motire  power  to  run 
the  machinery  was  fhmished  by  a  steam  engine  connected  with  the 
building.  All  the  machinery  was  purchased,  designed  for  and 
adapted  to  said  business. 

On  March  15, 1867,  when  the  Fisk  ft  Haren  mortgage  was  giyen* 
all  said  machinery  was  in  the  shop  for  the  purpose  of  being  set  up^ 
but  only  the  large  punch,  one  grindstone,  and  the  anyils  and  forge 
were  in  position,  as  aboye  described ;  but  all  said  machinery  had 
been  placed  in  position,  as  described,  prior  to  April  27, 1867,  when 
the  defendant's  real  estate  mortgage  was  giyen.  The  Fisk  &  Hayen 
mortgage  was  giyen  in  contemplation  that  all  the  machinery  should 
be  set  up  and  fastened  to  the  building,  as  aboye  described. 

"  On  or  about  September  7, 1869,  the  defendant  took  possession 
of  said  real  estate  under  his  mortgage,  the  condition  thereof  haying 
been  broken,  locked  the  doors  of  the  shop  and  retained  the  key  in 
his  custody.  All  the  property  described  in  the  plaintiff'  writ  was 
then  in  the  building,  and  has  continued  there  until  the  present 
time.  On  September  80,  1869,  the  plaintifh  demanded  dl  said 
property  of  the  defendant,  and  the  defendant,  claiming  the  title  to 
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the  machinery  mentioned  above,  refused  to  give  up  said  machinery 
to  the  plaintiiSby  but  he  never  claimed  the  title  or  possession  of  the 
other  property,  and  never  refused  to  restore  it  to  the  pkintifb,  nor 
to  permit  the  plaintiflb  to  take  it  from  the  building ;  and  I  find  that 
the  defendant  never  converted  it  to  his  own  use.  As  to  the 
machinery  above  enumerated,  I  find  that  the  defendant  converted 
it  to  his  own  use,  and  is  liable  in  this  action  therefor,  unless  the 
court  shonld  determine  upon  the  foregoing  statement  that  the 
defendant  was  the  owner  thereof  as  against  the  plaintifEs.'^ 

The  parties  agreed  that  the  question  of  the  ownership  of  the  prop- 
erty should  be  submitted  to  the  court  on  the  auditor's  report  as  an 
agreed  statement  of  fiicts.  The  superior  court  gave  judgment  for 
the  defendant,  and  the  plaintifib  appealed. 

P.  E.  AJdrieh^  for  plaintiffs,  dted  Burk  v.  ffoUis,  98  Mass.  55 ; 
MeLaughUn  y.  Nash,  14  Allen,  136;  Voarhies  y.  MeCHnnis,  46  Barb. 
242;  Laeeg  ▼•  Oibaney,  36  Mo.  320;  Vanderpoel  y.  Van  AUen,  10 
Barb.  157 ;  ffeOaweU  v.  Eastwood,  6  Ezch.  295 ;  Gale  v.  Ward,  14 
Mass.  852;  Mwrdock  y.  Oifford,  18  N.  T.  28;  Swift  v.  Thwnpsm,  9 
Oonn.  63 ;  Slwrgis  v.  Warren,  11  Vt  433 ;  BarOeU  y.  Wood,  32  id.  372. 

P.  P.  OouUing  and  H.  B.  Staples,  for  defendant,  cited  Winslow  v. 
Merd^ani^  Ins.  Oo^  4  Meta  306 ;  Richardson  y.  Oopeland,  6  Gray, 
586;  Clary  v.  Owen,  15  id.  522 ;  Ljfnde  v.  Eowe,  12  Alien,  100;  Jfo- 
LaughUn  r.  Nash,  14  id.  186;  TaOot  v.  Whipple,  id.  177;  Hirrar  v. 
StaeJkpole,  6  OreenL  154;  Parsons  y.  Oopeland,  88  Me.  587;  Bum- 
side  y.  Twitchea,  48  N.  H.  890. 

Amm,  J.  In  ascertaining  what  are  fixtures,  the  object,  the  effect 
and  the  mode  of  annexation  are  to  be  considered.  McLaughlin  y. 
Nash,  14  Allen,  186.  The  question  between  these  parties  is  governed 
by  the  rules  which  apply  to  the  case  of  mortgagor  and  mortgagee; 
the  defendant  claiming  the  contested  property  by  virtue  of  a  mort- 
gage of  the  real  estate,  and  the  plaintiffs  under  an  earlier  convey- 
ance from  the  mortgagor,  in  which  the  machinery  is  described  as 
personal  property.  The  report  finds  that,  before  either  of  the  mort- 
gages under  which  the  parties  respectively  claim  was  made,  the 
mortgagors  owned  a  machine  shop  which  they  were  occupying  for 
manufacturing  purposes,  and  were  also  owners  of  the  machinery 
described  in  the  report  It  appears  also  that  all  the  machinery  had 
been  placed  by  them  in  position  before  the  defendant's  tit!e  accrued. 
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Under  snoh  oircamBtanoes,  and  inasmaoh  aa  the  report  finds  that 
the  mortgage  under  which  the  plamtiib  chum  was  giyen  in  conteiQ- 
plation  that  all  the  machinery  should  be  set  up  and  fastened  to  the 
building  as  described  in  the  report,  we  think  that  whatever  the 
mortgagors  annexed  to  the  freehold,  for  the  more  conrenient  nse 
and  improvement  of  the  premises,  must  pass  by  the  mortgage  of  the 
real  estate.  Winsbno  v.  MerehanW  Ins.  Co.,  4  Heto.  806.  Articles 
placed  in  a  mill  by  the  owner  to  carry  out  the  obvious  purpose  for 
which  it  was  erected,  and  adaptecl  to  that  purpose,  are  generally 
part  of  the  realty,  notwithstanding  the  fact  that  they  could  be 
removed  and  used  elsewhere.  Parsons  v.  Oapslandf  88  Me.  587.  In 
a  building  erected  as  a  fiM^tory,  the  steam  works  rdied  upon  to  ftir* 
nish  the  motive  power,  and  the  works  to  be  driven  by  it,  are  essential 
parts  of  the  factory,  adapted  to  be  used  in  it  and  with  it,  and  would 
pass  with  it  by  a  conveyance  of  the  real  estate.  Winskno  v.  MsT" 
chants^  Ins.  Oo.,  4  Hetc.  806. 

By  this  rule  the  large  punch,  the  three  polishing  frames,  the 
three  vibrators,  the  polisher,  the  fan-blower  and  the  pulleys,  shaft- 
ing and  hangers,  appear  flrom  the  auditor's  report  to  have  been 
annexed  to  the  freehold  and  specially  adapted  to  be  used  in  connec- 
tion with  it  They  therefore  became  part  of  the  machine  shop,  and  . 
could  not  be  severed  fh>m  it  without  the  defendant's  consent  The 
two  small  punches,  although  not  so  firmly  attached  to  the  buildings 
appear  to  us  to  £a11  within  the  same  rule.  The  wheels  belonging  to 
the  polishing  firames  come  somewhat  near  to  the  dividing  line,  but 
as  they  are  understood  to  be  essential  parts  of  the  polishing  machines^ 
they  must  be  governed  by  the  same  rule. 

But  the  lathes  fastened  to  a  bench  by  screws,  and  operated  by  a 
foot  movement;  the  five  grindstones  resting  upon  frames  standing 
upon  the  floor;  the  rattler  and  frame,  the  tack  machines,  the  slitter, 
the  anvils,  the  vises,  the  lathes,  and  the  portable  forge,  are  none  of 
them  fixtures  in  any  sense  of  the  word.  For  the  value  of  these 
aitides,  to  be  determined  by  an  assessor, 

Ths  plaintiffs  ar$  snHtlsd  to  judgmsnL 


Mon.— Wbfln  tiM  teolt  dlidloM  that  mmhlmty  to  Intsndsd  to  b«  «  permwiMit 
•sotMloa  to  tiM  ftMhold,  tiM  «i«mitioii  of  «  obafttsl  moit«i«»  OB  tt  to  IK^ 
oforooDM  thto  imtooipilon  or  r«toa  tho  ooDfeimnr  on*  by  an  intoat  to  prweire  fto  per- 
•onal  ehanotar;  It  mar,  noTMtheleaa,  baooino  part  of  tlie  ftoohold  and  p«m  (a  m  pll^ 
ahaaer  with  it.  Com.  of  App.,  IflTI,  Vonfrhtn  t.  MeCMliiail^  48  N.  T.  (78,  raToralnc  41 
aarb.8iS. 

Looms  In  a  woolen  factory*  c<innected  with  the  motlTe  power  bjr  leathern  Kanda»anS 
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to  the  floor  hf  Mvewe*  whioh  kept  them  eteedr  while  woiklng,  end  which 
eottM  be  remoTed  without  Injufy  to  themtelTce  or  the  bulldiofB,  ere  ohettels,  eod  not 
mpertof  thereelty.   JJCurdoofc  t.  O^otxi,  IB  N.  T.  88. 

80  In  Fjrd  ▼.  Oobh,  SO  N.  T.  M4,  where  selt  kettlee  were  bouffbt  end  mortflcasedto  Uie 
eeller  as  perBonelty.  They  were  imbedded  In  brlok  erohes,  but  could  be  removed  with- 
out injury  to  them  by  dieplacing  e  portion  of  the  brlok  at  sliKht  expense,  and  tbe 
course  of  manufeoture  required  them  to  be  so  removed  and  reset  annually.  Hddn  tliat 
thejr  continued  personalty  as  against  a  subsequent  purchaser  of  the  salt  works,  fc-oo, 
also.  STkddon  ▼.  JBdtoardt,  86  N.  Y.  270. 

In  Onmon  ▼.  SUtuU  17  Johns,  lift,  It  was  Asidiitbat  sptnelni^  triunes  and  carding  machines 
In  a  mill,  fastened  to  the  floor  by  cleats  and  pins,  were  personal  property,  and  not  lU- 
torea,  as  between  mortgagor  and  mortgagee.  The  mortgage  described  the  piece  of 
land  **  together  with  the  machinery,  water-course,  etc^  thereunto  belonging.**  Subse* 
quently,  other  machines  were  placed  In  the  mill.'*  Held,  that  they  did  not  become  flx* 
turSB,  and  were  not  ooTered  by  the  mortgage. 

In  Vanderpod  t.  Fon^Oen,  10  Barb.  157,  a  mortgage  was  executed  on  a  cotton  mill 
premises.  The  mortgage  described  the  land  on  which  the  mill  stood,  and  Included 
**  the  mill  and  appurtenances."  It  was  held,  that  spinning  frames  and  carding  machines 
fastened  to  the  building  by  the  belts  by  which  the  machinery  was  put  In  motion,  and 
by  eleets  tacked  to  the  floor,  were  not  fixtures,  and  did  not  pase  under  mortgage,  and 
the  elalme  of  eredltors  of  the  mortgagors  were  preferred. 

80  in  Swift  €taLr.  Thompson,  0  Conn.  08,  where  the  machinery  of  a  cotton  manufao- 
toiy  consisted  partly  of  implements  In  no  way  attached  to  the  building,  partly  of 
spinning  frames  standing  upon  the  floor,  around  the  feet  of  which  cleats  were  placed 
and  nailed  to  the  floor  to  prcTont  their  moving,  but  such  looms  and  firamee  were  not 
otherwise  attached  to  the  building;  and  partly  of  other  machinery,  to  the  posts  of 
which  Iron  plates  were  attached,  through  which  wood  screws  passed,  fastening  them 
Into  the  floor,  but  by  unscrewing  such  sorews  the  machinery  could  be  removed  without 
Injury ;  it  was  hdd,  that  the  whole  of  such  machinery  was  personal  property  as  hgalnsi 
a  mortgagee. 

In  WdBter  v.  Skarman,  10  Wend.  600,  it  was  hOd,  that  Carding  machlnee,  a  packing 
machine,  a  shearing  machine,  spinning  Jennlee  and  loom,  used  In  a  building,  were  not 
flxtoiea  that  would  pase  with  the  land. 

In  I\|f  e  V.  Warwick^  8  Blaekf .  Ill,  It  was  held,  that  a  earding  machine  placed  In  a  build- 
ing erected  for  the  purpose  of  cariylngon  carding,  the  machine  standing  In  Its  usual 
place  of  operation,  and  ready  to  be  started,  was  not  a  fixture  but  wee  liable  to  levy  as 
the  personal  property  of  the  debtor. 

In  lUHasv.FVxtficto,  8  Yt.  408,  It  was  held,  that  the  machinery  In  a  wool-earding  feo> 
tory  wee  personalty  {  and  In  8tiitrgl§  t.  Wdmn,  11  Yt.,  that  case  wee  followed  and 
rsalBrmed  by  a  Hke  holding. 

In  the  case  of  OaU  v.  Wa/rd,  14  Mass.  800,  where  the  owner  of  a  wool«cardlng  factory 
had  mortgaged  the  building  and  appurtenanoee  for  oarrying  on  the  same,  but  still 
remained  in  possession,  It  was  held,  that  certain  carding  machlnee  for  carding  wool, 
which  could  not  be  taken  out  of  the  building  without  first  being  taken  In  pieces,  were 
petaonalty  and  Uable  to  attachment  at  the  suit  of  a  creditor  of  the  mortgagor. 

In  Tbs^  t.  J7eiO0tt,  1  Ohio  St.  811,  the  doctrine  Is  discussed  at  great  length  and  the 
authorltlee  ably  reviewed,  and  It  wee  MUL,  that  the  machinery  In  a  woolen  factory,  con- 
sisting of  earding  machlnee,  spinning  machines,  power  looms,  etc.,  connected  with  the 
motive  power  of  the  steam  engine  by  bands  and  straps,  but  In  no  wise  attached  to  the 
hoUdlng  except  by  eleale  or  other  means  to  confine  them  to  their  proper  places  for 
Me,  and  capable  of  removal  whenever  convenience  or  business  may  require,  without 
Injory,  are  not  fixtures,  but  chattel  property,  and  did  not  pase  under  a  mortgage 
deeorlbing  the  premises  as  **•  Lot  No.  880,  In  Yler's  addition  to  the  town  of  Steuben  villa 
on  which  Is  erected  a  woolen  factory,*'  and  conveying  the  lot  ^  and  appurtenances.** 

In  the  cese  of  HtdeMruon  v.  JQiv«  S3  Beav.  418,  decided  by  Lord  Bomillt  In  18B7, 00s 
X.,  In  Itun.  had  mortgaged  a  certain  mill,  being  a  nankeen  manufactory,  to  the  defend- 
ant, with  the  Appurtenances,  **  together  with  the  steam  engines,  boilers,  shafting,  pip- 
ing, mill  gearing,  gasometers,  gas-pipes,  drums,  wheels,  and  all  and  singular  other  the 
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mMliln«f7,  tzftnrw  and  effeeU  fixed  up  in,  or  atuohed  or  bekNigliig  to  thm  «ld  mllloo 
ftetory,  Imlldlnf  and  premtoetb**  Attlied«t6oftlMai0fftfi«»tlMf«w«raoiitlioprMii- 
iMt  M  looms  for  wwiTliiff  oottoo  ymm  Into  cloth.  ThcM  looms  ware  on  ths  bssemont 
and  standing  on  Iron  feet,  and  were  steadied  for  working  In  the  osoal  way,  thus :  Four 
holes  were  made  in  the  flagg  paTement,  into  eaoh  of  which  was  placed  an  Iron  cylin- 
der, surmounted  by  an  Iron  cup  or  hollow  parallelogram,  which  cylinder  with  the  cup 
is  usually  called  a  **  loom  foot,"  and  eaoh  of  the  four  legs  of  the  loom  was  placed, 
without  any  fastening,  into  one  of  such  cups;  the  cups  themselTes  were  not  fastened 
to  the  flooring  of  the  mill  In  any  way,  but  were  merely  dropped  Into  the  holes  made  in 
such  flooring;  they  could  be  taken  out  and  removed  at  pleasurs  without  any  fasten! ug^ 
of  any  Irind  whatcTcr  having  to  be  undone,  there  not  having  been.  In  f^ict,  any  such 
fastening.  The  defendant  had  subsequently  sold  the  mortgaged  premises  under  the 
customary  mortgagee's  power  of  sale  to  the  plalntUE,  In  words  equivalent  to  those  used 
in  the  mortgage  deed.  Lord  RomUiT  In  deciding  thst  the  looms  did  not  psss,  either 
under  the  mortgage  or  by  the  sale,  spoke  in  effect  as  follows:  **Mj  opinion  Is  that 
the  words  used  mean  that  the  mill  and  every  thing  that  properly  belongs  to  the  mill  Is 
the  thing  that  Is  mortgaged.  I  do  not,  however,  think  that  the  furniture  of  the  mill 
(UHduding  these  looms)  does  properly  belong  to  Uie  mill ;  It  is  liable  to  be  changed  from 
time  to  time.  *  *  *  *  I  do  not  doubt  that  looms  are  machinery  In  one  sense,  but 
the  question  Is,  are  they  (properiy  speaking)  machinery  belonging  to  the  mill  ?  In  ono 
sense,  no  doubt,  they  belong  to  the  mill,  but  I  read  those  words  as  *  belonging  esaen- 
tlally  to  the  mUl.'  and  forming  necessarily  a  part  of  It,  whatever  maybe  the  purpoee 
to  which  the  mill  (as  a  mill)  may  be  applied.  To  whatever  purpose  the  mill  may  be 
applied,  the  steam  power,  the  gas  lighting,  snd  the  like,  do  form  a  part  of  it,  but  the 
otheis  do  not,  being  merely  accidental,  and  no  flior»/ormiii0  a  port  of  ths  mOl  than  o 
eoriMt  forma  part  of  a  lunm.  If  a  house  and  dU  the  tMnoB  hdonging  to  the  hovm  wen 
amli(ri€d,thatw(nadnntnecemair1tylnandat^  ^  *  ^  f 

I  am  clear  the  looms  are  not  flxtures  In  any  ptopersense  of  the  term.** 

In  BaUy  v.  JTommerri^  8  DeO.  F.  A  J.  687;  7  Jnr.  (N.SJ  788;  80  L.  J.  Oh.  771;  9  W.  B. 
888;  4  L.  T.  (N.  8.)  888,  It  was  held  that  a  mortgage  of  a  silk  mill  with  the  steam  engines, 
boilers,  steam  plpea,  main-shafting,  mill  gearing,  millwrights'  work,  and  all  other 
Dumhinery  whatsoever  being,  or  which  should  thereafter  be,  on  the  land  described  In 
the  mortgage,  as  against  a  second  mortgage.  Is  not  confined  to  machinery  necesssiy  for 
giving  power  to  the  mill  as  being  tfrnStm  gmmit  with  the  qiedfied  particulars,  but 
extends  to  silk  spinning  machines  resting  by  their  wel^t  only  on  the  ground,  but 
sUached  by  movable  bolts  to  Iron  rods  fixed  to  mill  head. 

When  a  rolling  machine  (which  Itself  was  admittedly  a  fixture)  was  fitted  with  a  num- 
ber of  different  sets  of  looee  rollers,  one  of  which  only  could  be  actually  attached  to 
the  machine  and  used  st  one  time,  but  the  duplicates  were  kept  for  the  purpose  of 
effecting  different  kinds  of  work,  IMld,  In  a  contest  between  the  mortgagees  and  the 
assignees  in  bankruptcy  of  the  mortgagor,  that  all  the  rollers  that  had  been  fitted  to 
the  machine  thereby  became  a  part  of  It,  and  pMsed  to  the  mortgagees  by  virtue  of  aa 
equitable  mortgage  by  deposit  of  the  lease  of  the  mill.  BkhardSt  In  rs,  LUnytTa  Bank' 
ln0O>mpanv,2h?p(irefl,afid.^sttnirv,  £»parts,8BIi.  J.  Bank.9;  80L.T.(N.  SOflST;  4  L. 
R.  Ch.  880;  17  W.  R.  087.  Held,  also,  that  other  roUers,  which  had  been  purchased  with 
a  view  of  using  them  In  the  machine,  but  had  not  been  fitted  to  the  machine,  were  not 
part  of  the  machine,  and  did  not  pass  to  the  mortgagee,  lb. 

Weighing  machines  which  rest  la  brick  cavities  constructed  in  the  ground  for  that 
purpose,  but  which  are  not  attached  to  the  brick-work,  and  can  be  lifted  out  of  the 
cavity  at  pleasure,  are  not  fixtures.  lb. 

Straightening  plates,  formed  of  flat  platee  of  iron  and  let  into  the  iron  (fooriog  of  a 
room  so  ss  to  be  on  a  level  with  the  surrounding  flocw  and  united  to  it,  are  fixtures.  lb. 

Under  a  mortgage  of  an  Iron  mill,  with  certain  specified  machinery,  and  all  engines, 
machinery,  fixtures,  and  things  which  might  thereafter  be  fixed  or  fastened  In  or  upon 
the  premises,  whether  in  addition  to  or  subetitutlon  for  the  fixtures,  machinery,  artt- 
oles  snd  things.  Held,  that  entirely  new  machinery,  as  well  as  additions  to  existing 
machinery,  passed  to  the  mortgagee.  IfetropoUCan  OtmnUes  Int.  Society  ▼.  Brown,  8  Jur. 
(N.  8.)  878;  28  L.  J.  Oh.  581;  7  W.  R.80B;  28Beav.  454. 

Things  firmly  annexed  to  the  freehold  by  a  mortgagor  in  possession  after  the  date  of 
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,  for  the  iHirpoee  of  tmiwoTliic  the  Inherttenoe,  peei  to  the  mortpifee,  end  do 
act  p—  to  the  iwlgmfw  of  the  mortgNtwupon  hto  bankruptcf ;  and  that  rule  appliee 
«i  w«ll  to  trade  as  to  other  flzturea,  the  mortgafor  not  being  in  poaaeaalon  aa  tenant  to 
'Che mortgagee.  IFolfiMtey  t.  mine,  7  C.  &  (N.  S.)  lift;  »  L.  J.C  P.  9T:  6  Jar.  <N.  8.)]S6; 
lL.T.(N.8.)aB. 

In  JToOofid  y.  J7od0a(m,L.  R.,7  C  P.8889Bpg.  B.  666),  the  faota  were  theae:  The  owner 
In  fee  ci  a  wonted  mill  at  which  he  carried  on  the  boalnem  of  a  worsted  spinner  and 
etnff  menufaotuier,  mortgaged  It  to  the  plaintiffs.  07  a  deed  of  arrangement  under 
the  hankniptoy  act,  1881,  subsequently  executed,  the  mortgagor  assigned  all  his  property 
to  the  defendants  and  trustees  for  the  benefit  of  his  creditors.  Under  this  latter  deed 
the  defendants  seised  certain  looms  which  were  In  the  mill  that  was  mortgaged.  Tl^cse 
looms  wers  attached  to  the  stone  fioqjrs  of  the  rooms  of  the  mill  by  means  of  nails 
dffrea  through  holse  In  the  feet  of  the  looms.  In  some  cases  Into  beams  idilch  had 
been  built  Into  the  stone,  and  In  other  cases  into  plugs  of  wood  drlTsn  Into  holse 
difUed  In  the  stone  for  the  purpose.  It  was  necessary  that  the  looms  should  be  so 
attached  for  the  purpose  of  steadying  them  and  keeping  them  In  a  true  direction,  per 
pendloular  to  the  line  of  the  shafting,  by  means  of  which  the  steam  power  was  applied 
to  them.  It  was  impossible  to  remoTC  the  looms  without  drawing  the  nails ;  but  this 
eould  be  done  easily  and  without  any  serious  damage  to  the  flooring.  The  plaintiffs 
hioa^t  troTer  for  the  looms.  Hel(l-(afflrmlng  the  deoislott  of  the  court  below),  that 
the  looms  passed  by  the  mortgage  of  the  defendanta  aa  part  of  the  realty,  and  that  the 
•etion  was  therefore  maintainable. 

TnA»  fixtures  which  haTS  been  annexed  to  the  freehold  for  the  more  convenient 
using  of  them,  and  not  to  ImproTC  the  inheritance,  and  which  are  capable  of  being 
lemored  without  any  appreciable  damage  of  the  freehold,  pass  under  a  mortgage  of 
the  freehold  to  the  mortgagee.  GMmis  y.lTood,  8  L.  B.  Rxch.  267;  87  L.  J.  Bxoh.  186;  18 
L.  T.  (N.  8.)  60O;  afllrmed,  4  L.  R.  Bxoh.3S8;  88  L.  J.Bxoh.SB8;  aOL.T.(N.  8.)  1018;  Rsoh* 


Tenants  of  a  leasehold  mill  executed  a  mortgage  of  the  mill  and  fixed  maohlne^ 
therein  comprised  In  their  lease,  together  with  all  looms  and  other  machinery,  fixed  or 
moTable,  which  then  or  thereafter  during  the  continuance  of  the  security  should  be 
in  or  about  the  mill.  There  was  a  number  of  looms  fixed  to  the  fioor  of  the  mill  by 
naUa  driven  thxou^  two  feet  of  each  loom  into  wooden  plugs  in  the  soil  beneath. 
These  looms  were  removable,  for  the  convenience  of  working  them,  to  other  parts  of 
the  mill ;  but  the  primary  intention  was  that  they  should  remain  fixed  during  the  term 
of  the  mortgagors.  The  mortgagora  having  become  bankrupt;  Md,  that  as  between 
the  mortgagesa  and  mortgagora*  assignees  the  looms  were  fixtures.  Boyd  v.  Sh/artoOi^ 
87L.  J.ai.M4;  6L.B.Bq.78;  17L.T.(K.8.)m;  IfiW.ILiaB. 

In  fe  jDoMBon,  16  W.  B.  494,  It  waa  held  that  power  looms  nailed  to  the  flooring  are  flz« 
lBBossv.fl(qM,a8npp.GanadaO.  P.  488,  It  waa  decided  that  the  owner  of  leai 
had  a  right  to  sever  the  fixtures,  and  a  chattel  mortgage  property  exeonted  and 
•M  lavalkU  notwithalaiiding  a  subsequent  mortgage  of  the  real 
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ne  plftlntlff  agraed  oiaII/  to  ealtlTAte  defendant'B  Und  for  two  j^ium  for  r 
ihare  of  the  eiop,  H  being  andentood  at  the  time  I7  both  perties  that  the 
crop  would  be  more  Talnable  the  leooiid  /ear  than  the  flnt.  At  the  end  od 
Ihe  flnt  jmj  the  erop  wm  divided  aeoordlng  to  the  oontrmet,  bat  the  defend- 
ant lef aeed  to  let  the  plaintiff  eoltlTate  the  land  for  the  aeoond  jear.  AU, 
that  plaintiff  oonld  maintain  an  action  f6r  work  done  and  mateiiala  f omSalMd 
In  eoltlTating  the  land. 

AonON  in  contract  for  work  done  and  materials  famished  in 
enltiTating  the  land  of  Towns,  the  defendant's  testator,  under  the 
following  agreement:  Plaintiff  agreed  orally  with  said  Towns  to 
enltiyate  his  (Townees)  land  for  two  years  for  two-thirds  of  the  crop 
for  two  years,  the  plaintiff  to  famish  one-half  the  seed  and  all  the 
labor,  and  Towne  all  the  manare.  The  work  was  done  and  seed 
ftamished  under  the  contract  the  first  year,  and  at  the  erpiration  of 
the  first  year  the  crop  of  that  year  was  divided  according  to  the  con* 
tract,  the  plaintiff  taking  two-thirds  and  Towne  one-third  thereol 
Towne  then  refused  to  allow  the  plaintifF  to  plant  the  land  the 
second  year.  The  work  done  and  seed  famished  and  used  upon  the 
land  by  the  plaintiff  during  the  first  year  was  more  than  was  neoes- 
sary  for  the  first  yeaPs  crop,  and  of  greater  ralue  than  the  plaintifTs 
share  of  that  crop,  and  inured  to  the  permanent  benefit  of  the  land» 
and  of  the  crop  for  the  second  year,  as  was  understood  and  antioi- 
nated  by  the  parties  when  the  contract  was  entered  into  and  the 
work  was  done  and  the  seed  used  upon  the  land. 

The  superior  court  reported  the  facts  to  this  oourt 

O.  F.  Hoar  and  W.  A.  WiUtams,  for  plaintiff. 

F.  P,  Ooulding,  for  defendant 

Akes,  J.  An  action  for  money  had  and  received  lies  to  reoover 
back  money  paid  by  a  party  to  an  agreement  which  is  invalid  by 
the  statute  of  frauds,  and  which  the  other  party  refuses  to  perfona 
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ChdiT.J)ogg0ttf%Allm,a9;Basfordy.Pear8Oth9ii.3S7;  OUbi 
1.  liagnardf  6  Johns.  85.  An  action  would  also  lie  for  the  retnm 
of  any  article  delireredy  or  for  payment  for  labor  and  aervioee 
rendered,  npon  anoh  an  agreement  and  under  such  circamstancee. 
Sherburne  y.  Fittter,  5  Mass.  188;  Lane  t.  Shaekferd,  5  N.  H.  130; 
Holbrooh  T.  Arm^rong,  V  Fair£  8L  Such  ia  undoubtedly  the  gen- 
eral rule  as  eetabliahed  by  numerous  authorities.  ^  Certainly  so 
much  as  has  been  expended  by  the  plaintiff  in  money  or  labor  may 
be  reooTered  in  an  action  for  money  paid,  or  for  work  and  labor 
done,  for  the  defendant"  Kidder  r.  Hunt,  1  Pick.  828>  831 ;  Shuie 
T.  Derr,  5  Wend.  S04  ^The  true  principle  is  this:  the  contract 
being  Toid  and  incapable  of  enforcement  in  a  court  of  law ''  (the 
defendant  haying  refused  to  perform  it),  ^  the  party  paying  the 
money,  or  rendering  the  services  in  pursuance  thereof  may  treat  it 
as  a  nullity,  and  recoyer  the  money  or  value  of  the  services  under 
the  common  counts.''  Kiftg  v.  Brown,  2  Hill,  485,  487,  per  Nbl- 
809,  0.  J.  In  Oray  t.  HiO,  By.  ft  Hood.  420,  Bbst,  0.  J.,  held  that 
where  the  detendmity  in  consideration  of  certain  repairs  to  be  made 
by  the  plaintiff,  agreed  to  assign  a  lease  to  him,  and  after  the 
repairs  were  made  refused  to  make  the  assignment,  and  set  up  the 
statute  of  frauds  as  a  defense,  the  law  implied  a  promise  to  pay  tor 
the  repairs,  and  this  implied  promise  was  ^not  touched  by  the 
statute."    See,  also.  Van  Deueen  v.  Blum,  18  Pick.  229. 

The  defendant  insists  that  the  work  was  done  by  the  plaintiff  iii 
the  cultivation  of  crops  which  were  to  be  parUy  his  own  and  was 
not  done  npon  the  credit  of  Towne,  or  with  any  expectation  of 
charging  it  against  him.  Such  undoubtedly  was  the  understand- 
ing of  the  parties  originally.  But  as  Towne  saw  fit  to  say  that  the 
special  contract  was  not  binding  upon  him,  it  cannot  be  set  up  by 
his  executor  as  binding  upon  the  plaintiff  King  v.  Weloeme,  5 
Gray,  41.  It  cannot  be  treated  as  a  nullity  for  one  purpose,  and  as 
a  contract  for  another.  It  required  two  years  for  its  completion, 
and  both  parties  understood  that  there  was  to  be  no  profit  or  advan- 
tage to  the  plaintiff  except  from  the  operations  of  both  years  taken 
together.  A  large  part  of  the  labor  and  expense  incurred  in  the 
first  year  had  no  reference  whatever  to  the  operations  and  results 
of  that  year,  taken  by  itself  but  were  a  preparation  of  the  land  for 
increased  productiveness  in  the  second  year.  The  plaintiff  must  be 
ocmsidered  as  having,  in  that  way,  paid  in  advance,  in  part  at  least, 
for  the  privilege  of  using  the  land  the  second  year  in  the  manner 
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agreed  npon.  By  the  repudiation  of  the  oontraot,  be  has  loet  the 
privilege  which  he  had  so  i>aid  tor.  The  ooneideration  apon  which 
he  made  that  payment  has  failed  by  the  willful  act  of  the  other 
party  to  the  contract,  and  he  is,  therefore,  entitled  to  recorer  back 
what  he  hae  so  paid.  Basford  y.  Pearwrn,  9  Allen,  387.  If  it  had 
been  a  payment  in  money,  it  would  be  too  plain  to  be  controyerted. 
A  payment  in  labor  and  eeryices,  of  which  the  other  has  secured  the 
benefit,  stands  upon  the  same  ground. 

JudgmmU  for  ti§plainHff. 


BUBPSB  T.  SfABHAWK. 

<]0B  JfMi.lU.) 

BmnkntpUif — impeoMnff  di$ehargein3ua$eomi. 

A  eradMor  who  wme  fmadnlentl/  omitted  from  the  sehednle  filed  by  a  bank 
mpi  in  prooeediags  under  the  buikraptey  act,  and  wlio  had  no  actual  knowl- 
edge of  the  proeeedinge  until  after  a  granting  of  a  disohaige  to  the  bank- 
rapt,  applied  to  the  United  States  district  court,  under  section  84  of  theaet. 
to  annul  the  discharge  for  that  cause,  ffdd,  that  he  could  not  afterward 
impeach  the  disehaige  in  an  action  on  his  debt  in  a  State  court 

This  was  an  action  in  tort  commenced  in  1865.  While  it  was 
pending  the  defendant,  in  1867,  on  his  own  petition,  obtained  a  dis- 
charge under  the  United  States  bankruptcy  act  of  1867.  Subse- 
quently he  pleaded  his  discharge  as  a  bar  of  further  proceedings  in 
this  case.  The  plaintifb  filed  a  replication  denying  the  yalidity  of 
the  discharge  on  the  ground  that  it  was  obtained  by  firaud,  in  that 
the  defendant  fraudulently  omitted  their  names  from  the  schedule 
of  his  debts  filed  in  the  bankruptcy  proceedings,  and  that  they  ha& 
no  notice  of  these  proceedings  till  after  the  discharge.  During  the 
iurther  pendency  of  the  case  the  plaintiffs  filed  a  petition  in  the 
United  States  district  court  under  section  34  of  the  bankrupt  act, 
to  set  aside  and  annul  the  discharge  on  the  same  grounds  specified 
in  the  replication,  and  the  parties  had  a  hearing  in  the  district  court 
on  the  petition  which  is  not  furnished. 

This  case  was  brought  to  trial  in  1871,  and  the  plaintilfs,  against 
the  objection  of  the  defendant,  was  permitted  to  go  to  the  jury  upon 
the  following  issue : 
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^  Did  ihe  defendant  willfully  oiait  the  names  of  the  plaintiib 
from  hia  schednle  of  creditors  in  the  proceedings  wherein  he  ob* 
tained  his  diaohaige,  with  a  purpose  by  so  doing  of  preventing  the 
plaintiffs  from  having  the  means  of  notice  or  knowledge  of  such 
proceedinga,  and  participation  in  their  benefit  to  his  creditors  f  ** 
The  jury  found  upon  the  lasue  in  the  alBrmatiTe ;  and  thereupon 
the  court  ordered  judgment  for  tiie  plaintiffs  upon  the  former  rer* 
dicty  and  the  defendant  alleged  exQsptions. 

P.  E.  AUriek,  for  defendant 

0.F.  Verrfff  for  plaintilTk 

Gray,  J.  In  Wag  ▼•  iToisw i  pastf  after  foil  consideration  of  the 
able  arguments  made  in  that  case  and  in  this»  it  has  been  ad- 
judged that  a  certificate  of  discharge  gmnted  by  the  district  court 
of  the  United  States  under  the  bankrupt  act  of  1867,  ch.  176,  could 
not  be  impeached  in  an  action  brought  in  the  courts  of  this  Gom- 
monwealth  (upon  a  debt  not  falling  within  either  of  the  classes 
excepted  in  section  33,  and  which  was  provable  against  the  estate  in 
btinkrup  toy)  on  account  of  a  fraudulent  oonveyance  of  property  by  the 
bankrupt,  which  would  by  section  29  invalidate  the  discharge ;  and 
that  the  only  mode  of  relief  was  by  application  to  the  district  court 
of  the  United  States,  under  section  S4,  to  set  aside  and  annul  the 
discharge. 

Another  of  the  cases  mentioned  in  section  89  in  which  ^no  dis- 
charge shall  be  granted,  or,  if  granted,  shall  be  vaUd,"  is  ^if  the 
bankrupt  has  willfully  sworn  falsely  in  his  affidavit  annexed  to  his 
petition,  schedule  or  inventory,  or  upon  any  examination  in  the 
course  of  the  proceedings  in  bankruptcy,  in  relation  to  any  ma- 
terial feet  concerning  his  estate  or  his  debts,  or  to  any  other 
material  fact''  It  is  upon  this  clause  that  the  plaintiffs  rely,  and 
there  can  be  no  doubt  that  it  covers  the  case  of  the  fraudulent 
omission  of  a  creditor  in  the  schedule  of  debts,  verified  by  oath, 
which  the  bankrupt  is  obliged  by  sections  11  and  42  to  file  at  the 
commencement  of  the  proceedings  in  bankruptcy. 

The  plaintiffs  contend  that  a  creditor  whose  debt  is  fhiuduienUy 

omitted  in  the  achedule,  and  to  whom,  therefore,  no  notice  of  the 

bankrupt's  application  for  a  dischaige  is  sent  by  mail  under  section 

SO,  is  not  a  party  to  the  proceedings  in  bankruptcy,  3r  barred  oy 
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any  deoiiioii  of  the  United  States  court  in  the  matter  of  the  dis- 
charge. And  80  it  has  been  held  by  the  sapreme  coort  of  Vermonty 
upon  the  ground  that,  having  no  notice  of  the  proceedings,  ha 
oonld  not  be  affected  by  theuL    BatekeUkr  t.  Iaw^  48  Vt  66S. 

On  the  other  hand,  it  is  to  be  observed  that  a  creditor,  whose 
debt  is  omitted  from  the  schedule  by  mistake  and  without  fraud, 
has  no  more  notice  of  the  proceedings  in  bankruptcy  than  if  the 
omission  was  fraudulent,  and  yet  an  innocent  omission  does  not 
affect  the  validiiy  of  the  discharge.  Bumtide  t.  Brigham,  8  Hetc 
75;  Re  Needham,  1  Low.  809.  Section  29  requires  that,  in  ad- 
dition to  the  notice  by  mail  to  all  creditors  mentioned  in  the 
schedule,  notice  shall  be  given  by  publication  in  the  newspapers  of 
the  bankrupt's  application  for  a  discharge,  which  is  equivalent  to 
the  only  notice  to  other  persons  interested  in  the  estate,  after  the 
publication  of  which  they  are  bound  at  their  peril  to  take  notice  of 
the  issuing  of  the  warrant  and  the  proceedings  under  it,  whether 
they  had  or  had  not  any  actual  knowledge  thereof.  Siemens  v. 
Mechanicff  Savings  Banhf  101  Mass.  109.  Any  creditor,  whose 
debt  is  provable,  whether  it  was  proved  or  not,  may  object  to  the 
granting  of  the  discharge,  or  apply  to  the  United  States  court* 
sitting  in  bankruptcy,  to  have  it  set  aside  or  annulled.  XJ.  S.  Stat 
1867,  ch.  176,  §§  81  and  84;  BaoVs  case,  3  McLean,  817;  In 
re  Sheppardy  1  Bankr.  Beg.  115 ;  Re  JUurdock,  1  Low.  862.  The 
cause  relied  on  for  impeaching  the  discharge  in  this  case,  like  that 
alleged  in  Way  v.  ffatae,  above  cited,  is  one  of  those  specified  in 
section  29,  and  it  is  insisted  by  the  defendant  that  the  same  rule 
must  apply  to  the  one  case  as  to  the  other.  And  it  has  been  so 
held  by  the  court  of  appeals  of  Kentucky.  Ihyne  v.  Able,  7 
Bush,  844. 

But  we  are  not  required  in  this  case  to  decide  the  general 
question  of  the  effect  of  a  certificate  of  discharge  in  bankruptcy 
against  a  creditor,  fraudulently  omitted  in  the  schedule,  and  hav- 
ing no  actual  notice  of  the  proceedings  in  bankruptcy ;  for  such 
a  creditor  may  waive  the  want  of  notice,  and  make  himself  a 
party  to  those  proceedings ;  and  we  are  of  opinion  that  the  plain- 
tifb  by  applying  to  the  district  court  of  the  TTnited  States^  under 
section  34,  to  set  aside  and  annul  the  discharge  for  the  same  cause 
upon  which  he  relies  in  this  case,  have  voluntarily  made  themselves 
a  party  to  the  proceedings  in  bankruptoy,  and  submitted  the  ques- 
tion of  their  right  to  impeach  the  vslidity  of  tiie  discharge  tn 
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Uii      use  to  the  jmifldiotion  of  that  ooarty  and  cannot^  therefoit;, 
DOW  impeach  it  by  any  other  court  or  proceeding. 

The  case  fallfl  within  the  same  principle  which  has  been  applied 
to  many  others.  For  example,  a  citiaen  of  another  State,  who 
pcoTea  his  debt  in  the  conree  of  proceedings  under  a  State  insol- 
vent law,  which  oonld  not  constitutionally  bind  him  without  his 
assent,  cannot  afterward  impeach  the  validity  of  the  certificate 
of  discharge  granted  upon  those  proceedings,  except  as  allowed 
by  that  law.  Clay  t.  Smith,  3  Pet  411 ;  Oilman  t.  Loekwood,  4. 
WalL  409;  Jowtmay  t.  Qairdner,  11  Gush.  855.  And  a  creditor, 
whose  debt  is  of  such  a  class,  either  by  reason  of  its  fiduciary 
diaraoter  or  otherwise,  that  it  would  not  be  barred  by  any  discharge 
in  bankruptcy,  still,  if  he  elects  to  prove  it  against  the  estate,  can- 
not afterward,  unless  his  proof  is  withdrawn  by  leave  of  the  bank- 
ruptcy court,  insist  upon  his  exemption  from  the  effect  of  the 
discharge.  Chapman  t.  Forsyth,  2  How.  202,  209 ;  Sx  parte  TVb- 
hdtsy  5  Law  Reporter,  259 ;  Morse  v.  LoweU,  7  Meta  152 ;  Fisher 
f.  Currier,  id.  424;  Oilbert  y.  Hebard,  8  id.  129. 

JSxceptions  sustaimi. 


Look  v.  Desk. 

(108  Mam.  116.) 
Falu  impriionmeni — a/rraUng  inMTU  penon  withaui  wamuU. 

Am  offleer  is  not  authorized  to  arrest  a  man  withoat  a  warrant,  on  the  gioai.d 

that  he  ia  insane,  onlees  he  la  dangerous. 

Tort  for  unlawfully  arresting  and  imprisoning  the  plaintiff  on 
two  several  occasions.  The  answer  was  a  general  denial,  together 
with  the  following  special  matter :  That  the  defendant  is  and  was  a 
constable  of  the  Commonwealth,  and  as  such  was  in  attendence 
opon  the  camp  meeting,  held  for  religious  purposes  at  Martha's  Vine- 
yard ;  that  the  plaintiff  was  present  at  sucth  meetings  and  while  such 
meeting  was  holding,  engaged  in  loud  and  boisterous  talk,  and 
made  great  outcries,  and  conducted  himself  in  a  wild  and  disorderly 
flumner,  gatheriujc  about  him  a  great  crowd,  and  disturbing  the 
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meeting ;  that  defendant  saw  him  making  suck  disturbance,  and 
requested  him  to  desist  therefrom,  and  prevailed  upon  him,  by  hui 
requests,  to  cease  making  such  disturbance,  and  went  with  him  to 
a  cottage  on  the  premises,  and  left  him  there  ;  that  in  so  doing  the 
defendant  had  no  malicious  feelings  toward  the  plaintiff,  and  na 
intention  of  restraining  liim  of  his  liberty;  and  that,  1  any  of  hia 
acts  in  so  doing  amounted  to  an  arrest  or  imprisonment,  he  did  the 
■une  by  virtue  of  his  autliority  as  constable  aforesaid,  and  in  order 
to  suppress  said  disturbance  of  the  peace  of  said  meeting,  and  he 
restrained  the  plaintiff  of  his  liberty  only  so  long  as  was  neoessaiy 
to  suppress  said  disturbance,  which  the  plaintiff  was  then  and  there 
making. 

^And  the  defendant  further  says  that  the  plaintiff,  at  the  time 
and  place  aforesaid,  was  insane,  and  incapable  of  taking  care  of 
himself,  and  was  conducting  himself  in  a  wild  and  irrational  man- 
ner«  and  the  defendant  prevailed  upon  him  to  cease  from  such  dis- 
orderly conduct,  and  to  retire  to  a  place  of  quiet;  and  if  in  so  doing 
he  in  any  manner  restrained  the  plaintiff  of  his  liberty,  he  did  so 
without  malice  toward  the  plaintiff,  and  because  the  plaintiff,  by 
reason  of  his  insanity,  was  incapable  of  taking  care  of  himself; 
and  the  defendant  did  only  what  was,  as  he  believed,  for  the  wel- 
fare and  safety  of  the  plaintiff.'' 

Trial  and  verdict  for  the  plaintiff  in  the  superior  court,  before! 
W^iLKiNSON,  J.  9  who  allowed  a  bill  of  exceptions,  of  which  the  fol- 
lowing is  the  material  part: 

''It  appeared  in  evidence  that  the  defendant  was  a  deputy  of 
the  constable  of  the  Oommonwealth,  and,  acting  as  such,  was 
present,  with  other  deputies,  at  or  near  a  Methodist  camp-meeting 
on  Martha's  Vineyard  in  August,  1869,  being  assigned  more 
particularly  to  duty  immediately  outside  the  camp-ground,  upon 
Oak  Bluffs,  a  settlement  occupied  by  summer  residents ;  and  that 
the  plaintiff  with  the  intention  of  attending  said  camp-meetings 
went  from  Hyannis  on  August  19,  in  a  steamboat^  and  landed  the 
same  day  at  Oak  Bluffs'  Landing,  from  a  quarter  to  a  half  mile 
ftx>m  the  camp-grounds,  that  being  the  usual  landing  for  persons 
going  to  the  camp-meeting. 

''The  plaintiff  in  support  of  his  first  count,  offered  evidence 
tending  to  show  that,  abont  half  an  hour  after  his  arrival,  and 
while  he  was  at  Oak  Blnflh,  about  a  quarter  of  a  mile  from  the 
oam]>-gioand,  and  while  he  was  engaged  in  reading  from  his  Bible, 
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and  talking  to  a  collection  of  people  about  him,  he  was  arrested  by 
the  defendant,  and  taken  to  the  headquarters  of  the  State  police, 
within-  the  camp-ground,  and  left  within  that  building.  And,  in 
support  of  his  second  count,  the  plaintiff  offered  other  evidence, 
tending  to  show  that»  while  he  was  on  the  steamboat,  the  next 
morning,  returning  to  Oak  Bluffs  from  New  Bedford,  whither  he 
had  gone  the  previous  evening,  he  was  again  arrested  by  the  defend- 
ant who  was  also  on  the  boat,  and  was  kept  imprisoned  till  the 
arrival  of  the  boat,  when  he  was  taken  to  a  lock-up  on  the  camp- 
ground, and  there  kept  during  that  day.  The  plaintiff  also  testified 
that  he  repeatedly  demanded  to  know  why  he  was  arrested,  and  to 
be  taken  before  a  magistrate,  and  to  see  the  complaint  against  him, 
if  he  was  charged  with  any  offense;  but  that  no  cause  was  shown 
or  made  known  to  hiuL 

*'The  defendant  then  offered  evidence  of  the  acts  and  sayings 
of  the  plaintiff  while  at  a  camp-meeting  at  Yarmouth  on  the  two 
days  previous  to  the  first  alleged  arrest,  for  the  purpose  of  proving 
his  insanity,  and  that  he  was  a  monomaniac ;  and  also  of  his  acts 
and  sayings  on  the  Sunday  previous,  while  having  a  will  executed, 
for  the  purpose  of  proving  his  insanity;  but  the  judge  rejected  all 
this  evidence. 

*^  The  defendant  requested  the  judge  to  rule  that,  if  the  plain- 
tiff was  insane,  and  the  defendant,  honestly  believing  that  the 
welfare  of  the  plaintiff  demanded  that  he  should  go  from  the 
crowd,  to  which  he  was  talking,  to  a  place  of  quiet  near  by,  took 
him  forcibly  to  such  place,  using  no  more  force  than  was  necessary 
for  the  purpose,  and  acting  from  no  other  motive  than  a  desire  to 
assist  and  protect  the  plaintiff,  such  act  would  not  be  an  assault^ 
nor  an  unlawful  arrest  or  imprisonment.  The  judge  declined  to 
give  this  instruction,  but  instructed  the  jury  that^  if  the  plaintiff 
was  insane,  the  officer  had  a  right  to  arrest  him,  but  it  would,  in 
such  case,  be  his  duty  immediately  to  take  proper  steps  to  have  him 
committed  to  a  lunatic  hospital,  and  if  he  fSttiled  to  do  so,  he  would 
bo  liable  from  the  beginning  for  the  arrest. 

**  The  defendant  was  asked  by  his  counsel,  for  the  purpose  of  jus- 
tifying his  acts  toward  the  plaintiff,  if  in  his  transactions  with  the 
plaintiff  he  was  acting  under  the  direction  of  any  superior  officer, 
and  if  so,  of  whom.  But  this  evidence  was  held  inadmissible  for 
that  purpose.  He  was  also  asked  by  his  counsel,  for  the  purpose  of 
Justifying  or  excusing  his  acts  toward  the  plaintiff,  whether  at  the 
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time  of  the  alleged  anests  the  mind  of  the  pUuntifT  was,  in 
opicion,  in  a  nonnal  or  abnormal  oondition,  and  whether  the  plain- 
tifF  was  sane  or  insane.  Bat  the  judge  mled  that  this  evidenoe  was 
not  admissible  for  that  purpose.  The  defendant  also  offered  to 
prove  that  the  plaintill  was  aotoally  committed  by  another  State 
constable  to  the  State  Innatio  hospital  at  Taunton  on  August  SI 
following ;  but  the  judge  refused  to  admit  the  eyidenoe,  unless  the 
defendant  oould  show  that  the  plaintiff  was  lawfully  so  oommitted.'' 

/.  Brawn^  for  defendant  An  insane  person  may  lawfully  be 
arrested  and  restrained  of  his  liberty.  In  re  Oakes,  8  Law  Bep.  122; 
Bvidence  of  the  unsoundness  of  his  mind  immediately  before  and 
afterward  is  admissible  to  prove  its  derangement  at  the  time  of  the 
arrest,  i  OreenL  Er.,  §690;  Dickinson  t.  Barber,  9  Mass.  226; 
Peashe  r.  Bobbins,  8  Mete.  164.  The  oflScer^s  opinion  of  the  plain- 
tiff's state  of  mind  was  admissible  to  show  his  own  intent  in  making 
the  arrest,  or  at  least  in  mitigation  of  damages.  OommonnfeaUh  r. 
Presbff,  14  Gray,  65,  67.  It  was  discretionary  with  the  offloer,  after 
making  the  anest,  whether  to  commit  the  plaintiff  to  a  hospital 
If  his  fiulure  to  do  so  rendered  him  liable,  he  should  hare  been 
allowed  to  proye  that  he  was  acting  under  the  direction  of  an 
official  superior;  for  that  fact  was  at  all  eyents  admissible  to  miti- 
gate damages. 

O,  MarsUm  and  O.  W.  Clifford,  for  plaintiff. 

Ohapmak,  0.  J.  The  question  which  this  case  presents  arises 
upon  the  defendants  request  for  instructions,  and  the  instructions 
that  were  actually  giyen.  The  defendant  asked  the  court  to  rule 
that  if  the  plaintiff  was  insane,  and  the  defendant,  honestly  beliey* 
ing  that  the  welfare  of  the  plaintiff  demanded  that  he  should  go 
firom  the  crowd,  to  which  he  was  talking,  to  a  place  of  quiet  near 
by,  took  him  forcibly  to  such  place,  using  no  more  force  than  was 
necessary  for  the  purpose,  and  acting  from  no  other  motive  than  a 
desire  to  assist  and  protect  the  plaintiff,  such  act  would  not  be  an 
assault  nor  an  unlawful  arrest  or  imprisonment  The  court  de- 
clined to  give  this  instruction,  but  instructed  the  jury  that,  if  the 
plaintiff  was  insane,  the  officer  had  a  right  to  arrest  him,  but  it 
would  in  such  case  be  his  duty  immediately  to  take  proper  steps  to 
have  him  committed  to  a  lunatic  asvlnm,  and  if  he  failed  to  do  sc 
he  would  be  liable  from  the  beginning  for  the  arrest. 
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Both  the  request  and  the  instniotioiiB  assame  that  he  was  neither 
dangeronsly  insane,  nor  distorbing  the  peaoe,  but  was  merely  insane. 
The  defendant  was  a  deputy  of  the  State  oonstable,  but  his  office 
gaye  him  no  authority  oyer  the  phuntifd  He  had  only  such  author* 
itj  as  any  private  person  would  hare.  The  right  which  eyery  dtixen 
has  to  enjoy  personal  liberty  is  necessarily  subject;  to  some  excep- 
tions. Most  of  these  exceptions  are  enumerated  in  Colby  y.  JacksoUf 
12  N.  H.  536,  and  the  anthoritiea  there  cited.  Among  them  are  the 
right  to  restrain  a  person  who  is  fighting,  or  doing  mischief,  or  dis- 
turbing a  congregation,  or  has  fallen  in  a  fit,  or  is  so  sick  as  to  be 
helpless,  or  is  unconsciously  going  into  great  danger,  or  is  drunk, 
or  has  delirium  tremens,  or  is  so  insane  as  to  be  dangerous  to  him- 
self or  others.  In  such  cases  the  right  to  restrain  persons  has  its 
foundation  in  a  reasonable  necessity,  and  ceases  with  the  necessity. 
As  to  insane  persons  who  are  not  dangerous,  they  are  not  liable  to 
be  thus  arrested  or  restrained  by  strangers.  Bac.  Abr.,  Trespass,  D.; 
Anderdon  r.  Burrows,  4  G.  ft  P.  210 ;  Scott  y.  Wakem,  3  Fost  ft  FinL 
838 ;  Fletcher  v.  Fletcher,  28  L.  J.  N.  S.  (Q.  B.)  134 ;  In  re  Oakes, 
8  Law  Rep.  122.  There  is  no  reason  why  they  should  be  thus  liable, 
for  it  is  well  known  that  many  persons  who  are  insane,  and  especially 
monomaniacs,  are  as  harmless  as  any  other  persons,  and  are  net 
deemed  proper  subjects  for  treatment  in  a  hospital  The  request 
for  instructions  was  properly  refused. 

We  need  not  in  this  case  discuss  the  question  whether  the  defend- 
ant would  haye  had  the  right,  as  stated  in  the  instructions  giyen,  to 
take  up  the  plaintifF,  he  not  being  a  dangerous  person,  proyided  he 
had  taken  the  proper  steps  to  haye  him  committed  to  a  lunatic  hos- 
pital, for  he  took  no  such  steps.  There  was  no  legal  justification 
for  the  acts  of  the  defendant 

It  is  elementary  law  that  one  who  would  justify  himself  under  a 
statute  must  pursue  the  statute.  The  question  put  to  the  defend- 
ant as  a  witness,  by  his  counsel,  whether  he  was  acting  under  the 
direction  of  any  superior  officer,  was  properly  ruled  to  be  inadmissi- 
ble, because  he  did  not  proceed  under  the  statutes,  but  merely  held 
the  plaintifF  for  a  while,  and  then  released  him.  A  superior  officer 
could  not  authorize  this  course. 

The  question  whether  in  his  opinion  the  mind  of  the  plaintiff,  at 
the  time  of  the  arrest^  was  in  a  normal  or  abnormal  condition,  and 
whether  the  plaintiff  was  sane  or  insane,  was  also  inadmissible. 
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because  the  &ct  itself  was  immaterial,  it  not  being  pretended  that 
the  defendant  was  acting  under  the  statutes. 

The  subsequent  conunitment  of  the  plaintiff  to  the  hospital  bj 
another  constable  was  a  separate  matter,  and  could  not  have  jnsti* 
fied  the  defendant,  eren  if  it  had  been  legal 

Bxeeptiam  a9$rruImL 
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Tomb, 

Dsleadaat  hind  of  pUdntiir  a  store  for  one  /ear,  from  June  1, 1868,  for  «  oer 
lain  aimiial  rent,  pAjable  quarterly,  and  the  taxee.  In  May,  1800,  defendant 
told  plaiatUr  that  he  was  looking  for  another  store,  bat  would  Uke  to  remain, 
after  the  year,  "  at  the  same  rate,"  either  party  to  terminate  the  tenancy  by 
one  month's  notice,  in  writing.  Plaintiff  assented.  On  Jane  1, 1889,  defend- 
ant sent  to  plaintiff  a  notice,  in  writing,  that  he  should  "  leaye  the  store  on 
July  1."  The  plaintiff  being  absent  the  notice  was  put  in  his  office  letter- 
box, where  he  found  it  the  next  day.  In  an  action  for  a  quarter's  rent,  and 
the  taxes  for  1889,  ksSd,  (1)  that  the  notice,  under  the  agreement,  need  not 
expire  at  the  end  of  the  quarter,  but  might  be  given  at  any  time  daring 
the  tenancy ;  (2)  tliat  the  notice  took  elfect  only  from  the  time  when  the 
plaintiff  received  it,  and  on  July  2 ;  (8)  that  defendant  was  liable  to  pay  only 
such  a  proportional  part  of  the  annaal  rent  and  taxes  as  a  month  and  two 
days  bore  to  a  twelTO-month. 

AoTOK  of  contract  against  Freeman  Bice  and  Edwin  Bice,  part- 
nersy  to  recover  one-quarter's  rent  of  a  store,  from  June  1,  ISGO,  and 
the  taxes  for  1869.  The  trial- jadge  reported  the  case  for  the  deter- 
mination of  this  conrt  substantially  as  follows : 

The  plaintifF  was  the  owner  of  a  store  on  Broad  street  in  Bos- 
ton,  and  leased  it  orally  to  the  defendants  for  one  year^  from  June 
1, 1868,  for  a  rent  of  $3,200  per  year,  payable  quarterly,  and  the 
taxes.  ^  In  May,  1869,  an  interview  was  had  between  the  parties* 
in  which  something  was  said  about  a  renewal  for  another  year,  but 
none  was  determined  upon,  as  the  defendants  stated  they  were 
looking  for  a  new  store ;  but  it  was  agreed  that  they  might  remain 
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iheie  at  the  same  rate,  and  that  either  party  might  terminate 
the  tenancy  by  giving  one  month's  notice  to  the  other  in  writing. 
On  Jnne  1, 1869,  in  the  morning,  the  defendants  paid  to  the  plain- 
tiff the  qnarte/s  rent  dne  that  day,  and  in  the  afternoon  of  the 
same  day,  having  proonred  the  lease  of  another  store  during  that 
day,  and  after  paying  the  rent,  wrote  a  letter  to  the  plaintiff" 
notifying  him  that  they  should  leave  the  store  on  July  1.  **  This 
letter  was  sent  by  them  to  the  plaintiff  by  one  of  their  clerks.  The 
clerk  went  to  the  plaintiff's  office,  and  fonnd  the  door  locked,  bat 
on  the  outside  of  it  a  wnting,  pat  there  by  the  plaintiff,  requesting 
any  person  having  notes  for  him  to  leave  tiiem  in  his  box  in  a  store 
below  stairs.  The  clerk  thereupon  took  the  letter  and  deposited  it 
in  the  box,  where  the  plaintiff  foand  it  the  next  day.  The  defend- 
uts  left  the  store  on  June  30,  and  sent  the  key  to  the  plaintiff  who 
refused  to  receive  it  The  taxes  paid  by  the  plaintiff  on  the  store 
for  the  year  1869  were  t575.40,  and  he  paid  $10.50  for  resetting 
glass  broken  while  the  defendants  occupied,  and  for  which  they 
would  have  been  liable.  A  demand  was  made  for  the  rent  and 
taxes  claimed,  before  the  commencement  of  this  suit.  Upon  these 
bietB  the  court  are  to  render  such  judgment  as  they  may  see  fit. 

H.  A  Clapp^  for  plaintiff 

Ni  Morse,  for  defendants. 

MoBlOK,  J.  For  a  year  prior  to  June  1,  1869,  the  defendants 
occupied  the  plaintiff's  store  under  a  tenancy  at  will,  which  by  its 
own  limitation  terminated  on  May  31,  1869.  The  report  states 
that  ^  ii:  May,  1869,  an  interview  was  had  between  the  parties,  in 
which  something  was  said  about  a  renewal  for  another  year,  but 
none  was  determined  upon,  as  the  defendants  stated  they  were 
looking  for  a  new  store ;  but  it  was  agreed  that  they  might  remain 
there  at  the  same  rate,  and  that  either  party  might  terminate  the 
tenancy  by  giving  one  month's  notice  to  the  other  in  writing." 
This  agreement  undoubtedly  created  a  tenancy  at  will  commencing 
June  1, 1869.  But  a  tenancy  at  will  may  be  terminated,  not  only 
in  the  manner  provided  by  the  statute,  bat  at  any  time  and 
in  any  mode  matually  agreed  upon  by  the  parties.  Farson  v 
GMdaUy  8  Allen,  202.  As  the  parties  in  this  case  have  entered 
ir.to  a  contract  as  to  the  time  and  mode  of  terminating  the  tenancy. 
Vol.  XL— 42 


Sn  MASSACHUSETTS, 

lUjT.  Bioe. 


fheir  righti  are  to  be  detennined  by  ihe  &ir  oonstmotion  of  that 
oontraot,  and  not  by  the  teohnioal  roles  whieh  apply  to  the  termi- 
nation  of  a  tenancy  at  will  where  there  is  no  oontract  on  the  sub- 
ject The  stipulation  between  these  parties  was  ^Hhat  either 
party  might  terminate  the  tenancy  by  giving  one  month's  notice 
to  the  other  in  writing."  By  the  natural  import  of  this  language, 
we  think  that  either  party  may  give  written  notice  to  the  other 
at  any  time,  and  the  tenancy  be  terminated  at  the  expiration  of 
one  month  therefrom.  There  is  no  provision  in  the  contract  that 
the  month's  notice  shall  expire  at  the  end  of  a  quarter,  or  of  a 
calendar  month ;  and  we  ought  not  to  introduce  into  it,  by  impli- 
cation, such  stipulation,  unless  it  clearly  appears  from  the  whole 
contract  that  such  was  the  intention  of  the  parties.  And  we  are 
not  able  to  see,  either  in  the  contract  or  the  situation  of  the  par- 
ties^ any  thing  which  indicates  that  such  was  their  intention.  The 
lease  was  not  for>  year,  or  a  quarter,  or  a  month,  but  for  an  indefi- 
nite period,  and  both  parties  knew  that  the  defendants,  when  the 
contract  was  made,  were  engaged  in  looking  for  another  store. 

Under  all  the  circumstances,  it  seems  to  us  that  it  was  contem- 
plated by  the  parties,  and  is  the  true  construction  of  their  con- 
tract, that  the  month's  notice  might  be  given  at  any  time. 

The  case  of  Baker  v.  Adams^  5  Gush.  99,  cited  by  the  plaintiff 
does  not  conflict  with,  this  decision.  It  reoognixes  the  principle 
here  applied,  but  the  court  was  of  opinion  that  the  contract  and 
circumstances  of  the  parties,  in  that  case,  showed  an  intention 
that  the  notice  provided  for  in  the  contract  should  expire  at  tiie 
end  of  a  year  of  the  temu  The  fiacts  of  the  case  were  entirely 
different  from  those  of  the  case  at  bar. 

It  follows  from  these  considerations,  that  the  defendants'  ten- 
ancy, and  their  liability  to  pay  rent,  terminated  at  the  expiration  of 
one  month  after  they  gave  the  plaintiff  notice  in  writing.  But 
we  do  not  think  that  dropping  the  notice  into  the  plaintiff's  box,  as 
stated  in  the  report,  was  a  proper  service  upon  him.  He  did 
not  receive  the  notice  until  the  next  day,  namely,  June  2,  and  we 
think  it  must  take  effect  &t>m  the  time  he  actually  received  it. 
The  result  upon  this  branch  of  the  case  is,  that  the  plaintiff  is 
entitled  to  recover  rent  for  one  month  and  two  days,  at  the  rate 
agreed  upon  by  the  parties. 

The  plaintiff  contends  that  the  defendants  are  liable  for  the 
whole  of  the  taxes  for  the  year  1869,  but  we  are  of  opinion  that 
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this  daim  is  not  oonsiBteiit  with  the  oontraot  The  drfendanta 
were  to  pay  for  their  oooupancy  ^  at  the  same  rate  "  they  had  paia 
the  preTious  year.  They  had  paid  for  the  whole  of  the  preyioas  year 
^,200  and  the  taxes.  If  f6r  a  month's  oecnpancy  they  are  reqaired 
to  pay  a  twelfth  of  $8,200  and  the  whole  of  the  taxes  for  the  year, 
they  pay  not  at  the  same,  bat  at  a  much  greater  rate  or  proportion 
for  the  time  they  occupy  than  they  had  formerly  paid.  The  con- 
tract of  the  parties  divides  the  taxes  as  well  as  the  rent,  and  the 
defendants  are  obliged,  under  it,  to  pay  a  proportional  share  of  the 
taxes,  according  to  the  time  they  have  occupied. 

The  result  of  the  whole  case  is,  that  the  plaintiif  is  entitled  to 
recover,  in  addition  to  the  charge  of  tl0.50  for  broken  glass,  which 
is  admitted  to  be  due,  the  same  proportion  of  the  gross  rent  ascer- 
tained by  adding  the  taxes  of  1869,  to  $3,200,  which  one  month  and 
two  days  bears  to  the  twelve  months,  with  interest  firom  the  date  of 

the  writ 

Judgment  for  the  plaintiff  aeeordingljf. 


Voss  y.  DoLAV. 

(]0eifaM.U6.) 
DeeA^fmng  Monte  in. 


PlatetUf  sold  to  defendant,  bj  deed,  a  lot  of  grarel  aoooidSng  to  apedflcatioos 
and  piolllee  mada  by  a  sarvejor.  Blanks  were  left  in  the  deed  for  the  quaa- 
titjr  of  giarel  and  the  anm  to  be  paid,  and  the  parties  orallj  agreed  that  the 
vajyvfOT  ehonld  fill  them  up  after  ascertaining  the  quantity.  Hdd,  that  he 
might  do  80  after  the  deliyery  of  the  deed,  and  in  the  plaintiiT's  absence.* 

ToBT  for  the  conversion  of  a  lot  of  earth,  gravel  and  stone.  The 
case  was  referred  to  an  arbitrator,  who  reported  substantially  as 
follows: 

The  parties  agreed  in  writing  on  March  14, 1861,  that  the  defend- 
ant should  make  certain  streets,  and  remove  the  earth  and  gravel 
in  certain  mounds  or  knolls  on  the  plaintiff's  estate ;  and  the  defend- 
ant bei^an  the  work,  but  had  not  finished  removing  all  the  earth 

*  See  Upboti  T.  AnhBT^  10  Am.  Bep.  W^  aad  aoce. 
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and  gravel  on  April  14,  1864.    The  plaintiff  offered  to  prove  that 
on  that  day  the  parties  signed  and  sealed  an  instrament  in  dnpli 
cate,  of  which  the  following  is  all  that  i?  material : 

'^Memorandum  of  an  agreement  made  this  fourteenth  day  of 
April,  1864,  by  and  between  Thomas  Dolan  and  Francis  Vose  wit* 
nesseth,  that  on  the  fourteenth  day  of  March,  1861,  the  said  par- 
ties entered  into  an  agreement  in  writing  in  reference  to  making 
certain  streets  and  excavating  and  removing  certain  mounds  and 
knolls  on  an  estate  of  said  Vose,  in  Dorchester,  according  to  specifi- 
oations  therein  set  out,  and  certain  profiles  made  by  Alexander 
Wadsworth,  and  therein  referred  to,  which  said  agreement  may  be 
referred  to  in  connection  with  this  memorandum;  and  whereas  said 
agreement  has  not  been  fully  performed  by  said  Dolan,  and  much 
earth  and  gravel  contemplated  by  the  parties  to  said  agreement  to 
have  been  removed  according  to  said  specifications  and  profiles  still 
remain  on  the  premises  aforesaid,  the  said  Vose,  in  consideration  of 

,  paid  by  the  said  Dolan,  hereby  sells,  trans- 
fers and  conveys  to  the  said  Dolan  all  the  remaining  earth  and 
gravel  on  said  premises,  which  the  parties  under  said  agreement 
intended  should  be  excavated  and  removed  according  to  the  afore- 
said specifications  and  profilejs,  after  completing  and  grading  the 
streets  named  in  said  agreement  as  herein  set  forth,  and  being  in 
quantity  The  said  Dolan,  in  consideration 

of  the  said  sale  and  transfer,  hereby  promises  and  agrees  that  he 
will  faithfully  and  fully,  and  to  the  satisSMtion  of  said  Wadsworth, 
execute  and  complete  all  the  filling,  excavating  and  grading,  contem- 
plated and  agreed  by  him  to  be  performed  in  the  aforesaid  agree- 
ment, and  in  the  manner  therein  specified,  on  or  before  the  first  day 
of  August,  1864,  and  will  forfeit  all  right  to  all  earth  or  gravel  which 
shall  remain  on  said  premises  on  said  first  day  of  August,  1864,  and 
which  ought  to  have  been  removed  by  him  'in  the  due  and  proper 
execution  of  said  agreement." 

The  plaintiff  further  offered  to  prove  that  the  defendant  then 
made  his  two  promissory  notes,  each  for  the  sum  of  $500,  and  deliv- 
ered them  to  the  plaintiff,  in  part  payment  for  the  earth,  gravel  and 
stone,  and  signed  another  note,  and  handed  it  to  Wadsworth,  who 
was  a  surveyor,  a  blank  being  left  therein  for  the  amount ;  that  the 
quantity  of  earth,  gravel  and  stone  remaining  had  not  then  been 
ascertained;  that  it  was  agreed  by  the  parties  that  Wadsworth 
should  measure  and  ascertain  the  quantity,  and  should  fill  the  blank 
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in  the  note  by  inserting  the  total  price  of  the  earth,  gravel  and 
fltone,  at  ^1^5  per  square,  less  the  sum  of  $1,000,  the  amount  of  the 
two  notes  of  toOO  each ;  that  the  said  instrument  of  two  parts  v^-ja 
then  executed  by  the  parties,  the  one  being  taken  by  the  defendant, 
aud  tiie  other  by  Wads\.'orth ;  that  blanks  were  left  in  each  copy 
for  the  number  of  squares  sold  and  the  considerations;  that  thfse 
blanks  were  to  be  filled  by  Wadsworth,  when  he  should  ascertaio 
the  quantity ;  that  Wadsworth  did  within  a  short  time  ascertain  by 
measurement  the  quantity  to  be  1,808  squares,  and  the  price  thereof 
to  be  $2,260,  and  caused  to  be  inserted  in  the  note  the  words  "  twelve 
hundred  and  sixty,''  before  the  word  '*  dollars,"  and  in  the  copy  of 
the  instrument  which  he  had  retained,  the  words  '' eighteen  hundred 
«nd  eight  squares,"  as  the  quantity  sold,  aud  the  words  ''twenty- 
two  hundred  and  sixty  dollars,"  as  the  consideration  for  the  sale ; 
and  that  the  blanks  in  the  copy  taken  by  the  defendant  have  not 
been  filled.  To  the  admission  of  this  evidence,  and  to  the  introduc- 
tion in  proof  of  the  instrument  and  of  the  note,  the  defendant 
4>bjected.  But  the  objection  was  overruled.  It  appeared  that  the 
defendant  hadnonotioe  of  Wadsworth *s  intention  to  fill  the  blanks, 
or  of  how  he  intended  to  fill  them. 

The  referee  found  **  that  by  the  instrument  aforesaid,  the  defend- 
ant was  bound  to  remove  the  earth,  gravel  and  stone,  which  he  had 
purchased,  by  August  1, 1864;  that  he  failed  to  remove  700  squares, 
through  no  default  of  the  plaintiff;  that  he  thereupon  ceased  to 
have  any  right  of  property  in  the  700  squares,  and  was  a  wrong- 
doer in  afterward  removing  and  appropriating  them  to  his  use, 
that  the  700  squares  were  of  the  value  of  $875 ;  that  the  plaintiff 
was  entitled  to  judgment  for  that  sum,  and  interest,  and  his  costs  of 
court ;  but  that  if  the  court  should  be  of  opinion  that  the  above  evi- 
dence should  not  have,  been  reoeived,  or  that  upon  the  evidence  the 
inrtmment  was  not  the  deed  of  the  defendant,  the  plaintiff  should 
take  nothmg  by  his  writ,  and  the  defendant  should  recover  his  costs 
of  oonrf* 

The  superior  court  ruled  that  the  evidence  was  properly  received, 
and  that  the  instmment  was  the  deed  of  the  defendant^  and  ordered 
judgment  to  be  entered  for  plaintiff  for  the  amount  found  by  the 
referee.    The  defendant  alleged  exceptions. 


W.  Oolbumf  for  defendant 
O.  Att0Hy  for  plaintiff. 


334  MASSACHUSETTS, 

*    VoMT.  DoUa. 

OoLT,  J.  Upon  the  qnestioQ  sabmitCed  by  tbe  leport  of  the 
referee^  we  sre  dearly  of  opinion  that  eyidenoe  of  the  meam  taken 
to  aeoertain  the  quantity  of  earth,  gravel  and  stone  which  was  to  be 
remoTed  under  the  contract  of  April  14,  and  of  the  snbeeqnent  fill- 
ing of  the  blanks  in  the  note  and  sealed  instmment  with  the  asoer* 
tained  amounts,  was  properly  receired  by  him ;  and  that  the  instrn* 
ment  containing  the  terms  of  the  oontraot  was  binding  upon  the 
defendant  as  his  deed,  notwithstanding  the  subsequent  filling  of  the 
blanks.  It  was  a  completed,  intelligible  cbntiaot  when  it  was  exe- 
cuted. The  existence  of  the  blanks  did  not  impair  its  yaliditj. 
The  quantity  of  earth  sold  was  definitely  indicated  by  reference  ta 
spedflcations  and  profiles,  and  it  was  not  necessary  to  state  the  num- 
ber of  squares  sold  or  the  price  to  be  paid  for  them.  That  was  a 
matter  of  computation  fW)m  data  given.  If  the  blanks  had  been 
left,  the  rights  of  the  parties  would  have  been  the  same  as  if  filled 
before  deUveiy.  The  alleged  alteration  of  the  instrument  was 
therefore  an  immaterial  alteration,  in  no  way  changing  its  terms  or 
enlarging  the  defendant's  liability  under  it  There  is  no  pretense 
that  it  was  fraudulently  made ;  on  the  contrary,  the  blanks  were 
filled  by  the  surveyor,  in  accordance  with  the  agreement  of  tbe  par- 
ties at  the  time  the  deed  was  executed. 

It  is  now  well  settled  that  an  immaterial  alteration  ot  a  sealed 
instrument,  not  fraudulent,  will  not  invalidate  it,  though  made  by 
the  party  claiming  under  it  Brown  v.  Pinkkam^  18  Pick.  172  ; 
OommanweaUh  v.  Bmigrani  Industrial  Savings  Bank^  98  Mass.  12 ; 
ChsBsman  v.  Whiitsmorey  23  Pick.  231 ;  Adams  v.  Fry$y  3  Mete  103. 
The  case  is  not  within  those  in  which  it  is  held  that  blanks  in  a 
deed  constituting  a  material  jwrt  of  the  instrument  itself  cannot,  in 
the  absence  of  the  maker,  be  filled  by  parol  authority,  because 
authority  to  make  a  deed  must  be  given  by  deed.  Bums  v.  Lynds, 
3  Alien,  305 ;  Basfard  v.  flMrsan,  9  id.  387. 

Bxceptions  overruled. 
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fWmanl  —  running  wUh  tks  land.    In&umbranee,    Mlmure  of  damages. 


owner  of  a  fann  eonyojed  to  a  nllnMid  oompanj  n  Birip  of  it  bj  a  de«d 
ttMHtaining  this  claaae:  "  I  herein  oorenant  tbat  I  and  mj  hein  and  aasigna 
will  make  and  maintain  a  saffldent  fenee  tlirongh  the  whole  length  of  that 
part  of  the  railroad  which  nma  through  my  farm ;  thia  eovenant  of  main- 
taining the  fence  to  he  perpetnal  and  obligatoiy  on  me  and  all  persoui  who 
■hall  become  owners  of  the  land  on  each  aide  of  said  railroad." 
Hdd,  (1)  that  thia  covenant  gave  to  the  railroad  company  an  intereat  in  the 
natnre  of  an  eaaement  in  the  grantor'a  adjoining  land,  and  ran  with  that 
land,  and  waa  an  ineomhraaee  within  the  meaning  of  the  oorenant  againat 
incombrancea  in  a  anbaeqaent  eonTOTance  thereof ;  (2)  that  the  obligation  to 
maintain  the  fenee  waa  not  impaired  by  the  omiaaion  to  perform  it  for  twenty 
yeara*  withont  any  evidence  of  ita  haring  being  releaaed  or  extinguiahed ; 
(8)  tbat  an  action  for  a  breach  of  the  covenant  againat  incombrancea  in  the 
aecond  deed  waa  not  barred  by  the  atatute  of  limitationa  until  twenty  yeara 
after  the  date  of  that  deed ;  (4)  that  the  fence  waa  to  be  maintained  on  eaah 
aide  of  the  railroad,  and  wholly  on  the  land  retained  by  the  grantor  in  the 
firat  deed ;  (5)  that  the  meaaure  of  damagea  for  a  breach  of  the  corenant 
againat  incombrancea  waa  a  Jilat  compenaation  for  the  real  injury  reaultlag 
from  the  incumbrance,  to  be  eatSmated  by  the  difference  In  the  fkir  market 
▼aloe  of  the  eatate  by  reaaon  of  the  exiatenoe  of  the  incumbrance,  and  tak- 
*  ing  into  conaideration  the  coat  of  fencing,  ao  far  only  aa  it  exceeded  the  coat 
of  any  fencea  which  the  aitoation  and  droumatancea  of  the  eatate  woold 
otherwiae  have  required  the  maintenance  ot 

ConTBAOT  upon  the  ooyenant  againat  incambranoeSy  contained 
in  a  deed  from  the  defendants  to  the  plaintifi;  dated  May  24, 1866. 
Trial  in  the  superior  oourt,  before  Putkax,  J.,  who  made  the  foI« 
lowing  report  thereof : 

**  The  land  in  question  was  situated  in  New  Bedford,  and  came 
to  the  defendants  under  the  will  of  the  late  Timothy  O.  Coffin,  and 
was  a  portion  of  his  farm. 

**  On  April  6, 1889,  the  said  Ooffin  conveyed  a  strip  of  land  fifty- 
fire  rods  in  length  and  four  and  three-tenths  rods  wide,  running 
through  the  land  in  question,  to  the  Kew  Bedford  ft  Taunton  Rail- 
road Company,  by  a  deed  which  contained  the  following  clause :  *  l^ 
the  said  T.  O.  OoflBn,  hereby  coyenant  that  T  and  my  heirs  and 
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assigns  will  make  aud  maintain  a  sufTiciout  foucc  through  tlie  whcle 
length  of  that  part  of  the  railrotul  which  runs  througli  my  farm ; 
this  covenant  of  maintaining  the  fence  to  be  perpetual  and  obliga- 
tory upon  me  and  all  persons  who  shall  become  owners  of  the  land 
on  each  side  of  said  railroad.' 

*'  The  defendants  contended  that  this  clause  did  not  constitute  an 
incumbrance  on  the  land,  but  created  merely  a  personal  obligation. 
Bat  the  judge,  for  the  purposes  of  the  trial,  ruled  that  it  did  oon- 
atitute  an  incumbrance  upon  the  whole  of  the  land  now  owned  by 
the  plaintiff,  and  which  he  held  under  said  deed.  To  this  ruling 
the  defendants  excepted. 

^The  case  then  proceeded  to  the  jury,  upon  the  amount  of  the 
plaintiff 's  damages. 

''Upon  the  point  of  what  would  constitute  a  ^sufficient  fence' 
within  the  clause  named,  the  defendants  requested  the  judge  to  rule 
that  that  would  be  a  sufficient  fence  which  the  statute  had  denomi 
nated  as  a  sufficient  fence  between  adjoining  proprietors  under  the 
Oen.  Sts.,  ch.  25,  §  1.  The  judge  declined  to  rule  as  requested ;  but 
did  rule  that  a  'sufficient  fence,'  within  the  meaning  of  the  clause, 
need  not  necessarily  be  any  better  than  such  fences  as  adjoining 
proprietors  of  improved  land  are  required  to  make  and  maintain 
under  the  statute,  but  that  it  must  be  a  fence  reasonably  sufficient 
to  keep  animals  from  straying  from  the  plaintiff  ^s  land  on  to  the  line 
of  the  railroad.     To  this  ruling  the  defendants  excepted. 

'^The  defendants  further  asked  the  judge  to  rule  that  upon  a 
proper  construction  of  the  deed  it  did  not  appear  that  the  obligation, 
if  any,  meant  an  obligation  to  make  and  maintain  a  division  fence 
on  each  side  of  the  line  of  the  land  conveyed  to  the  railroad.  The 
judge  ruled  otherwise,  and  the  defendants  excepted. 

'^  Evidence  was  offered  on  both  sides  as  to  the  cost  of  building  and 
maintaining  fences  of  wood  and  stone,  reasonably  sufficient  for  the 
purposes  named  in  the  last  ruling;  and  also  evidence  of  experts  as 
to  how  far  the  existence  of  what  was  thus  claimed  by  the  plaintiff 
to  be  an  incumbrance  would  affect  the  market  value  of  the  land ; 
the  experts  including  in  their  estimates  the  cost  of  building  and 
maintaining  the  fence. 

**  It  appeared  that  when  the  plaintiff  bought  he  knew  nothing  of 
the  existence  of  this  incumhranoe,  but  that  he  had  since  built  a 
wall  along  a  portion  of  the  line  between  his  land  and  that  of  the 
railroad ;  and  the  superintendent  of  the  railroad  company  testified 
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that  they  shonld  not  leleaae  the  plaintiff  from  the  obligation  in  the 
deed ;  bat  there  was  no  evidence  as  to  whether  said  oomp^ny  had  or 
lad  not  ever  made  any  request  oonceming  a  f  enoe,  or  whether  any 
refosal  had  been  made  to  build  one,  nor  in  any  way  conoeming  the 
relations  between  the  railroad  and  said  plaintiff  and  his  grantors, 
including  said  Timothy  G.  Coffin,  or  any  acts  or  conduct  of  theirs  ad- 
Terse  to  the  rights  of  the  raQroad,  nor  concerning  the  use  or  improve- 
ment or  mode  of  occupation  of  the  premises  prior  to  the  plaintiff's 
purchase,  nor  whether  there  had  been  a  need  of  any  fence  prior  to  the 
plaintiff's  purchase,  nor  whether  the  fence  had  been  often  or  never 
renewed;  but  the  plaintiff  testified  that  at  the  date  of  his  purchase 
in  1866  there  was  an  old  fence  near  the  line  of  the  railroad,  but  not 
on  it,  and  running  but  a  short  distance ;  and  there  was  evidence 
that  at  the  date  of  the  plaintiff's  purchase  certain  fences  existed  on 
the  plaintiff's  land  to  the  west  of  the  railroad. 

The  defendants  requested  the  judge  to  rule  as  follows: 
That  if,  during  the  whole  period  from  the  time  of  giving  the 
deed  to  the  corporation  in  1889  to  the  date  of  the  plaintiff's  deed 
in  1866,  the  phuntiff 's  grantors  and  those  who  had  preceded  them 
as  owners  of  the  plaintiff's  land,  and  no  other  persons,  have  in  any 
part  performed  what  was  stipulated  in  the  deed  to  the  corporation^ 
and  bad  not  been  required  or  requested  to  perform  it  by  the  corpora- 
tion then,  a  period  of  more  than  twenty  years  having  elapsed,  the 
right  of  the  railroad  to  require  performance  is  barred  by  the  statute 
of  limitations,  and  the  incumbrance,  if  any,  had  ceased ;  that  under 
such  a  state  of  facts  the  corporation  could  not  enforce  the  contract 
expressed  in  the  deed,  whether  regarded  as  a  personal  undertaking 
of  the  grantor  or  as  an  incumbrance  on  the  land. 

*^  That  the  plaintiff  must  show  either  that  he  had  been  compelled 
to  pay  damages,  or  that  he  is  now  legally  bound  under  the  deed  to 
the  corporation  to  maintain  the  fence  or  pay  damages ;  and  that 
upon  this  question  the  statute  of  limitations  applied. 

"  That  the  proper  measure  of  damages  is  what  the  railroad  cor- 
poration could  recover  in  an  action  for  a  failure  to  perform  the 
stipulation  contained  in  the  deed,  regarded  as  an  incumbrance. 

''That  as,  at  the  time  of  the  conveyance  by  the  said  Timothy  G. 
Coffin  to  the  railroad  company,  such  corporations  were  lot  bound 
by  law  tc  fence  their  roads,  the  only  obligation  created  by  the  dause 
would  be  at  the  most,  the  cost  of  building  and  maicuiining  sn#> 
half  of  the  division  fence. 
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^  The  judge  declined  to  giye  the  rulings  as  requested ;  but  did 
instruct  the  jury,  for  the  purposes  of  the  trial,  that  the  plaintiff  was 
bound  by  this  danse  in  the  deed  to  build  and  maintain  perpetually 
a  ^  sufficient '  fence  (having  duly  instructed  them  as  to  what  waa 
meant  1^  a  'sufficient'  fence)  on  both  sides  of  the  railroad,  and  fbr 
its  whole  length;  that  this  constituted  an  incumbrance  on  the 
whole  of  the  plaintiff's  land  which  he  now  owned  on  both  sides  of 
the  railroad  (the  same  being  in  feot  the  land  purchased  of  said 
defendants  by  the  said  deed) ;  that  the  rule  of  damages  for  the 
breach  of  the  covenant  against  this  incumbrance  was  a  just  com- 
pensation for  the  real  injury  resulting  from  such  incumbrance ;  that, 
in  determining  this  question,  they  were  not  alone  to  consider  the 
cost  to  the  plaintiflb  of  building  and  maintaining  such  fence,  but 
were  also  to  inquire  how  fer  the  existence  of  this  incumbrance 
impaired  the  ralue  of  the  estate  to  the  owner,  and  what  would  be 
the  difference  in  its  fair  market  yalue,  by  reason  of  the  existence  of 
this  incumbrance — including  in  the  depredation,  if  any,  the  cost 
of  building  and  maintaining  the  fence,  and  not  treating  that  as  an 
additional  item — and  upon  the  whole  evidence  allow  him  a  just 
compensation  for  the  real  iiguiy  thus  sustained*  To  these  rulings 
and  refusals  to  rule  the  defendants  excepted.'' 

The  jury  returned  a  rerdict  for  the  plaintiff  in  the  sum  of  $1,140; 
which,  by  the  terms  of  the  report,  was  to  stand,  or  be  set  aside^ 
and  a  new  trial  had  upon  such  rulings  as  this  court  should  deter- 
mine to  be  proper. 

/•  Brmon,  for  defendants. 

T.  M.  SUUon,  for  phiintifl: 

Orat,  J.  The  deed  made  by  Timothy  O.  Coffin  to  the  New  Bed- 
ford and  Taunton  Bailroad  Oompany,  in  1889,  conveyed  a  strip  of 
land  between  four  and  five  rods  wide,  and  bounded  on  each  side  by 
the  lands  retained  by  Coffin,  and  afterward  granted  by  his  devisees 
to  the  plaintiff;  and  contained  this  clause:  ^'I,  the  said  T.  G. 
Coffin,  hereby  covenant  that  I  and  my  heirs  and  assigns  will  make 
and  maintain  a  suffident  fence  through  the  whole  length  of  that  part 
of  the  railroad  which  runs  through  my  farm;  this  covenant  of 
maintaining  the  fence  to  be  perpetual  and  obligatory  upon  me  and 
all  persons  who  shall  become  owners  of  the  land  on  each  side  of  the 
railroad." 
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The  principal  question  in  the  case  is,  whether  tiie  obligation  thm 
expresBedy  to  maintain  a  division  fenoe  between  the  land  granted 
and  the  adjoining  hmds  of  the  grantor,  oreated  a  charge  upon  those 
landi^  binding  upon  any  assignee  thereof,  either  by  way  of  ooyenant 
running  with  the  lands,  or  grant  of  an  interest  in  the  nature  of  an 
easement  therein,  which  constituted  an  incumbrance,  within  the 
meaning  of  the  covenant  against  incumbrances  in  a  subsequent 
deed  thereof  firom  the  grantor,  or  those  claiming  titie  under  him. 

^  On  general  principles,''  said  Chief  Justice  PABSOiirs,  *'  every  right 
to  or  interest  in  the  land  granted,  to  the  diminution  of  the  value  of 
the  land,  but  consistent  with  the  passing  of  the  fee  in  it  by  the  con- 
veyance,  must  be  deemed  in  law  an  incumbrance."  Preseott  v. 
Dru&man,  4  Mass.  627,  629. 

Words  sounding  in  covenant  only  may  operate  by  way  of  grant 
of  an  easement,  wherever  it  is  necessary  to  give  them  that  effect 
m  order  to  carry  out  the  manifest  intention  of  the  parties.  Bro. 
Ab.  Covenant,  2 ;  Holms  v.  SMer,  3  Lev.  305 ;  Jtowbotham  v.  Wil- 
taUy  8  H.  L.  Cas.  348 ;  Greene  v.  Cretghton^  7  &  1. 1 ;  ybrfleei  v. 
OrwnweiU,  64  N.  0.  1. 

In  order  to  make  a  oovenant  run  with  the  land  of  the  covenantor, 
uud  bind  his  heirs  and  assigns,  the  covenantee  must,  according  to 
all  the  authorities,  have  such  an  interest  in  that  land  as  to  amount 
to  a  privity  of  estate  between  the  parties  to  the  covenant  In  this 
Commonwealth,  at  least,  it  is  not  necessary  that  their  relation 
should  be  that  of  landlord  and  tenant;  but  an  interest  in  the  nature 
of  an  easement  in  the  land  which  the  covenant  purports  to  bind, 
whether  already  existing,  or  created  by  the  very  deed  which  contains 
the  covenant,  constitutes  a  sufficient  privity  of  estate  to  make  the 
burden  of  a  covenant  to  do  certain  acts  upon  that  land,  for  the  sup- 
port and  protection  of  that  interest,  and  the  beneficial  use  and 
enjoyment  of  the  land  granted,  run  with  the  land  charged*  And 
an  obligation,  duly  expressed,  that  the  structures  upon  one  parcel 
of  land  shall  forever  be  of  *a  certain  character  for  the  benefit  of  an 
adjoining  parcel  is  equally  a  charge  upon  the  first  parcel,  whether 
the  obligation  is  affirmative  or  merely  restrictive,  and  whether  the 
affirmative  acts  necessary  to  carry  the  obligation  into  effect  are  to 
be  done  by  the  owner  of  the  one  or  the  owner  of  the  other. 

In  Hurd  v.  CurtiSy  19  Pick.  459,  several  owners  of  mills  draw 
ing  water  from  the  same  stream  by  means  of  one  dam,  for  them« 
selves,    their   heirs,  administrators  and    assigns,    mutnally  corc« 
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lumted  with  each  other,  that  each  of  the  mills  should  have  wheels 
of  a  certain  oonstraction  and  limited  power;  and  a  partj  to  the 
indenture  brought  an  action  on  this  covenant  against  a  subse- 
quent purchaser  of  some  of  the  mills,  who  was  not  himself  a  party 
to  the  indenture.  Mr.  Justice  Wildb  very  clearly  stated  the  rule, 
as  follows:  ''As  there  is  no  privity  of  contract  between  the 
plaintifF  and  the  defendants,  it  follows  that  the  defendants  are  not 
liable  in  this  action,  unless  there  is  a  privity  of  estate  between  them. 
Where  such  a  privity  exists  between  the  covenantor  and  the  cove- 
nantee, and  the  covenantor  assigns  his  estate,  the  privity  thereby 
created  between  the  assignee  and  the  other  contracting  parties 
renders  the  former  liable  on  all  such  covenants  as  regulate  the 
mode  of  occupying  the  estate,  and  the  like  covenants  concerning 
the  same ;  and  so  if  the  covenantee  assigns  his  estate  his  assignee 
will  have  the  benefit  of  similar  covenants.  These  covenants  are 
annexed  to  the  land  and  run  with  it  But  if  there  is  no  privity  of 
estate  between  the  contracting  parties  the  assignee  will  not  be 
bound  by,  nor  have  the  benefit  of,  any  covenants  between  the  con- 
tracting parties,  although  they  may  relate  to  the  land  he  takes  by 
assignment  or  purchase  from  one  of  the  parties  to  the  contract  In 
such  a  case  the  covenants  are  personal  and  are  collateral  to  the 
land."  And  it  was  held  that  the  action  could  not  be  maintained, 
solely  because  there  was  no  privity  of  estate  between  the  covenant- 
ing parties,  but  their  estates  were  several,  and  there  was,  upon  the 
true  construction  of  the  peculiar  terms  of  that  indenture,  no  grant 
of  any  interest  in  the  real  estate  of  either  party,  to  which  the  cove- 
nants could  be  annexed. 

So  in  Plymouth  v.  Garv$r,  16  Pick.  183,  land  was  conveyed  upon 
condition  tiiat  the  grantees  should  become  bound  by  sufficient  bond 
to  make  and  maintain  a  portion  of  the  highway  passing  by  the  land; 
and  the  grantees  gave  bond  accordingly,  for  themselves,  their  heirs, 
executors,  administrators  and  assigns.  This  bond  was  held  not  to 
be  a  covenant  running  with  the  land,  because  the  only  condition  in 
the  deed  was  that  the  grantees  should  give  bond  to  maintain  the 
highway,  and  upon  their  giving  such  a  bond  the  estate  vested  in 
them  absolutely,  and  the  grantor  had  no  longer  any  interest  in  the 
land,  and  no  right  or  estate  therein  was  conveyed  by  them  to  him, 
so  that  there  was  no  privity  of  estate  between  the  parties  to  the 
covenant,  and  no  land  with  which  the  covenant  could  run ;  and  the 
bond  was  but  a  personal  obligation  of  the  obligors,  not  subjecting 
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the  land  which  had  been  oonyeyed  to  them  in  any  other  way  than 
i^iy  of  their  estate  might  be  liable  to  the  performance  of  their  per- 
Bpnal  coTcnanti  or  obligations. 

In  Wheeiock  t.  Thayer^  16  Piok.  68,  the  action  was  against  the 
original  oovenantor,  and  the  question  was  whether,  in  a  grant  of  a 
privilege  of  drawing  water  from  a  pond,  a  coyenant  respecting  the 
same  wonld  support  an  action  by  an  assignee  of  the  grantee ;  and  it 
was  held  that  it  would  not,  for  the  reason  that  it  was  a  mere  coye* 
nant  in  gross,  and  not  for  the  benefit  of  any  land  of  the  covenantee, 
and  therefore  not  assignable. 

In  Mane  v.  Aldrich,  19  Pick.  449,  and  1  Mete.  644,  the  owner  of 
a  tract  of  land  and  a  mill-pond  conveyed  a  portion  of  both  by  metes 
and  bounds,  with  liberty  to  enter  upon  the  rest  to  dig  and  carry 
away  the  whole  or  any  part  of  the  soil.  After  the  grantee  had  con* 
veyed  the  same  premises  to  the  plaintiff,  the  original  grantor,  by 
indenture  with  the  plaintiff  covenanted  to  draw  off  his  pond  six 
days  in  August  and  September  in  each  year,  upon  the  plaintiff's 
request,  for  the  purpose  of  giving  the  plaintiff  an  opportunity  of 
digging  and  carrying  out  mud  from  the  pond.  The  covenantor 
died  and  his  estate  descended  to  his  heirs,  of  whom  one  conveyed 
MUM  share  to  the  others.  It  was  held  that,  this  coyenant  being  made 
for  the  purpose  of  securing  to  the  plaintiff  the  full  benefit  of  the 
land  granted  to  him,  and  there  being  a  privity  of  estate  in  the  rest 
of  the  land  between  the  parties  to  the  covenant  at  the  time  it  was 
made,  it  ran  with  the  land ;  and  that  the  heirs  and  assigns  of  the 
covenantor,  though  not  named,  were  liable  to  an  action  thereon  for 
neglecting  to  draw  off  the  pond  afber  being  requested  so  to  do. 

But  perhaps  the  strongest  case  in  this  court,  in  favor  of  the  posi>i 
tion  that  the  clause  in  question  in  Ooffln's  deed  was  strictiy  a  cove- 
nant running  with  the  adjoining  lands,  is  Savage  v.  Maeon^  8  Ouah. 
500.  In  that  case,  an  indenture  of  partition  between  the  owners  in 
common  of  a  large  tract  of  land  contained  mutual  covenants,  which 
it  was  expressly  declared  should  be  binding  upon  and  be  available 
to  heirs  and  assignees,  and  should  be  deemed  perpetual  and  funda- 
mental, and  to  run  with  the  land  thereby  divided.  One  of  these 
covenants  was,  that  the  centre  of  party  waUs  of  every  brick  or  stone 
building  might  be  placed  upon  the  lines  dividing  the  lots  from  cou» 
tiguous  lots,  and  that  the  owner  of  such  contiguous  lots,  whenever 
lie  should  make  use  of  the  same  in  any  building,  should  pay  for  one- 
half  of  the  wall  by  him  so  used.    A  lot  set  off  to  one  of  the  parties 
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to  the  indenture  wm  conyeyed  bybia  hein  topenone  wboi^ter- 
ward  oonTejed  it  to  anoflier  person,  who  entered  and  took  poeeessioc 
*  And  built  a  briok  dwelling-hoase  thereon,  and  placed  the  center  oi 
tbe  party  wall  of  one  side  thereof  npon  the  line  diriding  this  lot 
from  the  oontiguons  lot,  and  then  oonyeyed  the  lot  with  the  dwell* 
ing-honse  thereon  to  persons  who  again  oonveyed  to  the  plaintiffa^ 
The  oontiguons  lot  was  set  off  by  the  partition  to  another  of  the 
parties  to  the  indenture,  and  upon  his  death,  and  a  dirisioa  of  his 
estate  to  the  defendant  as  one  of  his  heirs,  and  while  he  owned  it 
and  after  all  the  conveyances  above  mentioned,  a  brick  dwelling- 
house  was  erected  thereon,  in  which  the  party  wait  built  by  the 
owner  of  the  plaintiffs'  lot  was  used ;  and  the  plaintiffs  after  demand 
sued  him  upon  the  covenant  for  half  of  the  value  of  the  wall.  Upon 
these  facts,  it  will  be  observed,  that  by  the  indenture  the  entire  fee 
in  the  defendant's  lot  had  vested  in  his  ancestor,  leaving  no  rever- 
sion in  the  other  parties  to  the  indenture,  under  whom  the  plaintiffs 
claimed ;  that  the  plaintiffs  did  not  themselves  build  the  party  wall 
in  question ;  that  ttie  defendant  did  not  acquire  his  title  until  after 
the  walls  had  been  built,  and  did  not  use  the  wall  until  after  the 
plaintiffs  had  acquired  their  title;  that  the  only  privity  of  estate 
l>etween  the  parties  consisted  in  the  mutual  right  and  obligation 
created  by  the  same  instrument  which  contained  the  covenant  sued 
on,  to  have  the  division  wall  stand  half  on  each  lot,  and  to  contribute 
to  the  expense  thereof;  and  that  the  obligation  sought  to  be  enforced 
against  the  defendant  was  an  affirmative  covenant  to  pay  money. 
The  oourt  gave  judgment  fdr  the  plaintiffs,  saying :  '^  The  liability  to 
perform,  and  the  right  to  take  advantage  of  this  oovenant,  both 
pass  to  the  heir  or  assignee  of  the  land  to  which  the  oovenant  is 
attached.  This  oovenant  oan  by  no  means  be  considered  as  merely 
personal,  collateral  and  detached  from  the  land.  There  was  a  privity 
of  estate  between  the  oovenanting  parties  in  the  land  to  which  the 
oovenant  was  annexed.  The  covenant  is  in  terms  between  the 
parties  and  their  respective  heirs  and  assigns ;  it  has  direct  and 
immediate  reference  to  the  land  ;  it  relates  to  the  mode  of  occupying 
and  enjoying  the  land ;  it  is  beneficial  to  the  owner  as  owner,  and  to 
no  other  person ;  it  is  in  truth  inherent  in  and  attached  to  the  land^ 
and  necessarily  goes  with  the  land  into  the  hands  of  the  heir  or 
assignee.^  The  decision  was  thus  put  upon  the  ground  of  a  printy 
of  estate  between  the  owners  of  the  two  lots,  created  by  the  inden- 
ture itself,  and  sufficient  to  support  the  covenant  to  pay  for  half  of 
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the  wall  M  atricUy  a  covenant  running  with  the  land ;  and  not  npon 
the  theory  (since  applied  in  Maifi$  v.  Oumstony  98  Mass.  317,  to  the 
case  of  a  similar  agreement  not  under  seal)  that  the  person  erecting 
the  Trail,  and  his  assigns,  had  by  virtue  of  the  indenture  a  property 
in  the  whole  wall  until  it  was  used  by  the  owner  of  the  adjoining 
lot  in  building  thereon,  and  the  right  then  to  recover  from  him  a 
proportion  of  the  cost  of  the  wall.  The  covenant  to  maintain  a 
fence  in  the  case  at  bar  fidls  within  the  reason  of  the  decision  in 
Savage  v.  Maaon. 

The  same  doctrine  was  long  ago  recognized  in  ffolmea  v.  BucJcky^ 
reported  m  Pre.  Oh.  89,  and  1  Eq.  Gas.  Ab.  27,  and  cited  as 
undoubted  law  upon  this  point  by  Lord  St.  Leon  arm  in  Sugden  on 
V'endors  (14th  ed.),  598,  in  which  a  covenant,  in  a  grant  of  a  water- 
course,  to  clear  it  and  keep  it  in  repair,  was  held  to  be  a  covenant 
running  with  land  of  the  grantor  through  which  the  water-course 
imssed.  See  also  Van  RenssOaer  v.  Readj  26  N.  Y.  558,  574-577 ; 
Woodruff  V.  Trenton  Water  Power  Co.y  2  Stockt  489 ;  Oarr  v.  Lowry^ 
27  Penn.  St  257. 

In  the  general  definitions  of  easements  in  the  text  books,  it  is 
indeed  sometimes  said  that  they  consist  either  in  suffering  something 
to  be  done,  or  in  abstaining  from  doing  something,  upon  the  servient 
tenement  8  Kent's  Com.  (6th  ed.)  419;  Washburn  on  Easements 
(M  ed.),  4,  5 ;  Gale  on  Easements  (4th  ed.),  6.  But  the  obligation 
to  maintain  a  fence  by  prescription  or  agreement  is  classed  by  the 
same  writers  with  easements,  though  Mr.  Gale  calls  it  a  **  spurious 
easement,''  and  one  of  his  editors  '*  a  right  in  the  nature  of  an  ease- 
ment" 3  Kent's  Com.  438;  Washburn  on  Easements,  524;  QteXe 
on  Easements,  117,  460,  487,  488,  524  note.  See  also  Hunt  on 
Boundaries  and  Fences  (2d  ed.),  49,  51,  99. 

La  England,  it  has  been  well  settled  firom  very  early  times,  and 
neyer  denied,  that  an  obligation  of  the  owner  of  land  to  fence 
against  land  adjoining  may  be  established  by  prescription,  and  il 
so  established  is  a  charge  npon  his  land.  Had  this  not  been  so, 
the  point,  formerly  much  mooted,  whether  such  a  charge  was 
extinguished  by  unity  of  possession  and  title  of  the  two  closes, 
could  not  have  arisen.  Fits.  K.  B.  128  note.  Anon.y  Dyer,  295,  bi 
Surry  v.  Piggoi,  Pop.  166,  170,  172;  S.  0.,  Noy,  84;  Latch,  153 
154 ;  Bolus  v.  Hinetocke,  1  Yentr.  97 ;  S.  0.,  2  Keb.  686,  707 ; 
T.  Raym.  192 ;  Star  v.  Rookeeby,  1  Salk.  835.  Yin.  Ab.  Fences, 
pi  164,  166.     Boyle  v.  Tamlyn,  9  D.  ft  R.  430 ;   S.  0.,  6  B.  ft  0. 
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329;  Barber  7.  WhiMeffy  34  L.  J.  N.  S.  (Q.  B.)  212.  In 
Boyh  7.  Tamlyth  Mr.  Justice  Batlet  said :  ^<  Such  a  right  to 
Iia7e  fenoes  repaired  by  the  owner  of  adjoining  lands  is  in  the 
aatnie  of  a  grant  of  a  distinct  easement,  affecting  the  land  of  the 
grantor.^  9  D.  &  R  437,  and  6  B.  &  0.  338»  889.  And  Jostioee 
LiTTLiDALB  and  HoLBOTD  appear  to  ha7e  cononrred  in  his  Tiew. 
9  D.  &  K  439,  440. 

In  ICaasachnsettSy  the  doctrine  has  always  been  recognised,  that 
the  owner  or  occnpier  of  land  may  be  bonnd  by  prescription  to 
a  more  ext6n8i7e  obligation  to  keep  np  and  repair  the  division 
fances  than  would  be  imposed  upon  him  by  the  common  law  or 
by  the  statutes  of  the  Commonwealth.  Bust  y.  Law,  6  Mass. 
90,  94,  97;  2  Dane  Ab.  659,  660;  Minor  7.  DOand,  IS  Pick. 
266,  267 ;  Thayer  y.  Arnold^  4  Met  589,  500.  In  Binnejf  y.  HttU, 
5  Pick.  608,  606,  it  was  adjudged  that  the  owner  of  one  of  two 
adjoining  lots  of  land  might  be  bound  by  prescription  co  maintain 
the  fence  between  tiiem ;  and  Ohief  Justice  Parkbb  spoke  of  the 
right  to  have  him  do  so^  as  an  easement  in  his  land 

In  the  court  of  appeals  of  New  York,  Ohief  Justice  DxKio 
assumed,  as  settied  beyond  question,  that  there  might  be  a  valid 
prescription  by  which  the  owner  of  land  might  beoome  bound  to 
maintidn  perpetually  the  whole  of  tiie  diTision  fence  between  his 
and  the  adjoining  land;  and  said  that  he  did  not  entertain  any 
doubt  "  but  that,  when  sudi  prescription  is  established,  it  fMtena 
itself  upon  the  land  charged  with  the  burden  and  in  &7or  of  the 
tenements  benefited  by  it  Adams  v.  Van  Alstyns,  26  N.  T. 
282,  285.  And  in  two  cases  in  inferior  courts  in  that  State 
covenants  to  erect  and  keep  in  repair  division  fences  have  been 
deemed  covenants  running  with  the  land  and  binding  the  assigns 
of  the  covenantor.  BJain  v.  Taylor,  19  Abbott  Prac  228;  Duffy 
V.  New  York  d  Harlem  BaUroad  Co.,  2  Hilton,  496. 

In  Easier  v.  LUtle  Miami  BaUroad  Oo.,  14  Ohio  State,  48, 
after  a  carefhl  review  of  the  leading  cases  in  this  Oommonwealtb 
and  elsewhere,  a  positive  opinion  was  expressed  that,  in  a  deed  to 
a  railroad  corporation  of  a  right  of  way  over  land  of  the  grantor 
on  which  its  tau)k  had  been  laid  out,  a  covenant  tiiat  the  grantor, 
his  heirs  and  assigns,  would  build  and  forever  keep  up  a  fence  on 
each  side  thereof  through  the  grantor's  land,  was  a  covenant  run- 
ning with  that  land;  and  it  was  held,  that  an  assignee  of  thai 
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land  was  so  fiur  boimd  thereby  that  he  could  derive  bo  adyaiitage 
from  its  breach. 

The  only  difference  of  opinion  manifested  in  the  cases  cifced  at 
the  bar,  as  to  the  operation  of  an  agreement  to  bnild  a  fence,  by 
way  of  charging  the  land  with  the  obligation,  has  been  where  it 
expressed  the  undertaking  of  the  grantee  in  a  deed  poll.  If  a 
grantee  accepts  snch  a  deed,  a  promise  binding  himself  and  his 
XBpresentatiyes  personally  is  doubtless  implied.  Minor  v.  Deland, 
18  Pick.  366;  Newett  r.  Hill,  2  Mete.  180.  Bat  in  Parish  y. 
WkUnej/y  3  Gray,  516,  it  was  held  that  snch  a  clause,  even  if 
pnrporting  to  bind  the  grantee's  heirs  and  assigns,  was  not  a 
dOfenant  in  any  sense,  and  did  not  create  an.  incumbrance  upon 
the  land.  If  that  decision  can  be  supported,  it  must  be  as  fidling 
within  the  rules  that  no  easement  in  or  right  affecting  real  estate 
can  be  created  by  contract  of  the  party,  except  by  deed,  and  that 
an  agreement  not  sealed  by  the  party  who  is  to  perform  it  cannot 
create  a  oorenant  or  run  with  the  land.  Dywr  y.  Sanford,  9  Mete. 
395;  Oaddard  y.  Dahin,  10  id.  94;  Mwtm  y.  Oopeland,  2 
Gray,  802;  Maine  r.  Oumsiim,  98  Mass.  317,  320;  Wrighi  y. 
Wrigii,  21  Conn.  329,  342;  Standen  y.  Ohrismas,  10  Q.  B.  135^ 
Bickfard  j.  Farmm,  5  0.  B.  920.  On  the  other  hand,  it  has  been 
held  in  Yermont  and  New  Hampshire,  that  such  a  promise  by 
the  grantee  in  a  deed  poll,  for  the  benefit  of  the  adjoining  land 
of  the  grantor,  whe  retained  no  other  interest  in  the  land  granted, 
was  eqniyalent  to  a  ooyenant  running  with  the  land,  and  created 
an  incumbrance  thereon.  Kellogg  y.  Bobinson,  6  Vt  276; 
Burbank  7.  PObftwiy,  48  N.  H.  475.  But  the  present  case 
does  not  require  us  to  consider  the  effect  of  such  a  stipulation 
when  not  under  the  seal  of  the  promisor;  nor  whether,  as  sug- 
gested in  Burbank  y.  PHUburg,  an  obligation  not  amounting  to  a 
ooyenant  or  other  ohaige  upon  the  land,  but  which  might  be 
enforced  by  a  court  of  chancery  in  its  discretion,  is  an  incumbrance, 
the  effect  of  which  can  be  assessed  in  damages  by  a  jury  in  a  court 
of  common  law. 

In  the  deed  now  before  us,  the  ooyenant  to  maintain  a  fence  upon 
the  line  of  diyision  between  the  land  granted  to  the  railroad  cor- 
poration and  the  lands  retamed  on  either  side  thereof  is  made  by  the 
grantor,  and  is  in  terms  declared  to  bind  his  heirs  and  assigns,  and 
to  be  intended  to  be  perpetual  and  obligatory  upon  him,  and  al) 
persons  who  shall  become  owners  of  the  lands  on  each  side  of  the  rail* 
Vol.  XL— 44 
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roadt  and  this  obligation  is  imposed  upon  all  of  them  only  as 
owners,  and  by  virtue  of  their  ownership.  It  wonld  be  dtffionlt  to 
express  more  clearly  an  intention  that  the  duty  of  maintaining  the 
fence  should  be  a  ohaige  npon  these  lands,  into  whose  hands  soeyer 
they  should  oome.  The  manifest  purpose  was  to  rq^late  the  mod^^ 
of  occupying  the  lands  retained,  for  tiie  purpose  of  securing  to  che 
grantees  the  full  beneficial  use  of  the  land  granted,  by  estaUisning 
a  permanent  barrier  to  preyent  all  persons  and  cattle  from  straying 
upon  it  The  necessary  conclusion  is,  upon  principle  and  authority, 
that  the  terms  of  Ooffln's  deed  conyeyed  to  his  grantees  an  interest 
in  the  nature  of  an  easement  in  his  adjoining  lands,  and  thus 
created  a  sufBdent  pririty  of  estate  between  them  and  his  assigns^ 
to  support  the  covenant  to  maintain  the  fence  as  a  covenant  run- 
ning with  the  lands  adjoining;  and  that  such  easement  and  cove- 
nant constituted  an  incumbrance,  which  was  a  breach  of  a  covenant 
against  incumbrances  in  the  subsequent  deed  to  the  plaintiff  upon 
which  this  action  is  brought  It  was  therefore  rightly  ruled  at  the 
trial,  that  the  clause  in  Ooffln's  deed  did  not  create  a  merely  per- 
sonal obligation,  but  constituted  an  incumbrance  upon  his  adjoining 
lands. 

Questions  have  sometimes  arisen  upon  the  eifect  of  a  covenant, 
the  burden  of  which  runs  with  the  land,  as  against  an  assignee  of  part 
of  the  land  charged  with  the  burden.  Where  the  assignees  are 
tenants  in  common,  they  have  been  held  jointiy  liable  upon  the  cove- 
nant Morse  v.  Aldrieh^  1  Mete.  544;  lf&rc$ron  v.  Dowsofif  5  B.  ft 
0.  470 ;  S.  C  8  D.  ft  R.  264.  Upon  covenants  to  keep  in  repair, 
the  assignee  of  part  of  the  land  has  been  held  liable  for  not  repair- 
ing his  part  Shep.  Touohst  199 ;  Ards  v.  Wathin,  Oro.  Elis.  687, 
651 ;  Omgham  v.  King^  Cro.  Oar.  231 ;  S.  G.,  1  BoL  Abr.  522  ;  W. 
Jon.  245;  BdUy  v.  WOU,  Wilm.  841,  846;  S.  C,  3  Wils.  25,  29; 
^wmsan  v.  Lombard^  2  East,  575,  580;  Com.  Dig.  Covenant  0.  3. 
And  in  Adams  v.  Van  Alstons,  25  N.  Y.  232,  235,  Chief  Justice 
Dbnio  was  of  opinion  that  every  part  of  the  premises  charged  with 
maintaining  a  fbnce  was  as  much  bound  as  the  whole  of  the 
premises  originally  charged.  But  no  such  question  is  presented  by 
the  case  at  bar.  The  land  conveyed  by  the  defendants  to  the  plain- 
tifr  included  the  line  upon  which  the  fence  was  to  be  maintained; 
and  no  point  appears  to  have  been  made  by  the  defendants  at  the 
trial,  that,  if  the  clause  in  Cofiin's  deed  created  any  charge  upon 
the  plaintiff's  land,  it  did  not  affect  the  whole  of  it 
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The  obligatioii  to  maintain  the  fenoe,  being  a  oontinuing  charge 
upon  the  land,  was  not  impaired  by  the  omission  to  perform  it  for 
more  than  twenty  years,  without  any  evidence  of  its  having  been 
released  or  extinguished.  Arnold  v.  Sietmis,  24  Pick.  106 ;  Baip' 
non  V.  Angier^  2  Allen,  128. 

Tke  covenant  upon  which  this  action  is  brought  is  the  coven»nt 
against  incumbrances  in  the  deed  to  the  phuntiff,  dated  May  24, 
1866 ;  the  breach  of  this  covenant  and  cause  of  this  action  arose  at 
that  date,  and  could  not  be  affected  by  the  statute  of  limitations 
until  twenty  years  afterwarcL    Clark  v.  Swifts  3  Mete  390. 

The  remaining  questions  presented  by  the  report  relate  to  the 
kind  of  fence  which  the  obligation  in  Coffin's  deed  required  to  be 
maintained  on  the  lands  since  conveyed  by  the  defendants  to  the 
plaintiff,  and  to  the  measure  of  damages  occasioned  by  the  incum- 
brance thus  created  upon  these  lands. 

The  terms  of  the  covenant  *'  to  maintam  a  sufficient  fence  through 
the  whole  length  of  that  part  oT  the  railroad  which  runs  through  ^ 
these  lands,  which  is  declared  to  be  perpetual  and  obligatory  upon 
^all  persons  who  shall  become  owners  of  the  land  on  each  side  of 
said  railroad,''  clearly  imply  that  a  fence  is  to  be  maintained  on  each 
side  of  the  strip  of  land  granted  by  Ooffin  to  the  railroad  corpora- 
iion ;  and  that  such  fences  are  to  stand  wholly  on  the  lands  on  either 
side,  and  not  half  on  these  lands  and  half  on  the  land  of  the  rail- 
road corporation. 

What  would  be  a  sufficient  fence  on  either  side  of  the  railroad  to 
satisfy  the  requirements  of  Ooffln's  deed  would  not  necessarily  be 
the  same  as  the  fence  required  by  statute  to  be  maintained  between 
improved  lands,  to  the  satis&otion  of  fence-viewers.  Bev.  Sts.,  ch.  19, 
%%l$t  9eq.;  Gen.  Sts.,  ch.  96,  gg  1  s<  9eq.  The  ruling  upon  this  point 
was  sufficiently  favorable  to  the  defbndants.  Bamw  v.  Saltm  d 
Lowell  Railroad  Co,,  98  Mass.  560. 

In  order  te  test  the  accuracy  of  the  instructions  given  to  the  jury, 
it  vrill  be  convenient  to  consider  the  nature  and  extent  of  the  various 
obligations,  imposed  by  law  or  contract  upon  the  owners  of  adjoin- 
ing lands,  to  maintain  fences. 

By  the  law  of  this  Oommonwealth,  as  by  the  law  of  Englana,  ic 
the  absence  of  any  qualifying  statute,  agreement  or  prescription,  the 
owners  of  adjoining  lands  were  not  obliged  to  maintain  fences 
bet'ween  them ;  although  any  one  who  did  not  do  so  would  be  respon- 
eible  tor  the  consequences  of  his  omission,  if  his  own  beasta  strayed 
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and  oommittod  tngptm,  or  if  the  beasts  of  otlien»  rightftilly  apo^ 
the  adjoining  land»  trespassed  apon  his  premises.  Bust.  t.  Low,  6 
Mass.  90 ;  Minor  r.  DOand,  18  Pidc  366 ;  T%ay$r  y.  Amoldy  4 
Mete.  589 ;  Pool  y.  Alger,  II  Gray,  489. 

The  statutes  imposing  npon  railroad  corporations  the  harden  of 
maintaining  fences  by  the  side  of  their  railroads^  had  not  been  passed 
when  Ooffin's  deed  was  made,  and  do  not  apply  to  railroads  con- 
stmcted  before  their  passage.  Sts.  1841,  oh.  125 ;  1846,  ch.  271,  §  3  ^ 
Gen.  Sts.,  ch.  68,  §  48 ;  Xeama  t.  Old  Colony  d  Pall  River  Railroad 
Oo.y  1  Allen,  493 ;  Baxter  y.  Baeten  d  Wereeeter  Railroad  Co.,  102 
Mass.  888.  Independently  of  sadh  statutes  and  of  any  agreement,, 
the  taking  of  land  by  a  railroad  corporation  for  its  road,  like  a  simi- 
lar taking  by  the  public  authorities  for  a  highway,  imposed  upon 
the  takers  no  obligation  to  fenoe,  but  left  upon  the  landowner  the 
burden  of  erecting  and  maintaining  any  fences  required  for  the 
protection  of  his  adjoining  land,  with  the  right  to  recover,  as  part 
of  his  damages,  the  reasonable  expense  thereof  if  deemed  by  the 
jury  to  be  a  necessary,  natural  or  probable  cousequence  incident 
to  the  taking  of  his  land  for  the  public  use.  Morse  y.  Boston  dt 
Maine  RaUroad,  2  Gush.  586 ;  First  Parish  in  North  Bridgewater 
Y.  Pljfmouth,  8  id.  475 ;  HMroOi  y.  MeBride,  4  Gray,  215,  220. 

The  obligation  to  make  suitable  fences,  imposed  by  the  coyenani 
in  Goffln's  deed,  was  absolute,  and  did  not  depend  upon  the  question 
whether  such  fences  would  otherwise  haye  been  necessary  or  exp^ 
dient.  Lawton  r.  FitMurg  Railroad  Co^  8  Gush.  230.  Yet  the 
refusal  of  the  judge  to  instruct  the  jury,  as  requested  by  the  defend- 
ants, ^that  the  proper  measure  of  damages  is  what  the  railroad 
corporatioD  could  reooyer  in  an  acti<m  for  a  fiulure  to  perform  the 
stipulation  contained  in  the  deed,  regarded  as  an  incumbrance,*' 
affords  the  defendants  no  ground  of  exception ;  for  the  real  issue  in 
the  case  was  not  what  the  railroad  corporation  could  recover  of  their 
grantor,  but  how  much  the  value  of  the  lands  charged  with  the 
obligation  of  maintaining  the  fence  was  affected  by  that  obligation  ; 
and  the  instructions  given  directly  met  this  issue,  by  instructing  the 
jury  that  the  rule  of  damages  for  breach  of  the  covenant  sued  on 
was  a  just  compensation  for  the  real  injury  resulting  fh>m  the 
incumbrance,  and  that  they  should  inquire  how  far  the  existence  of 
tliis  incumbrance  impaired  the  value  of  the  estate  to  the  owner,  and 
what  would  be  the  difference  in  its  fair  market  value  by  reason  of 
the  existence  of  this  incumbrance.   Wetherboe  v.  Bennett,  2  AUen,  429^ 
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In  estimating  this  difference  in  yalue^  eridenoe  of  the  cost  of 
bnOding  and  maintaining  a  sufficient  fence  was  doubtless  admissibla^ 
and  it  was  introduced  by  both  parties  at  the  trial  without  objection. 
But  as  the  judge  correctly  ruled,  the  cost  of  building  and  main- 
taining the  fence  was  not  to  be  treated  as  an  additional  item  of 
damages  Nor  was  such  cost  to  be  taken  into  consideration  at  all, 
except  so  fiur  as  it  exceeded  the  cost  of  maintaining  any  fences  which 
would  reasonably  have  been  required  to  prevent  the  straying  of  per- 
sons or  cattie  upon  or  from  those  lands,  if  no  express  agreement 
had  been  made ;  for  the  burden  of  such  fencing  would  haye  rested 
upon  the  owner  of  the  lands,  independently  of  the  coyenant.  It 
foUows  that  the  instruction  that  the  jury  should  include  in  the 
depreciation  of  the  estate,  if  any,  by  reason  of  the  incumbrance,  the 
cost  of  building  and  maintaining  the  fence,  was  not  sufficiently 
guarded,  and  would  naturally  tend  unduly  to  enhance  the  damages ; 
for  the  injury  to  the  estate  by  the  existence  of  the  incumbrance 
could  not  exceed  the  extent  of  the  obligation  thereby  imposed  upon 
the  owner,  beyond  what  the  situation  and  circumstances  of  the 
estate  would  otherwise  have  required  him  to  do  in  the  matter  of 
fencing  for  its  reasonable  protection ;  whereas  from  the  instruction 
given  the  jury  might  well  infer  that  the  whole  cost  of  building  and 
maintaining  the  fence  must  be  included  in  estimating  the  diminution 
in  the  market  value  of  the  estate  and  the  consequent  injury  to  the 
plamtifL     Upon  this  ground  only,  the  verdict  must  be  set  as^de, 

and  a 

New  trial  ordered. 
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Waier'€0ur9e^  dhenien  of 

Ib  em  aeHoB  Hdt  Ibe  diversion  of  a  water>ooime  it  appeared  tbat,  at  a  point  oi 
defendant* i  land,  about  five  rods  from  plaintiff's  land,  the  water  ceased  to 
flow  between  defined  banks  but  spread  oat  over  the  sarfaoe  of  the  ground 
and  so  ran  to  and  across  plaintifTs  land  and  then  began  to  flow  again 
in  a  defined  ehannel.    SMp  thaX  the  stream  did  miteesr  urn] 

water -oonrse.  and  that  plaintiff  could  maintain  the  action. 
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AonojT  for  the  diyersion  by  defendant  of  a  water-oonney  iheiebj 
preventing  the  water  from  flowing  through  the  plaintiiPs  lands 
The  trial  jndge  reported  as  follows : 

**  The  plaintiiPs  counsel,  in  his  opening  to  the  jury,  stated  thai, 
the  evidence  would  show  that  from  time  immemorial  a  natural 
Stream  of  water  had  flowed  from  a  southerly  direction  across  the 
road  and  upon  the  defendant's  land,  taking  a  north-westerly  course 
across  the  defendant's  land ;  that  for  a  part  of  the  way  across  the 
same  it  ran  in  a  well-defined  channel,  but  when  it  reached  a  point 
within  about  five  rods  of  the  plaintiiPs  adjoining  land  the  water 
spread  out  over  the  surface  of  the  ground,  covering  a  space  a  few 
rods  in  width,  and  so  ran  upon  and  across  the  plaintiffs  land» 
which  was  a  level  meadow,  covering  the  same  for  several  rods  in 
width,  and  irrigating  it  in  a  valuable  manner  through  its  whole 
length,  about  seven  rods,  and  thence  on  to  other  land  of  other 
owners  beyond;  that  from  the  point  where  it  so  spread  out  over 
the  surfkce  on  the  defendant's  land  there  was  n6  defined  channel 
either  on  the  defendants  land  or  through  the  whole  length  of  the 
plaintiff's  land,  and  not  until  a  short  distance  beyond  the  plain- 
tiff's  land,  where  it  again  formed  a  small  brook,  and  ran  off  in  a 
westerly  direction  to  the  river;  that  the  plaintiff 's  and  defbnd* 
ant's  lands  formerly  belonged  to  the  same  ancestor,  and  the  divis- 
ion was  made  after  his  death  by  quit-claim  deeds ;  and  that  the 
defendant  diverted  this  stream  on  his  own  land  near  to  the  road, 
where  it  was  a  water-course  running  in  a  defined  channel,  turning 
it  in  a  northerly  direction,  so  that  it  ceased  to  flow  upon  the  plain- 
tifi's  land,  thus  injuring  his  land  and  crops. 

**  Upon  this  opening  statement,  the  judge  ruled  that  the  plain- 
tiff's action  could  not  be  maintained,  and  with  the  consent  of 
parties,  reports  the  case  before  verdict  for  consideration  by  the 
supreme  judicial  court  If  the  above  ruling  is  correct,  judgment  is 
to  be  entered  for  the  defendant;  if  it  is  incorrect,  thex^ase  to  be 
sent  back  for  trial" 

K  H.  Bmndt,  for  plaintiff. 

C.  L  Reed  and  J.  H,  Dean,  for  defendant 

Ohapman,  0.  J.  The  defendant  admits  the  well-established 
principle,  that,  where  there  is  a  natural  water-course,  each  succes- 
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liiw  ripariftn  proprietor  haa  a  right  of  property  in  it»  \ad  may 
maintain  an  action  against  one  who  diyerts  it  from  ooming  down 
to  his  land.  Bnt  he  contends  that  the  taoU  stated  in  the  report 
are  not  snffloient  to  establish  the  existence  of  such  a  water-coarse. 
This  is  the  only  point  now  presented  to  ns. 

We  cannot  donbt  that  water,  which  has  flowed  from  time  im- 
memorial in  a  well-defined  channel  till  it  comes  npon  the  defend- 
ant's land,  and  again  after  it  has  passed  a  short  distance  beyond 
the  plaintiflTs  land  forms  a  brook,  and  thus  mns  across  the  land 
of  sereral  proprietors  to  a  rirer,  into  which  it  empties,  is  a  natural 
water-oonrse  when  it  thus  flows.  But  the  defendant  contends 
that  because,  at  a  point  on  his  laud  about  fl?e  rods  above  the 
plaintiflTs  land,  the  water  spreads  out  oyer  the  surface,  coyering  a 
space  of  a  few  rods  in  width,  and  thus  runs  upon  and  across  the 
plaintiflTs  land,  which  is  a  level  meadow,  and  covers  the  same  for 
several  rods  in  width,  irrigating  it  in  a  valuable  manner  through 
its  whole  length,  being  about  seven  rods,  and  during  this  whole 
length  of  twelve  rods  has  no  defined  channel,  it  ceases  to  be  a 
water-course,  and  is  to  be  regarded  as  mere  sur£EK)e  water,  to  the 
flow  of  which  the  plaintiff  has  no  right. 

If  the  whole  of  tiie  stream  had  sunk  into  the  defendant's  soil,  and 
no  water  remained,  to  pass  to  the  plaintiff's  land  except  under  the 
snrfiMse,  it  would  have  ceased  to  be  a  water-course,  and  the  plaintifl 
would  have  had  no  right  to  it.  Broadbent  v.  Bamsbotham,  11  Exch. 
6Q2 ;  Suffum  v.  Harris,  5  B.  1. 243.  Or  if  the  water  had  only  fiowed 
in  temporary  outbursts,  caused  by  melting  snow  or  by  rain,  it  would 
have  been  sur&oe  water,  as  in  Ashley  v.  WblcoU,  11  Gush.  193 ;  the 
defendant  might  have  diverted  it,  and  the  plaintiffs  might  have 
raised  barriers  on  their  land  to  prevent  ite  fiowing  upon  their  lot 
below.  Oannon  v.  Hardagan,  10  Allen,  106 ;  Franklin  v.  Fisk,  18 
id.  211.  But  where,  owing  to  the  level  character  of  the  laud,  it 
spreads  out  over  a  wide  space  without  any  apparent  banks,  yet 
usually  fiows  in  a  continuous  current,  and  passes  over  the  sur&ce 
to  the  lands  below,  it  still  continues  to  be  a  water-course.  CMlett  v. 
Johnson,  80  Conn.  180.  If  the  plaintiffs  had  erected  a  barrier  to 
keep  it  from  their  land  it  would  evidently  have  accumulated,  by  its 
natural  and  regular  fiow,  upon  the  defendant's  land,  not  merely 
wh(  n  there  were  melting  snows  or  rains,  but  at  all  ordinary  seasons. 
We  cannot  doubt  that  not  only  the  defendant,  but  all  the  lower  pro- 
prietors, could  have  maintained  an  action  against  the  plaintiffs  for 
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Miy  iaauigt  Maaed  by  saeh  obtiraetioiiy  for  it  luu  a  regiilir  and 
natiirml  flow  from  a  pemument  aoiiroe,  and  its  uraal  oourae  is  in  a 
channel,  with  a  wdl-defined  bed  and  banlu^  and  neither  npon  the 
land  of  the  plaintiflb  or  of  the  defendant  doee  it  entirely  lose  this 
character. 

Com  to  iiandfiHr  irioL 


Whbok  t.  OiTT  OF  Nsw  Bbdvobd. 

ClOB  MMi.  m.) 

Defradante  built  a  reserroir  on  land  sold  to  them  bj  the  plAintiff  for  thM 
purpose.  Water  from  tbe  reeervoir  percolated  through  the  soil  and  injnred 
plaintilPB  adjaoent  lands.  HM,ihikt  defendants  were  liable  for  the  damai^es. 

Pbtition  under  ch.  163«  St  of  1863,  which  anthorixed  the  city 
of  New  Bedford  to  erect  aqnedncts,  to  acquire  lands,  etc,  for  the 
purpose  of  supplying  the  city  with  water,  and  which  pro?ided  for 
the  appointment,  on  petition,  of  three  freeholders  for  the  assess- 
ment of  damages  occasioned  thereby  when  the  parties  could  not 
agree. 

The  petitioner  was  the  owner  of  a  fium  with  a  dwelling  and  atcrn 
thereon,  and  he  represented  that  the  dty  of  New  Bedford  had  con* 
structed  a  laige  dam,  reserroir  and  pond  of  water,  near  his  said 
farm,  for  the  purposes  mentioned  in  said  statute,  thereby  causing 
large  quantities  of  water  to  flow  into  and  through  his  said  bam 
cellar  and  house  cellar,  and  also  making  his  farm  land  vety  wet, 
cold  and  heayy,  greatly  injuring  the  same  and  partially  destroying 
his  crops,  thereby  and  in  other  ways  causing  him  great  loss  and 
damage  ;  and  that  he  ^has  made  repeated  application  to  said  city 
and  the  water  commissioners  appointed  under  said  statute,  for  the 
payment  of  said  damages,  but  they  hare  not  paid  the  same  ;*'  and 
therefore  praying  for  the  appointment  by  the  court  of  three  disin- 
terested freeholders  to  assess  his  damages,  and  '^  that  such  proceed- 
ings may  be  had  in  the  premises  as  the  law  in  such  cases  requires." 

The'  answer  denied  generally  all  the  petitioner's  allegations,  and 
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alleged  ''that  the  city  pnrchacied  of  the  petitioner  a  certain  lot  ol 
land,  and  took  a  deed  thereof,  for  the  purpose  of  erecting  and  build- 
ing a  reeervoir  and  dam,  and  paid  him  all  he  asked  therefor,  and 
that^  if  the  &otB  alleged  in  the  petition  are  true,  the  defendants  are 
not  liable  in  this  form  and  manner/' 

At  the  trial  it  appeared  that  the  city  in  constructing  water-works, 
in  pnrsnance  of  the  statute,  had  purchased  of  the  petitioner  the 
fee  of  the  land  coyered  by  the  reservoir,  ^'  for  the  purpose,''  as  was 
set  forth  in  the  agreement  of  sale  ''of  constructing,  using  and 
maintaining  an  aqueduct  and  reservoir  and  all  other  works  neo- 
essavy  and  convenient  for  the  introduction  of  water  into  the  city.*' 
That  the  city  built  a  dam  on  said  lands  and  thereby  created  a  pond 
or  reservoir  of  water,  about  a  thousaiul  feet  distant  from  the  peti- 
tioner's farm ;  that  after  the  constniction  of  the  dam,  water  appeared 
in  the  petitioner's  cellars  and  in  the  soil  of  the  farm  in  a  manner 
injurious  to  him,  and  which  he  contended  was  caused  by  said  dam 
and  reservoir,  either  by  water  percolating  or  by  the  reservoirs,  pre- 
venting the  natural  passage  of  water  underground  into  the  natural 
stream  on  which  the  dam  was  constructed. 

The  judge  reported  these  questions  of  law  for  the  determination 
of  this  court  brfore  verdict. 

B.  H.  S0nnett  {H.  J.  Puller  with  him),  for  petitioner. 

0.  W.  Clifford  {O.  Marston  with  him),  for  respondents: 
L  The  city  is  not  liable  under  the  statute,  unless  the  damage 
would  have  been  good  ground  for  an  action  without  the  statute. 
Caledanian  Railway  Co.  v.  Ogilvy,  ^  Macq.  329;  In  the  Matter  of 
iVfiny,  7  EL  ft  BL  660;  New  River  Co.  v.  Johnsofiy  2  El.  ft  EL  435, 
443;  Regina  v.  Metropolitan  Board  of  Works,  3  B.  ft  S.  710,  727; 
JNew  Albany  S  Salem  Railroad  Co.  v.  Petereonf  14  Ind.  112;  FUeh^ 
burg  Railroad  Co.  v.  Boston  4k  Maine  Railroad,  3  Gush.  58,  38; 
Davidson  v.  Same,  id.  01,  105;  Parker  v.  Same,  id.  107, 114;  Pro* 
prietors  of  Locks  and  Canals  v.  Niashua  S  Lowell  Railroad  Co.^ 
10  Gush.  385,  388;  Metten  v.  Western  Railroad  Co.,  4  Gray,  301; 
Dod^  J.  Cottnty  Commissioners,  8  Mete.  380,  882;  Boston  S  Wor^ 
tester  Railroad  Co.  v.  Old  Colony  Railroad  Co.,  12  Gush.  605,  306 ; 
Rood  V.  New  Fork  d  Erie  Railroad  Co.,  18  Barb.  80,  88 ,  Van 
Wyek  V.  Attiger,  6  id.  507,  510. 
2.  The  alleged  damage  is  damnum  absque  in/uria  it  oommon  law. 
Vol.  XL— 45 
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Aeton  T.  BlundO,  IS  M.  &  W.  834;  CHuumor$  7.  J^tdkordi^  7  H.  L. 
Om.  849;  N0W  River  Co.  t.  Johnson,  S  EL  &  EL  485;  Rtginm  ▼. 
Mdropotitan  Board  of  Works,  8  B.  &  S.  710;  amith  y.  Emmdt, 
7  0.  B.  515 ;  Oreonleaf  t.  Francis,  18  Pick.  117;  Boaih  r.  Drioeott, 
20  Conn.  533 ;  Fraxier  t.  ^rotMi,  12  Ohio  St  294 ;  OhaifiM  r.  WO- 
son,  28  Vt  49;  Hanoood  y.  Bsnion,  82  id.  724;  P&by  y.  Otark, 
82  Barb.  268,  and  35  N.  T.  520. 

8.  The  petitioner  is  estopped  by  his  agreement  and  deed.  Gala 
on  Easements,  51,  52 ;  Goddard  on  Easements^  85 ;  Washbnm  on 
Easements,  34,  and  cases  cited :  Fyer  y.  Garisr,  1  H.  &  N.  916 ; 
Dodd  y.  BurcheU,  1  H.  &  0.  118;  Worihingion  y.  Oimson,  3  EL  ft 
EL  618;  Suffisld  y.  Brown,  88  L.  J.  N.  S.  (Ch.)  249;  Poarson  r. 
Spencer,  8  B.  ft  S.  761;  Polden  y.  Bastard,  7  id.  180;  Bwart  y. 
Cochrane,  4  Maoq.  117;  Thayer  y.  Payne,  2  Onsh.  827;  Babeoek  y. 
Western  Railroad  Co^  9  Mete  553;  Johnson  y.  Jordan,  2  id.  284; 
Adams  y.  Frothingham,  8  Mass.  853;  Hathom  y.  Stineon,  10  Me. 
224;  Wetmore  r.  White,  2  Caines*  Gas.  87;  Rood  y.  New  Fork  d 
Erie  Railroad  Co.,  18  Barb.  80;  Hortsman  y.  Covington  Jk  heating- 
ion  Railroad  Co.,  18  B.  Monr.  218. 

Chapxak,  0.  J.  The  act  of  1868,  oh.  163,  for  supplying  the  mtj 
of  New  Bedford  with  pnre  water,  grants  authority  to  the  dtj  to 
exercise  the  right  of  eminent  domain  by  taking  the  land  and 
streams  therein  named,  erecting  dams  and  laying  water  pi]ie8.  By 
§  6  the  city  is  made  liable  to  pay  all  damages  that  shall  be  sustained 
by  any  persons  in  their  property  by  the  taking  of  land,  water  or 
water  rights,  or  by  the  construction  of  any  dams,  aqueducts,  reser- 
yoirs  or  other  works  for  the  purposes  of  the  act  This  proyision  is 
in  conformity  with  the  tenth  article  of  the  declaration  of  rights, 
and  both  the  grant  of  authority  and  the  obligation  to  make  com- 
pensation are  to  haye  a  reasonable  interpretation. 

The  city  has  taken  the  stream  mentioned  in  the  petition,  and 
erected  a  dam  across  it,  thereby  creating  a  reseryoir.  The  petitioner 
alleges  that  this  resenroir  had  caused  damage  to  him  by  reason  of 
the  percolation  of  water  from  the  reservoir,  underground,  to  his 
house  cellar  and  bam  cellar,  about  a  thousand  feet  distant  from  the 
dam,  and  alongside  of  it,  and  preventing  the  natural  passage  of 
water  underground  into  the  natural  stream  on  which  the  dam  is 
constructed.  The  respondents  contend  that  they  are  not  liable  to 
make  a  compensation  for  an  injury  of  this  character. 
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It  is  true  that  the  rights  of  neighboring  proprietors  of  lands  in 
nndeigronnd  waters  which  remain  stilly  or  naturally  percolate 
.tbiongh  the  soil  without  forming  channels,  are  very  different  from 
their  rights  in  water-oonrses.  The  percolating  water  belongs  to  the 
owner  of  the  land,  as  mnch  as  the  land  itself,  or  the  rocks  and  stones 
in  it.  Therefore,  he  may  dig  a  weU,  and  make  it  very  large,  and 
draw  up  the  water  by  machinery,  or  otherwise,  in  snch  qnantitiei 
as  to  snpply  aqueducts  for  a  large  neighborhood.  He  may  thus  take 
the  water  which  would  otherwise  pass  by  natural  percolation  into 
his  neighbor's  land,  and  draw  off  the  water  which  may  come  by 
natural  percolation  firom  his  neighbor's  land;  and  his  neighbor 
inA7>  ^7  ^  ^^  ^'  other  obstruction,  retain  the  water  which  is  upon 
his  own  land,  and  prevent  the  water  firom  coming  into  his  soil. 
This  principle  was  discussed  in  Qreenleqf  y.  Francis,  18  Pick.  117; 
and  afterward  in  Chasemore  t.  Richards,  7  H.  L.  Oao.  849 ;  and 
also  in  several  other  cases  in  England  and  this  country.  But  the 
present  case  is  of  a  different  character.  The  respondents  have  so 
raised  their  dam  and  reservoir  as  to  cause  an  artificial  pressure  of 
the  water  through  the  soil,  and  by  its  action  it  has  flooded  the  peti- 
tioner's cellars.  Probably  it  cannot  be  ascertained  precisely  how  it 
acts  underground. 

In  this  Commonwealth,  complaints  under  our  mill  acts  have  for 
many  years  presented  cases  quite  similar  to  this.  Lands  are  over- 
flowed by  mUl  ponds,  and  instead  of  an  action  at  common  law  a 
process  is  provided  by  statute  for  the  recovery  of  damages,  quite 
similar  to  the  process  in  this  case.  The  question  what  kind  of 
damages  should  be  estimated  has  been  discussed  and  settled  in  sev- 
eral cases.  In  Mcnson  d  Brimfield  Manufacturing  Co,  v.  Puller,  15 
Pick.  554,  it  was  decided  that  damages  occasioned  by  the  percolation 
of  water  through  the  earth  from  the  pond  to  neighboring  uplands, 
and  causing  them  to  produce  poorer  grass  or  a  smaller  quantity  of 
grass,  could  be  recovered.  In  Puller  v.  Chicopee  Manufacturing  Co^ 
16  Gray,  46,  it  was  decided  that  damages  occasioned  by  raising  the 
pond,  so  as  to  affect  injuriously  the  water  of  the  plaintiff's  well, 
were  recoverable;  and  no  distinction  was  made  as  to  whether  it 
affected  the  well  by  overflowing  or  percolation.  This  principle  is 
just ;  for  the  water  often  injures  land  which  it  never  overflows ;  and 
where  the  soil  is  porous,  the  water  may  by  percolation  render  a 
dwelling-house  uninhabitable,  or  destroy  the  value  of  large  tracts  of 
land.    Upon  the  same  principle,  it  was  held  in  BaJl  v.  Nye,  99  Mass. 
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592,  that  it  was  actionable  to  cause  filthy  water  to  peroolate  firom 
the  defendanfa  yault  through  his  own  soil  and  thenoe  into  hia 
neighbor's  soil,  and  thus  injure  his  neighbor's  well  and  cellar.  In 
Pixley  T.  Olarkf  35  N.  Y.  520,  the  same  principle  was  held  in  regard 
to  water  which  percolates  through  the  banks  of  a  reservoir  created 
by  erecting  a  dam  across  a  stream,  and  damages  the  plaintiff's  land. 
Bjflands  t.  FUtch^r,  Ijkw  Bep.,  3  H.  L.  880,  aflBrming  the  decision  of 
the  exchequer  chamber,  states  the  same  principle,  in  application  to 
a  reservoir  created  artificially,  from  which  the  water  flowed  through 
some  passages  apparently  filled  up,  and  long  disused,  into  the  plain- 
tiiPs  mine.  Lord  Cban worth,  in  delivering  his  opinion,  said: 
''If  a  person  brings  or  accumulates  on  his  land  any  thing  which,  if 
it  should  escape,  may  cause  damage  to  his  neighbor,  he  does  so  at 
his  peril.  If  it  does  escape  and  cause  damage,  he  is  responsible, 
however  careful  he  may  have  been,  and  whatever  precautions  he  may 
have  taken  to  prevent  the  damage.'*  He  distinguishes  between  nat- 
ural percolation  and  that  which  is  caused  artiUcially.  On  this  point 
he  says:  ''If  water  naturally  rising  in  the  defendant's  land  had  by 
percolation  found  its  way  down  to  the  plaintiff's  mine  through  the 
old  workings,  and  so  had  impeded  his  operations,  that  would  not 
have  afforded  him  any  ground  of  complaint"  "  But  that  is  not  the 
real  state  of  the  case.  The  defendants,  in  order  to  effect  an  object 
of  their  own,  brought  on  to  their  land,  or  on  to  land  which  for  this 
purpose  may  be  treated  as  being  theirs,  a  large  accumulated  mass  of 
water,  and  stored  it  up  in  a  reservoir.  The  consequence  of  this  was 
damage  to  the  plaintiff,  and  for  that  damage,  however  skillfully  and 
carefully  the  accumulation  was  made,  the  defendants,  according  to 
the  principles  and  authorities  to  which  I  have  adverted,  were  cer- 
tainly responsible." 

The  cases  cited  from  Vermont  are,  to  some  extent,  in  apparent 
conflict  with  these  authorities.  They  do  not  seem  to  distinguish,  as 
these  authoritiee  do,  between  natural  and  artiflcial  causes  of  injury. 

We  think  the  petitioner's  claim  is  not  only  sustained  by  authority, 
but  is  founded  on  justice.  He  ought  to  be  compensated  for  such  an 
injury  as  the  petition  describes,  and  the  law  would  be  defective  if  it 
finled  to  give  him  a  remedy. 

The  agreement  which  was  made  by  the  petitioner  to  sell  to  the 
respondent  a  tract  of  land  on  the  stream,  and  the  deed  made  by 
nim  in  conformity  thereto,  are  not  to  be  construed  as  a  release  of 
damages  for  any  injuries  which  the  respondents  might  occasion  to 
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his  other  land.  The  agreement  relates  merely  to  the  land  to  be 
oonveyedy  and  the  deed  oonyeys  merely  the  land  and  a  way  thereta 
Neither  of  them  purports  to  be  a  release  of  damages,  and  we  think 
the  same  rule  of  oonstmotion  is  to  be  applied  to  them  whiok  was 
applied  to  the  oonTejanoe  in  Ljiman  ▼•  Bwton  A  Wore$$t§r  JtaU- 
rocd  Ob.  4  Ondu  S8& 

GoM  Is  ifiiMi/  Ar  jHmj 


Low  T.  PlW. 
<lM]isii.Slt> 

A Mde of  flsk  bsseallerlo  be  eaas^t  pesees no  title  to  the Ui whea ssaght 


AcnojT  of  replevm  by  Alfred  Low  &  Co.  to  reooTer  a  lot  of 
Bitched  halibut  from  the  assignee  in  bankruptcy  of  John  Low  ft  Ca 
The  parties  stated  the  following  case:  Li  April,  1869,  as  the 
schooner  Florence  Beed,  owned  by  John  Low  ft  Ca,  was  about  to 
sail  on  a  fishing  Toyage,  flie  plaintiffs  and  said  John  Low  ft  Go. 
entered  into  the  following  agreement,  on  which  the  plaintiffs  paid 
tl,500: 

''  We,  John  Low  ft  Son,  hereby  sell,  assign  and  set  over  unto 
Alfred  Low  ft  Company  all  the  halibut  that  may  be  caught  by  the 
master  and  crew  of  the  schooner  Florence  Beed,  on  the  royage  upon 
which  she  is  about  to  proceed  from  the  port  of  Oloucester  to  the 
Grand  Banks,  at  the  rate  of  five  cents  and  a  quarter  per  pound  for 
flitched  halibut,  to  be  delivered  to  said  Alfred  Low  ft  Company  as 
soon  as  said  schooner  arrives  at  said  port  of  Oloucester  at  their 
wharfl  And  we,  the  said  John  Low  ft  Son,  hereby  acknowledge 
the  receipt  of  11,500  in  part  payment  for  the  halibut  that  may  be 
caught  by  the  master  and  crew  of  said  schooner  on  said  voyage." 

In  August  following  John  Low  ft  Go.  were  declared  bankrupts 
and  the  defendants  in  this  action  were  appointed  assignees,  and  the 
4eed  of  assignment  executed  to  them. 
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On  the  retam  of  the  Florence  Beed  the  United  States  marahal 
took  po89e88ton  of  her  and  the  cargo,  under  a  warrant  in  the  pro- 
ceedings in  hankniptc7»  and  transferred  his  possession  to  the  defend- 
ants as  snoh  assignees. 

The  catch  of  the  schooner  consisted  of  40,000  pounds  of  haKbnt; 
til  is  the  plaintiffs  demanded,  offering  to  pay  the  price  stipulated  in 
the  agreement,  less  the  $1,500  paid.  The  defendants  refiised  the 
demand.  The  plaintiffs  replevied  $1,500  worth  of  the  halibut  and 
offered  to  reoeiye  the  rest  of  the  halibut  and  pay  for  it  at  the  stipu-  ^ 
lated  rate. 

If  on  these  facts  the  plaintiflb  were  entitled  to  recover,  they  were 
to  have  judgment  for  the  nominal  damages,  but  if  otherwise,  the 
defendants  were  to  have  judgment  for  a  return,  with  damages  equal  * 
to  interest  at  the  annual  rate  of  six  per  cent  on  the  appraised  value 
of  the  fish  replevied. 

O.  P.  Thompmm^  for  plaintiffs, 

W.  O.  BndiooU,  for  defendants. 

MoBTOK,  J.  By  the  decree  adjudging  John  Low  ft  Son  bank- 
rupts,  all  their  property,  except  such  as  is  exempted  by  the  bank- 
rupt law,  was  brought  within  the  custody  of  the  law,  and  by  the  sub- 
sequent assignment  passed  to  their  assignees.  Wittiama  ▼.  IferriUf 
103  Mass.  184,  4  Am.  Bep.  521.  The  firm  could  not  by  a  subse- 
quent sale  and  delivery  transfer  any  of  such  property  to  the  plain- 
tiflfa.  The  schooner  which  contained  the  halibut  in  suit  arrived  in 
Gloucester,  August  14, 1869,  which  was  after  the  decree  of  bank- 
ruptcy. If  there  had  been  then  a  sale  and  delivery  to  the  plaintiffs 
of  the  property  replevied,  it  would  have  been  invalid.  The  phun- 
tiflb  therefore  show  no  title  to  the  halibut  replevied,  unless  the 
effect  of  the  contract  of  April  17, 1860,  was  to  vest  in  them  the 
property  in  the  halibut  before  the  bankruptcy.  It  seems  to  us  clear, 
as  claimed  by  both  parties,  that  this  was  a  contract  of  sale,  and  not 
a  mere  executory  agreement  to  sell  at  some  future  day.  The  plain- 
tiffs cannot  maintain  their  suit  upon  any  other  construction, 
because,  if  it  is  an  executory  agreement  to  sell,  the  property  in  the 
halibut  remained  in  the  Imnkrupts,  and,  there  being  no  delivery 
before  the  bankruptcy,  passed  to  the  assignees.  The  question  in 
the  case  therefore  is,  whether  a  sale  of  halibut  afterward  to  be 
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eraght  18  TaUd,  so  as  to  pass  to  the  pmohaaer  the  property  in  ihem 
when  caught 

It  is  an  elementary  principle  of  the  law  of  saleSy  that  a  man  can- 
not  grant  personal  property  in  which  he  has  no  interest  or  title. 
To  be  able  to  sell  property,  he  most  hare  a  vested  right  in  it  at  the 
time  of  the  sale.  Thus  it  has  been  held  that  a  mortgi^  of  goods 
which  the  mortgagor  does  not  own  at  the  time  the  mortgi^  is  made, 
though  he  afterward  acquires  them,  is  void.  c7on«9  v.  Bicharthan, 
10  Meta481.  The  same  principle  is  applicable  to  all  sales  of  per- 
sonal property.  Rice  v.  Stone,  1  Allen,  566,  and  cases  cited  ;  Bead 
V.  Ooodwin,  37  Me.  181. 

It  is  equally  well  settled  that  It  is  sufKcient  if  the  seller  has  a  poten- 
tial interest  in  the  thing  sold.  But  a  mere  possibility  or  expectancy 
of  acquiring  property,  not  coupled  with  any  interest,  does  not  con- 
stitute a  potential  interest  in  it,  within  the  meaning  of  this  rula 
The  seller  must  have  a  present  interest  in  the  property,  of  which 
the  thing  sold  is  the  product,  growth  or  increase.  Having  such 
interest,  the  right  to  the  thing  sold,  when  it  shall  come  into  exist- 
ence, is  a  present  vested  right,  and  the  sale  of  it  is  valid.  Thus  a 
man  may  sell  the  wool  to  grow  upon  his  own  sheep,  but  not  upon 
the  sheep  of  another  ;  or  the  crops  to  grow  upon  his  own  land,  but 
not  upon  land  in  which  he  has  no  interest  2  Kent's  Oom.  (10th  ed.) 
468  (641),  note  a;  Jones  v.  Richardson,  10  Mete.  481;  Bellows  v. 
WeUs,  36  Vt  599 ;  Van  Hooxer  v.  Chry,  34  Barb.  9 ;  Orantham  v. 
HawUy,  Hob.  133. 

The  same  principles  have  been  applied  by  this  court  to  the  assign- 
ment  of  future  wages  or  earnings.  In  MuUhoU  v.  Quinn,  1  Oray, 
105,  an  assignment  of  future  wages,  there  being  no  contract  of  aer- 
vice,  was  held  invalid.  In  Hartley  v.  Tapley,  3  Gray,  565,  it  was 
held  that,  if  a  person  is  under  a  contract  of  service,  he  may  assign 
his  future  earnings  growing  out  of  such  contract  The  distinction 
between  the  cases  is,  that  in  the  former  the  future  earnings  are  a 
mere  possibility,  coupled  with  no  interest,  while  in  the  latter  the 
possibility  of  future  earnings  is  coupled  with  an  interest,  and  the 
right  to  them,  though  contingent  and  liable  to  be  defeated,  is  a 
vested  right 

In  the  case  at  bar,  the  sellers,  at  the  time  of  the  sale,  had  no 
interest  in  the  thing  sold.  There  was  a  possibility  that  they  might 
catch  halibut ;  but  it  was  a  mere  possibility  and  expectancy,  coupled 
with  no  interest    We  are  of  opinion  that  they  had  no  actual  or 
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potential  posaearion  of,  or  interest  in,  the  fish ;  and  that  the  Mle  to 
the  phuntiffs  was  Toid. 

The  phuntifb  rely  upon  Gardner  t.  ffoeg^  18  Pick.  168,  and  I^^pp 
T.  Bratanettf  12  Gush.  876.  In  both  of  these  cases  it  was  held  that 
the  lay  or  share  in  the  profits,  whioh  a  seaman  in  a  whaling  Tojage 
agreed  to  reoeire  in  lien  of  wages,  was  assignable.  The  assignment 
in  each  case  was  not  any  part  of  the  oil  to  be  made,  bat  of  the  debt 
which  nnder  the  shipping  articles  wonld  become  dne  to  the  seaman 
from  the  owners  at  tlie  end  of  the  Toyage.  The  conrt  treated  them 
as  cases  of  assignments  of  choses  in  action.  The  question  upon 
whioh  the  Oise  at  bar  sometimes  tnms,  did  not  arise  and  was  not 

Judjfmentfor  th$  defmuUmti. 
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rM  XMi.  aa.) 

Tlie  plaintur  pnrduwed.  In  good  faith,  bales  of  wool  stored  In  the  aellaffli 
iMtOTj,  and  the  seUer  agreed  to  keep  the  wool  for  a  time  where  It  was  oa 
stornge  for  the  plaintiff,  who  had  no  plaee  to  store  it.  The  seller,  bj  the 
plaintiff's  direction,  opened  some  of  the  bales,  took  oat  of  them  samples, 
and  dellTered  them  to  the  plaintiff  together  with  a  bill  of  parcels  wherein 
was  acknowledged  the  receipt  of  the  contract  price.  Plaintiff  desired  the 
parcels  to  resell  the  wool  bj.  BM,  that  there  was  CTidence  to  go  to  the 
Jniy  of  a  deliTery  snflicient  as  to  creditors. 

AcTioir  against  the  sheriff  of  Essex  for  the  conversion  of  twenty- 
one  bales  of  flocks  of  wool,  attached  by  him  as  the  property  of  one 
Longee,  in  a  snit  against  Longee  by  one  of  his  creditors. 

The  plaintiff's  evidence  tended  to  prove  that  December  16,  1866, 
he  bargained  with  one  Bosworth,  a  duly  authorized  agent  of  Lougee, 
for  the  purchase  of  the  said  wool  at  a  certain  price ;  that  he  pnr- 
chased  the  wool  to  sell  again ;  that  ihe  bales  were  numbered  and 
marked  and  were  at  the  time  stored  in  Lougee's  factory;  that  plain- 
tiff told  Bosworth  that  he  had  no  place  of  his  own  to  store  the  wool 
in,  and  would  like  to  have  it  remain  for  awhile  where  it  was  and  he 


NOVEMBER  TERM,  1871.  361 

Ingmlls  T.  Herriek. 

would  pay  storage  on  it;  Bosworth  agreed  to  this;  that  plaintiff 
requested  Bosworth  to  furnish  him  with  some  samples  of  the  wool 
to  resell  it  by;  that  Bosworth  opened  some  of  the  bales,  took  out 
the  samples  and  sewed  the  bales  up  again ;  that  he  delivered  these 
Mmples  to  plaintifl^  together  with  a  bill  of  parcels  signed  by  Lougee, 
specifying  tiie  numbers,  marks  and  weights  of  the  bales  and  acknowl- 
edging receipt  of  the  agreed  price. 

The  judge  ruled  that  there  was  not  sufficient  evidence  of  delivery 
as  against  attabhing  creditors  of  the  seller  to  go  to  the  jury,  and 
directed  a  verdict  for  the  defendant  The  plaintiff  alleged  exceptions. 


/•  K.  Tarboxj  for 

&  B.  Ivm,  Jr^  and  &  Lineoh^  Jr^  for  defendant 

Goia*,  J.  It  was  ruled  as  matter  of  law,  in  this  oase^  that  the 
jury  would  not  be  authorized  upon  this  evidence  to  find  a  delivery 
of  the  baled  flocks,  sufficieat  to  pass  a  title  valid  as  against  creditors 
of  the  seUer. 

There  was  evidence  tending  to  show  that  the  bargain  for  the  sale 
was  made  with  one  Bosworth,  an  agent  of  the  seller.  A  receipted 
bin  of  parcels,  signed  by  the  seller  himself,  which  contained  a 
description  of  the  bales  by  number,  mark  and  weight,  was  afterward 
delivered  by  the  agent  to  the  plaintiff.  The  svibject-matter  of  the 
sale  was  all  the  baled  flocks  then  stored  in  the  seller's  factory.  It 
was  thus  a  completed  contract  of  sale,  and  as  between  the  parties  the 
title  passed  to  the  plaintiff.  Was  there  evidence  to  go  to  the  jury  of 
a  delivery  sufficient  as  to  creditors?  This  is  the  only  question,  and 
in  disposing  of  it  we  must  take  the  sale  to  have  been  made  in  good 
fiuth  and  for  a  valuable  consideration. 

Upon  this  question,  there  was  evidence  tending  to  show  that  the 
flocks  were  bought  for  resale ;  that  the  bales  were  large,  not  easily 
moved,  and  requiring  room  for  storage ;  that  the  plaintiff,  having 
no  convenient  place,  agreed  with  Bosworth,  at  the  time  of  the  bar- 
gain, to  let  them  remain  where  they  were,  and  pay  storage,  and 
directed  him  to  obtain  samples  of  the  flocks,  which  he,  the  plaiatiff, 
could  take  with  him  to  New  York  to  sell  by ;  and  that  Bosworth 
accordingly  opened  the  bales,  took  out  samples  of  two  kinds  of 
flocks,  sewed  up  the  bales,  and  gave  the  samples  to  the  plaintiff  at 
the  time  he  delivered  the  bill  of  parcels.  The^laintiff  bought  upon 
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luB  own  preTions  knowledge  of  fhe  ftrtiole,  haTing  aeen  the  flocks  at 
the  store-room  of  the  &cU>ry  a  week  or  two  before.  The  samplea 
were  not  required  or  used  by  him  in  reference  to  hie  own  purohaee, 
and  Bo8Worth,in  taking  them  from  the  bales,  acted  nnder  the  direc- 
tionfi  and  as  the  agent  of  the  plaintiff,  and  with  reference  to  fatnre 
sales  by  him.  It  was  a  significant  act  of  ownership  and  possession 
on  the  part  of  the  plaintiff*,  after  the  sale  was  agreed  on,  through 
Bosworth,  acting  in  this  respect  as  his  agent  There  is  something 
more,  therefore,  here  disclosed,  than  a  mere  contract  of  sale  without 
delivery  of  possession  under  it.  And  we  are  of  opinion,  under  the 
law  heretofore  laid  down  by  the  court,  that  the  case  should  have 
been  submitted,  with  proper  instructions,  to  the  jury. 

It  was  early  held  that  the  possession  of  personal  chattels  by  the 
Tender  after  an  alleged  sale  is  not  conclusiye  eridence  of  fraud. 
Upon  proof  that  the  sale  was  made  in  good  faith  and  for  a  valuable 
oonsideration,  and  that  the  possession  after  the  sale  was  in  pursuance 
of  some  agreement  not  inconsistent  with  honesty  in  the  transaction, 
the  vendee  might  hold  against  creditors.  Brooks  v.  Pow&rSt  15 
Mass.  244.  It  was  declared  by  Mobton,  J.,  in  Shurtleff  v.  WiUardp 
19  Pick.  202,  211,  that,  whatever  the  rule  upon  this  point  may  be  in 
England  or  elsewhere,  it  is  perfectly  well  settled  in  a  series  of  cases 
here,  that  the  possession  of  the  vendor  is  only  evidence  of  fraud, 
which,  with  the  manner  of  the  occupation,  the  conduct  of  the  parties, 
and  all  other  evidence  bearing  upon  the  question  of  fraud,  is  for  the 
consideration  of  the  jury.  It  is  certain  that  slight  evidence  of 
delivery  is  sufficient ;  and  if  the  buyer  with  the  consent  of  the  seller 
obtains  possession  before  any  attachment  or  second  sale,  the  transfer 
is  complete  without  formal  delivery.  Skumway  v.  Rutter^  8  Pick. 
443.  A  delivery  of  a  portion  in  token  of  the  whole  is  a  sufficient 
constructive  delivery  as  against  creditors,  although  the  goods  are  in 
the  possession  of  various  persons.  Legg  v.  Willardy  17  Pick.  140. 
In  Hardy  v.  Potter,  10  Gray,  89,  the  jury  were  told  that,  although 
the  plaintiff  only  took  a  bill  of  sale,  yet,  if  prior  to  the  attachment 
he  had  been  to  the  place  where  the  lumber  was,  and  had  exercised 
acts  of  ownership  over  it,  by  virtue  of  his  purchase,  that  would  con- 
stitute a  delivery  of  it  good  against  a  subsequent  attachment  And 
this  instruction  was  held  not  open  to  exception,  although  the  evi« 
dence  was  that  the  purchaser  had  only  been  to  Beverly  and  seen  the 
lumber  there.    See,  also,  Phelps  v.  Cutlery  4  Gray,  137 ;  Tuxwarik  v 
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Moore,  9  I^ok.  347 ;  BuOard  t.  TFai^,  16  Gray,  55;  BopoB  t.  Lan$^ 
^  Alien,  502,  and  11  id.  591. 

The  fact  that  the  possession  of  the  property  is  retained  by  the 
Tender  by  agreement,  and  does  not  follow  the  bill  of  sale,  is  held  by 
this  court  to  be,  in  most  of  the  cases,  evidence  of  fraud,  to  go  to  the 
jury.  In  many  of  the  States  the  fraud  is  held  to  be  an  inference  of 
law  reenlting  inevitably  from  the  possession.  And  such  was  sup- 
posed to  be  the  earlier  English  rule,  as  laid  down  in  Edwards  y. 
Harben,  8  T.  R  587.  But  the  only  point  there  decided  was,  that  an 
Absolute  conveyance  without  possession,  if  there  be  nothing  but 
that,  is  in  point  of  law  fraudulent  In  the  more  recent  cases,  it  has 
been  declared  that  the  continued  possession  by  the  vendor,  of  goods 
^d,  is  a  fact  to  be  considered  by  the  jury,  as  evidence  of  fraud,  and 
is  not  in  law  a  fraud  iu  itself.  Mart  indole  v.  Booths  3  B.  &  Ad.  498; 
Benjamin  on  Sales,  363. 

There  was  evidence  here  of  delivery  which  should  have  been  sub- 
mitted to  the  jury. 

Exceptions  sustained. 


SlODDA&D  V.  PSKKIXAir. 


Promissorjf  note^^alUnUien  of, 

Oelendaat,  lor  the  maker's  accommodation,  indorsed  a  promissory  note  payalik 
to  the  maker's  order,  and  before  the  maker  indorsed  it.  Tlie  maker,  in  neg» 
tinting  tlie  note  to  the  plaintiff,  altered  its  face  so  as  to  make  it  payable  to 
the  plaintiff's  order,  withont  the  defendant's  knowledge  or  consent.  In 
an  action  to  diarge  the  defendant  as  an  original  promisor,  hdd,  that  the 
alteration  was  material  and  avoided  the  defendant's  liability. 

AonoK  to  charge  the  defendant  as  maker  of   the  following 
fxomiflsory  ncrfee : 

*"  UO(k  Lawbbkob,  Aprit  1, 1869. 

^  Two  months  after  date  I  promise  to  pay  to  the  order  of  myself 
Baisell  M.  Stoddard  four  hundred  dollars.    Value  received. 

^  .TaMBS  W.  H  AK80H.* 
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Indorsed  with  the  snocdssive  signatures  of  John  B.  Pennimanr 
the  defendant,  Charles  A.  Brown^  and  Russell  S.  Stoddard,  the 
plaintiff.  t 

The  answer  alleged,  among  other  things,  that  the  note  had  been 
materially  altered  since  the  defendant  signed  it,  so  as  to  be  no  longer 
binding  on  him.    Trial  in  the  superior  court,  before  Lord,  J.,  who  ^ 
made  the  following  report  thereof : 

''It  appeared  in  evidence  that  James  W.  Hanson,  whose  name- 
appears  on  the  face  of  the  note  as  maker,  brought  it  to  the  plaintiff 
Ibr  discount ;  that  when  he  brought  it,  it  was  in  the  same  form  aa 
it  now  appears,  except  that  the  word  '  myself '  had  not  been  erased,, 
nor  the  words  *  Russell  M.  Stoddard '  inserted ;  that  the  names  of 
the  defendant  and  Charles  A.  Brown  were  then  on  the  back  of  it;, 
that  the  plaintiff  agreed  to  let  Hanson  have  the  money  on  it,  but 
objected  to  the  form  of  it,  saying  he  had  never  heard  of  a  note  pay- 
able to  tho  maker's  own  order,  and  did  not  believe  it  was  a  proper 
form,  but  if  Hanson  would  make  it  payable  to  his  (Stoddard's) 
order,  he  would  give  him  the  money;  that  Hanson  thereupon 
erased  the  word  *  myself  and  wrote  '  Russell  M.  Stoddard '  in  place 
of  it ;  and  that  the  plaintiff  thereupon  paid  Hanson  $400.  The 
plaintiff  oontended  that  the  defendant  assented  to  this  alteration ; 
but  the  defendant  contended  that  he  never  knew  or  heard  of  it  untQ 
about  the  maturity  of  the  note.  It  was  agreed  that  Hanson  intended 
to  write  the  name  of  the  plaintiff,  and  wrote  the  wrong  letter  by 
mistake. 

''The  defendant  offered  evidence  tending  to  prove  that  Hanson 
asked  him  to  indorse  a  note  for  him  for  $400,  saying  he  could  get 
Charles  A.  Brown  to  indorse  it  with  him ;  that  he  consented  to  do 
so,  provided  Hanson  could  procure  Brown  to  indorse  first ;  and  that 
Hanson  thereupon  brought  him  the  note,  payable  to  his  own  order, 
and  he  put  his  name  upon  it,  with  the  distinct  agreement  that  Han- 
son should  procure  Brown  to  indorse  it  above  his  name,  and  that  it 
should  not  be  used  otherwise.  It  was  understood  at  the  time  that 
the  note  was  to  be  discounted  at  a  bank. 

"  Brown  testified  that  Hanson  brought  the  note  to  him  with  Pen 
niman's  name  on  it,  and  requested  him  to  indorse  it,  and  he,  know- 
ing Penniman  to  be  responsible,  wrote  his  name  on  the  back,  as 
second  indorser;  and  that  he  never  knew  or  suspected  that  the 
note  was  altered,  until  Hanson  absconded,  some  time  in  May,  before 
the  maturity  of  the  note. 
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^  The  judge  ruled  that,  if  the  defendant  and  Brown  put  their 
names  on  the  back  of  the  note,  with  the  understanding  that  they 
were  to  be  liable  as  indorsers  only,  then  the  altemtion  was  material, 
mnd  would  avoid  the  note,  unless  the  defendant  assented  to  it  and 
to  a  change  by  which  he  would  becooke  a  joint  and  several  maker. 
Before  the  conclusion  of  the  trial  he  became  in  doubt  as  to  the  cor- 
reotness  of  this  ruling,  and  inclined  to  the  opinion  that  Hanson, 
liaTing  reoeived  the  note  from  Penniman  and  Brown  before  he  had 
indorsed  it  himself  would  have  a  right  to  make  such  an  indorse- 
ment as  would  be  precisely  equivalent  to  the  alteration  as  made,  and 
thereby  to  make  them  joint  and  several  promisors,  and  that  the 
alteration  was  therefore  immaterial ;  but  he  submitted  the  case  to 
the  jury  upon  his  former  ruling, .  and  requested  them  to  find 
4q[)ecially  whether  the  defendant  and  Brown  undertook  to  be 
indorsers  only.  The  jury  found  for  the  plaintiff,  and  also  found 
specially  on  the  question  submitted  to  them,  that  'Pennimac 
and  Brown,  in  siginng  Hanson's  note,  intended  to  put  themselves  it 
the  position  of  indorsers  only.' 

"  The  defendant  moved  to  set  aside  the  verdict  as  against  evi- 
dence ;  and  the  judge  was  of  opinion  that,  upon  his  ruling,  the  ver- 
clict  could  not  be  supported,  that  thfi  evidence  was  not  sufficient  to 
authorize  the  jury  to  find  that  the  defendant  assented  to  the  altera- 
tion, and  that  the  verdict  ought  to  be  set  aside  if  the  question  of 
assent  was  material.  But  being  now  inclined  to  the  opinion  that 
the  alteration  was  immaterial,  and  that  therefore  the  plaintiif  is 
entitled  to  a  verdict  as  a  matter  of  law  he  declined  to  set  aside  the 
verdict^  and  reports  the  case  to  the  supreme  judicial  court  If  the 
alteration  was  a  material  one^  upon  the  facts  heretofore  recited  and 
the  special  finding  of  the  jury,  then  the  verdict  is  to  be  set  aside ;  ii 
the  mling  to  the  jury  was  erroneous,  and  they  should  have  been 
instructed  that  the  alteration  was  immaterial  and  did  not  avoid  th€ 
note^  so  that  the  verdict  can  be  supported  without  finding  that  th« 
defendant  and  Brown  assented  to  it»  then  judgment  is  to  be  entered 
upon  theverdicf 

/&  B.  IP689  Jr^  for  defendant 

W.  &  JTnox,  for  plamtiill 

Colt,  J.  The  defendant  is  sued  as  a  joint  and  several  promisor 
upon  a  note  payable  to  the  plaintiff.    His  name  is  upon  the  back  04 
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the  note  only,  but  it  was  plaoed  there  before  deliyery  to  the  payee, 
in  black ;  and  upon  the  note^  as  it  appeared  at  the  trials  produced 
by  th^  plaintill^  the  defendant  is  ohargeable  as  an  original  promisor, 
according  to  the  mle  that,  when  a  person  not  a  party  to  a  note  puta 
his  name  npon  it  before  it  is  delirered  as  a  valid  contract,  he  thereby 
makes  himself  an  original  promisor.  Union  Bank  t.  Willis,  8  Metc^ 
604. 

The  defense  here  is,  that  there  had  been  a  material  alteration  in 
the  note,  made  without  the  defendants  consent,  and  releasing  him 
fincm  all  liability  npon  it  The  note  was  originally  drawn  with  the 
words  ^payable  to  the  order  of  myself; "  and  while  in  that  form 
the  defendant  put  his  name  upon  Uie  back,  solely  for  the  accommo- 
dation of  Hanson,  the  maker,  who  took  it  away  with  the  express 
understanding  between  them  that  the  defendant's  liability  was  to 
be  that  of  subsequent  indorser.  After  it  was  presented  by  Hanson 
to  the  plaintiff  for  discount,  the  word  **  myself,"  at  the  plaintifl^s 
suggestion,  was  erased  by  Hanson,  and  the  plaintiff's  name  inserted 
in  its  place,  and  the  money  then  paid  upon  it  to  Hanson. 

We  are  of  opinion  that  this  was  a  material  alteration  in  the  form 
of  the  note.  The  undertaking  of  the  defendant^  as  expressed  in  the 
original  form,  was  that  of  an  indorser  after  Hanson,  the  payee  and 
maker.  When  the  defendant  put  his  name  to  the  paper,  it  was 
incomplete  as  a  contract,  and  could  take  effect  as  a  note  only  when 
negotiated  by  Hanson's  indorsement;  but  the  words  '^ payable  to 
myself  or  order"  import  that  Hanson  waste  be  the  first  indorsen 
It  is  not  unusual  for  a  third  person  to  indorse  a  note  for  the  benefit 
of  another  before  the  payee  puts  his  name  upon  it>  leaving  that  to  be 
done  when  it  is  negotiated  by  him.  And  in  Pierce  t.  Mann,  17 
Pick.  244,  it  was  held  that  in  such  case  a  party  making  the  indorsee- 
men  t  is  liable  only  as  indorser.  The  obligation  of  the  several  par- 
ties is  to  be  determined  by  the  instrument  as  it  appears  when 
finished.  The  condition  of  the  note  when  first  delivered  as  a  valid 
and  binding  contract  is  the  test  of  liability.  The  order  of  time  in 
which  accommodation  parties  may  have  signed  is  immaterial,  in  the 
absence  of  any  agreement  varying  the  apparent  liability.  The 
defendant's  signature  on  the  back  of  a  note  payable  to  the  maker  s 
onler  indicated  the  extent  to  which  he  intended  to  become  liable  if 
the  note  should  be  negotiated.  It  was  a  limitation  upon  Hanson's 
authority  in  his  use  of  the  note,  which  he  had  no  right  to  disregard. 
Under  it,  he  could  not  legally  make  such  alteration  as  would  change 
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a  qualified  liability  as  indorser,  to  pay  whoeyer  might  acquire  title 
to  the  iiot6y  into  the  abaolate  liability  of  an  original  promisor.  And 
this  limitation  forbade  him  alike  to  ohange  the  name  of  the  payee, 
or  put  his  own  name  npon  the  baok  as  last  indorser,  or  make  such 
special  or  restricted  indorsement  as  wonld  produce  that  result. 
Patch  T.  Washburn,  16  Oray,  82;  Brown  y.  Butter^  99  Mass.  179; 
Clapp  T.  Rice,  13  Oray,  408. 

The  case  at  bar  does  not  fidl  within  Union  Bank  t.  Willis,  8 
Mete.  504»  and  the  cases  there  cited.  The  rule  there  laid  down  has 
been  declared  anomalous,  and  is  not  to  be  extended  in  its  application 
beyond  the  facts  stated.  It  applies  where^  from  the  form  of  the 
note,  there  can  be  an  original  promise  to  pay  a  party  named  as 
payee.  It  does  not  apply  where  the  note  is  payable  to  the  makerfs 
order,  and  where,  firom  the  nature  of  the  transaction,  there  can  be 
no  joint  and  sereral  promise  to  pay  him,  but  only  a  promise  to  pay 
snob  person  as  the  maker  himself  may  by  his  own  act  make  the 
bearer  or  indorsee.  In  the  latter  case,  the  more  reasonable  and 
natanl  interpretation  of  the  contract  of  the  parties  is  that  which  we 
hfiveadopt  i^^sfofv r.Cbl^,  18 Oiay, 809;  Ives r. Hurmer^ Bankt 
i  AUeii,  S8(k    See  also  BOis  r.  Brown,  6  Barb.  888. 

In  aoooidaiioe  with  fhe  terms  of  the  report^  the  entry  most  be: 

VmtKetmlaatiSk 
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(108  Matt.  SIL) 

The  defendaiitB  made  a  note  In  this  form:  *' We,  A  and  B,  as  prfaslpal,  and  0 
and  D  as  soreftj,  promiae  to  pay  to  the  order  of  ouraelTea,'*  etc.,  signed  ob 
the  face  by  A  and  B,  and  indorsed  bj  all  the  parties.  EM,  that  IXs  liabUitj 
was  thai  of  suetj  and  joint  promisor  in  a  note  payable  to  the  order  of  th« 
principals  and  by  them  indorsed. 

This  was  an  action  on  a  promissory  note  against  William  H. 
Lougee,  Milton  Bailey,  Charles  Ingalls,  James  Ingalls  and  Jamei 
W.  Bailey.    Bailey  alone  defended.    The  note  was  as  follows : 
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^  $4,000.  Lawrekoe,  Sepi.  17, 186& 

Three  months  after  date,  for  valae  reoeiTed, 
we,  Longee  ft  Bailey,  as  principal,  and  Charles 
Ingalls  &  Son  and  James  W.  Bailey  as  surety, 
promise  to  pay  to  the  order  of  onrselTes  fonr 
(honsand  dollars. 

''  LouoBB  ft  Bailbt.'' 


Indorsed, 

"*  William  R.  Longee. 
''  Milton  A.  Bailey. 
**  Longee  ft  Bailey. 
<<  Charles  Ingalls. 
**  James  Ingalls. 
''James  W.  Bailey." 


The  plaintifib  in  the  second  oonnt  of  their  declaration  alleged 
^  that  the  defendants  made  a  promissory  note  payable  to  their  order, 
a  copy  whereof,  with  the  indorsement  thereon,  is  hereto  annexed,  and 
the  plaintifib  are  the  holders  of  the  note,  and  the  defendants  owe 
them  the  amoant  of  said  note  and  interest  thereon."  And  in  their 
sixth  count :  ''  That  the  defendants  William  H.  Longee  and  Milton 
A.  Bailey  made  a  note  payable  to  their  own  order,  and  indorsed  the 
same  to  the  plaintiffs ;  and  the  defendants  Charles  Ingalls  and  James 
Ingalls  and  James  W.  Bailey,  in  consideration  that  the  plaintiffs 
would  lend  upon  said  note  the  snm  of  four  thousand  dollars,  signed 
said  note  as  surety,  and  promised  to  pay  the  plaintiffs  the  said  sum 
of  four  thousand  dollars;  and  the  plaintiffs  lent  said  sum  to  the 
f^efendants ;  and  the  defendants  owe  the  plaintiffs  the  amount  of 
said  note  and  interest:  a  copy  of  which  note  is  hereto  annexed." 

Bailey  demurred  to  the  second  count,  as  not  setting  forth  any 
cause  of  action,  in  that  it  did  not  allege  any  indorsement,  or  other 
contract,  by  which  the  note  became  payable  to  the  holders ;  and  to 
the  sixth,  in  that  it  joined  in  a  single  count  parties  alleged  to  be 
responsible  in  separate  and  distinct  contracts.  He  also  answered, 
denying  generally  all  the  plaintiffs'  allegations. 

iSrial  in  the  superior  court,  before  Putnam,  J.,  who  made  thefol* 
lowing  report  thereof :  **  The  judge  sustained  the  defendants*  demur- 
rer to  all  the  counts,  except  the  second,  of  the  amended  declaration. 
At  the  trial  on  said  second  count,  it  appeared  that  the  note  declared 
on  was  in  the  form  of  the  paper  aboye  set  forth,  and  that  the  sig- 
nature of  James  W.  Bailey  thereon  was  genuine.  The  judge  ruled 
for  the  purposes  of  the  trial,  that,  upon  the  proper  construction  of 
said  paper,  Bailey  was  liable  on  said  count  as  a  joint  promisor,  and 
that  it  was  not  competent  for  him  to  show  by  parol  that  the  real 
contract  was  otherwise.  A  yerdict  was  accordingly  ordered  for  the 
plaintiffs  for  the  amount  of  the  note  and  interest,  and  the  case  is 
reported  to  the  supreme  judicial  court  for  revision  upon  the  correct- 
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aefls  of  all  of  said  mlinga.  .  Judgment  is  to  be  rendered  npon  the 
rerdicty  or  the  same  is  to  be  aet  aside  and  such  judgment  entered 
upon  each  of  said  counts^  or  a  new  trial  had,  as  the  said  court  maj 
detenune.'' 

&  B.  Iv$$9  Jr^  and  8.  LUk»bh  Jr^  for  James  W.  Bailqr- 
Z>.  8aund$r$  and  O.  0.  Saund&rSf  for  plaintiffs. 

Coi/r,  J.  The  question  whether  James  W.  Bailey  incurred  any 
liability  by  putting  his  name  upon  this  note,  and  if  so,  what  that 
liability  is,  must  be  determined  by  the  rules  of  law  applicable  to 
contracts  of  this  description,  and  by  the  terms  of  the  contract 
interpreted  so  as  to  give  effect,,  if  possible,  to  the  intention  of  the 
parties. 

It  is  argued  by  the  defendant  that  he  only  assumed,  by  his  signa- 
ture on  the  back  of  the  note,  that  form  of  liability  which  is  declared 
in  the  body  of  it,  namely,  the  liability  of  surety  and  joint  promisor, 
and  as  the  note  is  payable  in  words  *^  to  the  order  of  ourselves,"  and 
has  never  been  l^gaUy  negotiated  for  want  of  his  indorsement,  the 
action  must  fail ;  and  that  the  note  is  equally  defective,  if  from  the 
position  of  his  signature  he  is  to  be  regarded  as  an  indorser  only, 
because  then  the  note  is  not  signed  by  all  the  declared  makers,  and 
is  an  unexecuted  contract,  upon  which  no  action  can  be  maintained. 

It  is  to  be  presumed  that  one  who  puts  his  name  upon  a  note 
intends  to  add  security  and  credit  to  it  by  his  promise,  and  to 
become  liable  upon  it  in  some  form,  either  as  maker,  indorser  or 
guarantor,  either  absolutely  or.  conditionally.  The  time  when, 
with  references  to  its  negotiation,  the  note  is  signed  by  the  party 
sought  to  be  charged,  will  often  determine  the  nature  of  the  lia- 
bility. But  in  the  absence  of  any  thing  to  the  contrary,  it  is 
presumed  in  &vor  of  an  honest  holder  for  value,  that  all  the  names 
on  a  note,  whether  on  the  back  or  on  the  face,  were  placed  there  at 
the  same  time  and  before  delivery.  BenthaU  v.  Judkins,  13  Mete. 
265.  If  a  person  not  the  payee  writes  on  the  note  at  its  inception, 
that  he  is  to  be  holden  as  surety,  he  is  liable  as  an  original  promisor. 
Hrnt  T.  AdamSf  5  Mass.  358.  And  thi&  is  true,  if  the  signature  is 
simply  indorsed  on  the  back  of  the  instrument  before  delivery. 
Union  Bank  jlWiUiSy  8  Meta  504, 509 ;  Clapp  v.  Rice,  13  Oray,  403. 
These  and  other  rules  of  interpretation  have  been  adopted  ir  order  to 
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give  Talidity,  in  aome  forniy  to  promiaaorj  notes  and  negotiable 
inBtromentfl^  upon  which  parties  hare  plaoed  their  signatoies 
irrogolarly,  with  an  intention  which  would  otherwise  be  defeated  — 
Mt  res  vdeai  fmim  pereat. 

If  this  paper,  as  now  insisted,  was  not  to  hare  TaaJitj  as  a  note 
without  a  repetition  of  the  signatures  of  the  parties  namel  as 
sureties^  then  Bailey's  act  in  placing  his  name  upon  it  at  all  was 
nugatory  and  without  purpose.  But  the  presumption  is  that  he 
intended  to  add  to  it  the  credit  of  his  name ;  and  we  think  that  the 
instrument,  rightly  interpreted,  carries  out  the  intention.  The  note 
was  made  apparently  for  the  accommodation  of  Longee  &  Bailey. 
Ingalls  ft  Son  and  James  W.  Bailey  signed  it  only  as  sureties,  and 
so  declare  in  the  body  of  it;  but  their  names,  instead  of  being 
written  on  the  t^ee  of  the  note,  are  found  on  the  back,  underneath 
the  indorsement  of  Longee  ft  Bailey,  who  as  principals  alone  signed 
on  the  face  of  it  The  significance  which  must  be  giyen  to  the  fact, 
that  the  sureties  thus  place  their  names  on  the  back,  is,  that  the 
parties  all  understood  and  intended  the  words  **  pay  to  the  order  of 
ourselves''  to  refer  only  to  the  principals  who  alone  signed  beneath 
it ;  and  regarded  their  indorsement  as  sufficient  alone  to  transfer 
the  note.  James  W.  Bailey  signed  his  name  last  of  alL  A  repeti- 
tion of  his  signature  would  not  hare  enlarged  or  diminished  his 
liability,  and  was  doubtless  deemed  unnecessary.  The  defendant's 
liabiliiy  is  therefore  that  of  surety  and  joint  promisor  in  a  note  pay- 
able to  the  order  of  the  principals  and  by  them  indorsed.  Story  on 
Notes,  §  469. 

There  is  no  inyasion  here  of  the  rule  that  one  who  puts  his  name 
on  the  back  of  a  promissory  note,  before  delirery,  payable  to  the 
maker  or  order,  and  indorsed  by  the  maker,  is  an  indorser  and  not 
joint  promisor.  That  would  indeed  be  the  relation,  if  the  note  was 
in  the  usual  form.  But  this  note  is  peculiar;  and  the  application 
of  the  rule  is  controlled  by  the  express  declaration  in  the  contract 
itself  of  the  nature  of  the  liability  assumed.  Bigehw  t.  OoUan,  13 
Gray,  309. 

According  to  the  terms  of  the  report,  judgment  upon  the  verdict 
is  to  be  rendered  upon  the  last  count  in  the  amended  declaration. 
The  demurrer  is  overruled  as  to  this  count,  and  sustainea  as  to  all 
the  rest  Ordered  accordingly. 
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kUaumi  al  will  nmoved  a  anbataiiiialljooiMtnieted  hoaielhnii  anoUi^  plaos, 
€11  to  tlie  Uadof  wbieh  ha  wm  a  tenant,  put  it  upon  a  stone  foondation,  wHli 
a  cellar  nnder  it,  wtthont  the  land  owner's  consent,  or  an j  contract  that  the 
tenant  shonld  hold  it  as  personal  propertj.  EM,  that  It  became  a  part  of 
the  realty,  and  conld  not  afterward  become  personal  property  by  the  mere 
mt  of  the  land  owner  without  an  actual  sererance  of  it  ftam  the  land. 


MoBiov,  J.  This  is  a  suit  in  equity  bronght  by  the  holder  of  a 
eeoond  mortgage  of  real  estate,  to  redeem  a  prior  mortgage.  The 
case  haTing  been  referred  to  a  master  in  ohanoery,  the  proper  mode 
of  presenting  to  the  oonrt  any  question  raised  by  his  report  would 
haTe  been  by  speoiflo  ezoeptions  taken  by  either  party  to  the  report 
Dean  t.  Bmereon,  103  Mass.  480.  But  as  the  defendants  do  not 
object  to  the  irregularity  of  the  mode  in  which  the  case  is  brought 
before  ns,  and  as  both  parties  have  armed  the  case  upon  its  merits, 
we  have  considered  the  question  raised  by  the  report  of  the  master. 
The  question  is,  whether  the  house  upon  the  mortgaged  land  is,  as 
to  the  plaintiff  real  or  personal  estate. 

l*he  master  in  his  report  states  that  he  is  ^of  the  opinion  that  the 
building  on  said  premises  is  personal  property,  never  having  become 
a  part  of  the  realty."  We  do  not  understand  this  as  a  finding  of 
a  contested  fact  upon  unreported  testimony,  but  as  his  ruling  as  to 
the  legal  results  of  the  facts  proved,  which  are  stated  in  full  in  the 
report  for  the  consideration  of  the  court  We  are  therefore  to  test 
the  correctness  of  the  master's  ruling  by  inquiring  whether,  upon 
all  the  facts  reported,  the  house  is  to  be  regarded  as  part  of  the 
realty  or  as  personal  property. 

The  presumption  is,  that  buildings  belong  to  the  owner  of  the  land 
on  which  they  stand,  as  a  part  of  the  realty.  If  one  erects  a  perma- 
nent building,  like  a  dwelling-house,  upon  the  land  of  another 
voluntarily  and  without  any  contract  with  the  owner,  it  becomes  a 
part  of  the  realty,  and  belongs  to  the  owner  of  the  soil.  There  is 
an  exception  to  this  general  rule,  where  there  is  a  cor  tract,  express 
or  implied,  with  the  owner,  that  the  building  shall  not  become  a  part 
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of  fhe  letltj,  but  shall  remain  penonal  property.  First  Paruh  in 
Sudbury  T.  JonsB,  8  Onah.  184 ;  Howard  t.  Rss^ndm,  14  Allen,  124. 
It  has  also  been  decided  that,  if  a  building  has  once  been  annexed 
to  the  realty,  any  subsequent  contract  of  the  owner,  or  any  acts  of 
his,  such  as  giving  a  chattel  mortgage,  without  a  severance,  will  not» 
as  against  a  purchaser  of  the  land,  disconnect  it  from  the  realty  and 
gi?e  it  the  character  of  personal  property.  Bichardson  y.  Oopeland, 
6  Gray,  536 ;  aOis  y.  B$tey,  15  id.  587 ;  Burk  r.  BMU,  98  Mass. 
65;  Pwtr  v.  Oakman,  104  id.  809. 

Applying  these  principles  to  this  case  we  are  of  opinion  that  upon 
the  facts  shown  in  the  report  the  house  in  question  cannot  be 
regarded  as  personal  estate.  Pritna  facie  it  is  a  part  of  the  realty, 
and  belongs  to  the  owner  of  the  land  on  which  it  stands.  The 
burden  of  proof  is  upon  those  who  daim  that  it  is  personal  property, 
to  show  that  it  retains  that  character.  It  appears  by  the  report  that 
the  house  was  put  upon  the  land  in  1842  by  Nathan  Pearson,  who 
was  tenant  at  will  under  the  heirs  of  Benjamin  Pickman.  It  was  a 
substantial  structure,  with  a  cellar  under  it  and  foundations  of  stone» 
and  was  intended  to  be,  and  has  ever  since  been,  occupied  as  a  per- 
manent dwelling-house.  The  report  does  not  find  that  it  was  moved 
upon  the  land  with  the  consent  of  the  owners,  or  under  any  contract 
with  them,  express  or  implied,  that  it  might  remain  the  property  of 
Pearson  as  a  personal  chattel.  The  only  fact  stated  in  the  report 
bearing  upon  this  point  is,  that  **  it  is  admitted  that  the  Piokmans 
never  would  have  claimed  the  building.^  This  may  be  evidence  of 
a  previous  consent  that  Pearson  might  put  the  house  upon  the  land 
as  a  personal  chattel,  but  it  does  not  prove  it  Of  itself  it  is  not 
suiBcient,  without  the  aid  of  other  proof,  to  show  such  previous 
consent  It  is  equally  consistent  with  the  idea  that  the  house  was 
put  upon  the  land  without  their  consent,  but  that  they,  by  a  subse- 
quent assent,  were  willing  upon  equitable  considerations  to  allow 
Pearson  the  benefit  of  his  expenditures.  Upon  the  authorities  above 
dted  such  subsequent  assent  could  not  give  the  house  the  character 
of  personal  property  without  a  severance.  In  Oibbs  v.  Bsi^y  it  was 
held  that  where  the  owner  of  the  land  iigreed,  after  the  house  was 
commenced  and  before  it  was  completed,  that  the  builder  should 
hold  it  as  personal  property,  the  agreement  was  inoperative,  and  the 
house  became  annexed  to  the  realty,  as  to  a  subsequent  grancee  ot 
the  land.  We  are  of  opinion  that  the  facts  of  this  case  do  not  show 
that  it  IS  within  the  exception  to  the  general  rule  as  established  by 
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the  decided  cases ;  and  we  are  not  inclined  to  extend  an  exception 
the  tendency  of  which  is  to  confuse  and  unsettle  titles  to  real  estate. 

The  resalt  of  these  considerations  is,  that  the  house  in  question 
became  realty  when  it  was  put  upon  the  land  by  Pearson,  and  that 
the  subsequent  mortgages  and  other  conveyances  of  it  as  personal 
property  were  inoperatire  and  roid  as  against  the  purchaser  of  the 
land. 

The  respondent  Ann  McCarthy  holds  a  mortgage  of  the  realty 
dated  May  16, 1859.  llie  plaintiff  holds  a  second  mortgage  dated 
April  1j  I860.  According  to  the  principles  we  hare  stated  above,  ai 
to  these  mortgages,  the  house  to  be  regarded  as  a^part  of  the  realty. 
The  case  must  be  recommitted  to  the  master  to  state  the  aooounti 
between  the  parties  upon  these  prindples. 

Decree  accarHiif If. 

O.  Whmtland^  for 


€L  8nMf  tat  the  holder  of  the  prior  mortgage 


On'the  liukl  of  aa  indictment  for  an  amanlt  npon  a  police  offleer,  evldMice  tliai 
he  wu  at  the  time  of  the  offense  acting  aa  Buch  officer,  and  that  he  had  pub- 
licly acted  aa  anch  for  four  jeara  prerioaalj^ia  anffldent  to  prove  that  he  waa 
a  police  officer. 

Ikdictmbnt  for  assaulting  a  police  officer.  A  verdict  of  guilty  was 
letomed  in  the  superior  court,  and  the  following  bill  of  exceptions 
was  allowed: 

**  The  only  evidence  offered  by  the  Oommonwealth  to  show  that 
Philip  R.  Morse,  the  alleged  officer,  was  a  police  officer  at  the  time 
of  the  offense,  and  the  only  evidMice  in  the  case  relating  thereto^ 
waff  the  testimony  6t  himself  afeid  other  witnesses  to  the  effect  that 
he  was  at  the  time  acting  as  such  officer,  and  that  he  had  publicly 
acted  as  such  for  the  four  years  preceding.    The  city  •  marshal  of 
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Ljnn  testified  that  Mone  had  been  acting  u  a  '  polioe  officer 
aMgned  for  night  duty. ' 

''  The  defendant  objected  that  this  wu  not  oompetent  or  suffi- 
cient to  aathorixe  the  joiy  to  find  that  Morse  was  an  officer.  The 
judge  refused  so  to  role,  and  instructed  the  jury  that  it  was  compe- 
tent but  not  concInsiTey  and  might  be  controlled  by  other  evidence; 
that  a  man  who  had  publicly  acted  in  the  capacity  of  an  officer,  as 
testified  in  this  case,  is  presumed  to  hare  been  duly  appointed  and 
qualified,  unless  the  contrary  appears. 

**  At  the  time  of  the  assault,  Morse  was  attempting  to  arrest  the 
defendant  without  a  warrant;  and  it  was  agr^  that  the  resistance 
offered  was  justifiable,  unless  the  attempted  nvr^i  was  lawfuL'' 

C  AU^Hf  attorney-general,  for  the  Commonwealth. 

&  B.  Itfet,  Jr.^  for  defendant 

Gray,  J.  The  foundation  of  the  ruie  ot  evidence,  that  a  person 
acting  as  a  public  officer  has  been  duly  appointed  to  the  office 
which  he  assumes  to  exercise,  is  that  all  acts  done  by  what  appears 
to  be  public  authority  are  presumed  to  be  rightly  done,  until  the 
contrary  is  proved.  Omnia  presumuntur  rite  esse  ada^  donee  probe- 
iur  in  contrariunu  Bank  of  UniUd  States  v.  Dandridge,  VZ  Wheat 
64,  70.  And  it  is  well  settled  that  the  rule  applies  to  prosecution 
for  injuries  to  a  public  officer  in  resisting  him  in  the  diischarge  of 
his  Ajo^. 

In  the  leading  ease  of  the  Gordons  in  1789,  all  the  judges  of 
England  were  of  opinion  that,  on  the  trial  of  an  indictment  for 
the  murder  of  a  constable  in  the  execution  of  his  office,  while 
attempting  to  arrest  the  defendant,  evidence  that  at  the  time  he 
had  his  constable's  staff  with  him  and  gave  notice  of  his  business, 
and  that  he  was  generally  known  as  the  constable  of  the  parish, 
was  sufficient  1  Leach  (4th  ed.),  616 ;  S.  C  1  Basf  s  P.  G.  315 ; 
4  T.  R  860,  note.  In  a  suit  by  the  United  States  for  a  penalty  fox 
fesouing  goods  seised  by  a  collector  of  customs,  Ohief  Justice 
IffttftgArr  held  that  evidence  that  he  had  notoriously  acted  as  col- 
lector was  sufficient  Jacob  v.  United  States^  1  Brock.  520.  And 
in  a  criminal  prosecution  of  the  owner  of  cattle  for  an  assault  and 
battery  in  taking  them  firom  a  person  who  had  found  them  at  large 
vithont  a  keeper,  and  was  driving  them  along  the  highway,  this 
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oonrt  decided  that  his  testimoay  that  he  was  a  field-driTer  of  the 
town,  and  acted  as  such  in  taking  the  cattle  and  for  many  yean 
before,  was  sufficient  prima  fade  evidence  of  his  authority.  Cam* 
manweaUh  t.  McOue^  16  Gray,  226.  See  also  Berryman  7.  Wxh^ 
4  T.  B.  866 ;  Rw t.  VertM,Z  Gamp.  432 ;  United  States  y.  BachOr 
dBTf  %  Oallison,  16;  Sawyer  t.  Stede,  3  Wash.  0.  0.  464;  PeapU  ?. 
Hopson,  1  DeniOy  574. 

The  CTidence  offered  at  the  trial  was  therefore  competent  and 
sufficient  to  prove  that  the  person  assaulted  by  the  defendant  was  a 
public  officer.  The  point  taken  at  the  argument^  upon  the  author* 
ity  of  OommonweaUh  y.  Doherty^  103  Mass.  443,  that  he  might  have 
been  a  police  officer  without  authority  to  make  arrests^  does  not 
appear  to  have  been  made  at  the  trial,  and  cannot  now  be  raised  for 
the  first  time.  OommonweaUh  t.  StaM^  7  Allen,  303 ;  Commmo9^ 
wealth  T.  HofroH,  109  Mass.  148. 

Bxoeptiom  overrulmL 


OOXICOKWBALTH  y.  TolUT. 
Meiiwoe,    BfgJU  i(f  peace  ojker  io  enter  hauee,    DUturbamee  ef  ikepmee. 


Oa  tlie  trltl  of  aa  ladiotment  for  aManltiiig  a  poUoe  oiBoer,  oTidenee  that 
the  penonanaolted  was,  at  the  time  of  the  aasaalt  and  with  the  defendant's 
knowledge,  acting  as  a  poUoe  officer,  and  wearing  the  oniform  and  badge  of 
mch  officer,  le  lufflcient  proof  that  he  was  a  police  officer,  to  be  sabmitted 
to  the  Jofj. 

▲  ooDfltable  haa  a  right,  bj  Tirtne  of  hia  office,  and  withoat  a  warrant,  to  enter 
aaj  hooM,  the  door  of  which  le  nnlMtened,  in  which  there  ie  a  noiee  amount- 
ing to  a  breach  of  the  peace*  and  to  arreet  anj  person  diatnrbing  the  peace 
there  in  hia  preeence. 

▲nj  afflraj  or  aaeaalt  ie  a  dlatorbance  of  the  peace. 

The  nnlawf  ol  omisalon  of  an  officer  to  make  a  enbieqaent  complaint  against  a 
p^iaon,  whom  he  has  lawf olij  arrested  without  a  warrant,  is  no  defense  to 
an  indictment  of  the  person  for  assaulting  the  officer  in  resiating  the  amst 

Indictmrkt  averring  that  the  defendant^  at  Lynn,  on  March  19, 
1871,  ^*  made  an  assault  in  and  upon  one  William  S.  Waitt,  he,  the 
said  Waitty  being  then  and  there  a  police  officer  of  said  Lynn,  and 
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tlicfliftnd  there  also  being  iu  thedne  and  lawful  discharge  of  the 
dntiee  of  said  office,  and  him,  the  sud  Waitt,  while  then  and  there 
in  the  due  and  lawful  execution  of  hie  said  office,  then  and  there 
unlawfully,  knowingly  and  designedly  did  hinder,  resist  and 
opjM^ee.^ 

Trial  and  yerdict  of  guilty  in  the  superior  court,  before  Boos* 
WELL,  J.,  who  allowed  a  bill  of  exceptions  substantially  as  follows: 

^'The  only  eyidence  tending  to  proTe  that  William  S.  Waitt» 
the  alleged  officer,  was  a  police  officer,  wIeis  his  testimony  to  the 
effect  that,  at  the  time  of  the  alleged  assault,  he  was  acting  in  that 
capacity,  and  was  dressed  in  the  usual  uniform  of  the  Lynn  police 
and  wearing  a  police  badge;  and  it  was  admitted  that  the  defend- 
ant had  knowl^ge  of  the  (acts  in  this  respect 

^  The  eyidence  for  the  Commonwealth  tended  to  proyethat  Waitt 
and  Hiram  Bowell,  who  was  also  acting  as  police  officer,  were  in 
the  streets  of  Lynn,  about  quarter  before  two  o'clock  in  the  morn- 
ing of  March  19, 1871,  when  they  heard  a  loud  noise,  apparently  of 
quarrelling,  and  traced  it  to  the  defendant's  house ;  that'  they  there- 
upon entered  the  house  by  opening  an  unlocked  door,  and  found 
the  defendant,  and  his  wife  and  daughter,  and  another  man  there, 
and  the  defendant  had  his  arm  raised  as  if  to  strike  his  wife,  who 
was  some  six  feet  from  him ;  that  Waitt  at  once  seized  the  defend- 
ant, and,  in  reply  to  his  question  as  to  the  cause  of  his  arrest,  told 
him  that  he  was  arrested  for  disturbing  the  peace ;  and  that  the 
defendant  resisted  the  arrest,  and  used  much  yiolence  in  his  resist- 
ance, which  was  the  assault  charged.  The  officers  also  testified 
that  the  defendant  was  intoxicated  when  they  entered  the  house.  All 
this  testimony  was  controyerted  by  the  defendant,  who  contended 
that  he  was  not  intoxicated  or  noisy  or  quarrelling,  and  that  no 
assault  was  made  or  attempted  by  him  upon  his  wife. 

**  It  appeared  that  the  defendant  was  carried  from  the  house  to 
the  police  station  at  the  time ;  but  it  did  not  appear  that  any  com- 
plaint had  eyer  been  made  against  him  for  any  offense. 

**  The  defendant  requested  a  ruling,  that  in  a  case  like  this,  iu 
which  the  official  character  of  Waitt  was  important,  not  merely  as 
aggrayating  the  offense,  but  in  which,  saye  for  such  official  charac- 
ter, his  own  act  in  arresting  the  defendant  was  a  trespass  and 
would  justify  the  resistance  preyed,  such  character  was  to  be  strictly 
proyed,  and  eyidence  that  he  was  then  acting  and  claiming  to  act 
as  a^  police  office  was  not  sufficient,  and  the  defendant  was  entitled 
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to  a  verdict  Bat  the  judge  ruled  otherwise  ;  and  instructed  the 
jury  that  this  eyidence  was  competent  and  sufficient  to  show  the 
authority  of  Waitt  to  act  as  a  police  officer,  if  it  was  believed  by 
them. 

^  The  defendant  also  requested  a  ruling  that  the  failure  to  com- 
plain against  and  prosecute  him  for  the  offense,  if  any,  for  which  he 
was  arrested,  made  the  officer  a  trespasser,  and  the  defendant  had 
the  right  to  resist  him ;  and  referred  to  the  Stat  of  1869,  ch.  415,  §  42. 
But  the  judge  instructed  the  jury  that  this  was  entirely  immaterial, 
and  that  such  failure  to  complain  and  prosecute  could  not  avail  the 
defendant 

'^  The  judge  further  instructed  the  jury  as  follows :  'If  there  was 
a  noise,  about  two  o'clock  in  the  night,  amounting  to  a  breach  of 
the  'pesce^  in  the  house  (that  is,  such  a  noise  as  disturbed  the  neigh- 
borhood), the  officer  had  a  right  to  enter  the  house  by  opening  an 
unfastened  door ;  and  if,  after  so  entering,  the  officer  saw  the 
defendant  fighting  with  any  other  person,  or  assaulting  any  person, 
or  engaged  in  attempting  to  strike  any  person  there  within  his 
reach,  so  as  to  create  a  reasonable  belief  that  he  could  strike  unless 
prevented,  he  had  a  right  to  arrest  and  hold  him,  to  prevent  amy 
further  assault,  by  suitable  and  reasonable  means;  and  if  the 
defendant  assaulted  the  officer  while  thus  engaged  in  arresting  or 
holding  him,  he  may  be  convicted ;  but  unless  these  facts  are  sub- 
stantially  proved,  he  must  be  acquitted. 

•  **  After  this  instruction,  the  defendant  requested  the  judge  to 
instruct  the  jury  further,  that,  if  the  officer  undertook  the  arrest  of 
the  defendant  because  he  had  been  disturbing  the  peace,  and  it  did 
not  appear  that  he  had  individually  made  any  disturbance,  then  the 
arrest  was  unlawful  and  the  defendant  had  the  right  to  resist ;  but 
the  judge  declined  to  modify  or  add  to  his  instructions.' 


9f 


C.  Allen,  attorney-general,  for  the  Commonwealth. 
S.  B.  Ive$,  Jr.,  for  defendant 

G  BAT,  J.  L  The  evidence  that  the  person  assaulted  was,  at  the 
time  of  the  assault,  and  with  the  defendant's  knowledge,  acting  as 
a  police  officer,  and  wearing  the  uniform  of  such  an  officer,  wan 
competent  and  sufficient  evidence  of  his  official  capacity  to  be  sub- 
mitted to  the  jury.    The  want  of  similar  proof  as  to  any  other  tim< 
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might  affect  the  weight,  but  not  the  competenoy,  of  this  eTideaot. 
OmmoHmaUh  y.  Katie,  ante ;  Satoy&r  v.  Steele,  3  Wash.  0.  0.  464; 
Plumer  T.  Brisoo,  11  Q.  B.  46 ;  Begifui  y.  Vickery,  V^  id.  478 ; 
Regina  t.  Murphy,  8  0.  &  P.  297,  310. 

8.  A  ooQfltable  has  tiie  right,  by  virtiie  of  his  office,  and  with* 
ont  any  warrant,  to  enter  any  house,  the  door  of  which  is  unfast- 
ened, and  in  which  there  is  a  noise  amounting  to  a  breach  of  the 
peace,  and  to  arrest  any  person  engaged  in  the  aflkay  or  in  commit- 
ting an  assault  in  his  presence,  and  hold  him  by  suitable  means  fnr 
a  reasonable  time  to  prevent  any  further  assault;  and  an  assault  by 
such  a  person  upon  the  officer  so  arresting  and  holding  him  is  an 
assault  upon  an  officer  in  the  discharge  of  his  duty.  OommonweaUh 
T.  HaUinge,  9  Meta  259.  Any  affray  or  assault  is  a  disturbance  of 
the  peace,  and  might  properly  be  so  called  by  the  officer  in  answer- 
mg  the  defendant's  inquiry  as  to  the  cause  of  his  arrest  The  final 
instruction  given  to  the  jury  was  therefore  correct  and  sufficient 

3.  The  subsequent  fsilure  of  the  officer  to  make  a  complaint 
before  a  magistrate  against  his  prisoner  for  the  offense  for  which  he 
had  arrested  him—  whatever  effect  it  might  have  to  render  the 
officer  liable  to  an  action  of  trespass  by  the  latter — cannot  affect 
the  question  whether  his  assault  upon  the  officer  was  a  breach  of 
the  criminal  law.  This  question  depended  upon  ^he  facts  and  cir- 
cumstances existing  at  the  time  when  the  assault  was  made. .  One 
ground  of  the  doctrine  of  trespass  ab  initio,  which,  for  reasons  of 
public  policy  and  the  protection  of  the  citizens  against  oppression, 
will  not  allow  one,  who  abuses  an  authority  given  him  by  the  law, 
to  shelter  himself  under  such  authority  when  sued  by  the  peraon 
injured  by  the  abuse,  is,  that  the  citizen  is  bound  to  submit  without 
resistance  to  its  lawful  exereise.     Bsiy  v.  Wilmot,  15  Gray,  168, 169. 

The  doctrine  of  trespass  ab  initio  has  no  application  to  criminal 
eases  The  degree  of  a  crime,  once  completed,  cannot  be  aggravated 
by  the  subsequent  act  of  the  criminal,  or  lessened  by  that  of  a  third 
person.  In  State  v.  Moore,  12  N.  H.  42,  it  was  held  that  a  person  who 
had  lawfhlly  entered  a  house  could  not  be  made  a  burglar  by  afterward 
stealing  therein.  The  subsequent  act  or  omission  of  the  officer,  not 
part  of  the  same  transaction,  nor  immediately  connected  in  point  of 
time  with  his  arrest  of  his  prisoner  or  the  assault  upon  him  by  the 
latter,  was  not  admissible  in  evidence  against  the  Commonwealth  in 
a  prosecution  for  that  assault  The  offense  of  the  defendant  was 
complete  as  soon  as  he  had  assaulted  the  officer  lawfully  holding 
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L,  and  might  have  been  immediately  made  the  subject  of  ao 
indictment.  The  sabaeqnent  Culare  of  an  officer  to  do  a  distinct 
act,  which  the  law  required  him  to  do  in  the  farther  discharge  of  his 
duty,  could  no  more  affect  the  degree  of  the  defendant's  previous 
offense  than  it  could  the  question  of  probable  cause  for  such  a  pros- 
ecution*  Wilder  t.  Holdm,  24  Pick.  8;  WiUiafm  t.  BahbiU,  14 
Oray,  141, 142.  If  tiie  officer  had  no  authority  to  discharge  his 
prisoner  from  custody  without  bringing  him  before  a  magistrate,  he 
certainly  had  no  greater  authority  to  release  him  from  his  responsi« 
bility  to  the  Commonwealth  for  the  offense  already  committed.  It 
was  therefore  rightly  ruled  that  the  failure  of  the  officer  to  complain 
against  and  prosecute  the  defendant  for  that  offense  could  not  avail 
liim  in  this  case. 

It  would  seem,  from  the  bill  of  exceptions,  that  the  only  cause  for 
the  arrest  of  the  defendant,  upon  which  the  Oommonwealth  relied  at 
the  trial,  or  was  allowed  by  the  court  to  sustain  the  indictment,  was 
a  disturbance  or  breach  of  the  peace.  But  if  the  defendant,  at  the 
time  of  assaulting  the  officer,  was  under  arrest  because  he  had  been 
found  in  a  state  of  intoxication  committing  a  breach  of  the  peace, 
the  result  must  have  been  the  same.  By  the  Stat  of  1869,  ch.  415,  §  42, 
if  any  person  ''  is  found  in  any  place  in  a  state  of  intoxication  com- 
mitting a  breach  of  the  peace,  or  disturbing  others  by  noise,''  any 
constable  or  police  officer  '^  shall  without  a  warrant  take  him  into 
oostody,  and  detain  him  in  some  proper  place  until,  in  the  opinion 
at  such  officer,  he  is  so  far  recovered  from  his  intoxication  as  to  ren- 
der it  proper  to  carry  him  before  a  court  of  justice ; "  and  ^  the  officer 
shall  then  take  him  before  some  justice  of  the  peace  or  police  court 
in  the  city  or  town  where  he  has  been  found,  and  shall  make  a  com- 
plaint  against  him  for  the  crime  of  drunkenness.^  If  the  defendant 
was  arrested  by  the  officer  as  directed  by  the  first  clause  of  this  sec- 
tion, his  assault  upon  the  officer  while  thus  lawfully  under  arrest 
was  not  rendered  less  oripiinal  by  the  subsequent  fiulure  of  the 
dUcer  to  comply  with  the  second  dauae  of  the  statute. 

EuepiiMU  99$rruUd. 
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bloffBiBlkNi  to  fwtimlA  tlie  defendant  from  rebnildiag  n  dun.  miqh  *  ilTei 
alleged  to  be  within  tide>water.  The  water,  at  the  plaoe,  roee  and  fell  two 
feet  with  the  flow  and  ebb  of  the  tide,  the  flactoation  being  eanaed  bj  the 
meeting  of  the  sea  water  with  the  rirer  water.  The  river  was  onl  j  naTlgated 
with  pleaanre  boata.  HM  (1),  that  def endant\i  dam  waa  within  tido-water, 
and  (S)»  that  the  ifyer  waa  navigable  water. 

Ikfobmatios'  in  equity  at  the  relation  of  the  harbor  oommis* 
lioners  to  restrain  the  defendant  trom  rebuilding  a  dam  acroes  the 
Mystic  riyer,  at  a  place  alleged  to  be  within  tide-waters,  and  at 
which  the  riyer  was  navigable. 

The  defendant  denied  that  the  relators  had  any  interest  in  or  con* 
trol  over  the  subject-mattery  and  that  for  any  wrong  or  injury  that 
he  might  occasion  to  the  Commonwealth  by  said  dam,  there  was  aa 
adequate  remedy  at  law. 

The  dam  was  built  by  defendant  in  1851,  and  he  continued  to  main- 
tain and  use  it  until  1870,  when  it  was  destroyed.  This  information 
was  filed  to  restrain  its  rebuilding.  The  defendant  owned  the  land 
on  both  sides  of  the  riyer.  The  riyer  flows  into  Boston  harbor  and 
has  been  used  from  time  immemorial  for  pleasure  boating  from  the 
harbor  to  Mystic  pond,  a  short  distance  aboye  the  dam.  The  pas- 
sage of  such  boats  was  seriously  obstructed  by  the  dam.  At  the 
dam  the  water  rose  and  fell  with  the  tide  about  two  feet,  caused  by 
the  meeting  of  the  sea  water  with  the  riyer  water,  and  the  depth  of 
tiie  channel  was  about  two  feet  at  low  water. 

The  trial  judge  reserved  the  case  for  the  fiill  courts  who  were  to 
enter  the  proper  decree  therein. 


D.  E.  War$  {0.  AUm^  attorney-general,  with  him),  for  the  Oom- 
monwealth. 

0.  R.  Train^  for  defendant. 

Ohavman,  0.  J.    The  information  is  filed  at  the  relation  of  the 
haibor  commissioners  of  the  Commonwealth  to  restrain  therebuild*^ 
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ing  of  ft  dam  aeroas  the  Mystio  riyer,  a  small  stream  flowing  into 
Boaton  harbor.  It  has  been  used  from  time  immemorial  for  pleasure 
boating  between  the  harbor  and  Mystio  pond,  whioh  is  situated  a 
short  distanoe  aboye  the  dam.  Sinoe  1851,  pleasure  boats  have 
passed  the  dam  daily  during  the  summer,  and  their  passage  has  been 
seriously  obstruoted  by  the  dam. 

It  is  denied  by  the  defendant  that  the  river  at  this  plaoe  is  within 
tide-water,  because,  it  is  said,  although  the  rise  and  fidl  there  is  two 
feet,  it  is  occasioned  by  the  meeting  of  the  salt  water  of  the  tide 
with  the  fresh  water  which  comes  down  the  stream.  But  the  law 
on  this  point  is  well  settled.  It  is  the  rise  and  fall  of  the  water,  and 
not  the  proportion  of  salt  water  to  fresh,  that  determines  whether  a 
particular  portion  of  a  stream  is  within  tide-water.  This  was  set- 
tled in  77^0  Kitig  v.  Smithy  2  Doug.  441,  in  application  to  the 
Thames  at  London ;  in  Peyraux  t.  Howard,  7  Pet  324,  338,  in 
respect  to  the  Mississippi  at  New  Orleans ;  and  in  Lapish  t.  Bangor 
Bank,  8  Me.  85,  in  respect  to  the  Penobscot  at  Bangor.  The  same 
doctrine  must  apply  to  small  streams  as  to  large  one&  We  have  no 
doubt  t}iat  the  defendant's  dam  is  within  tide-water. 

It  is  also  denied  that  the  stream  is  navigable,  although  it  is  about 
two  feet  deep  at  low  water,  because  it  is  not  proved  to  be  used  for 
the  purposes  of  navigation  except  with  pleasure  boats.  The  case  oi 
Roi::e  V.  Granite  Bridge  Co,,  21  Pick.  344,  347,  is  cited  to  sustain 
this  position.  Chief  Justice  Shaw  there  says :  ^  It  is  not  every 
43mall  creek  in  which  a  fishing  skiff  or  a  gunning  canoe  can  be  made 
to  float  at  high  water,  which  is  deemed  navigable.  But  in  order  to 
have  this  character  it  must  be  navigable  to  some  purpose  useful  to 
trade  or  agriculture."  The  same  thing,  in  substance,  is  stated  in 
CliarlesUmn  v.  County  Commissioners,  3  Mete.  202,  and  Murdoch  v. 
Stickney,  8  Gush.  113, 115.  But  this  language  is  applied  to  the 
capacity  of  the  stream,  and  is  not  intended  to  be  a  strict  enumera- 
tion of  the  uses  to  which  it  must  be  actually  applied  in  order  to 
pve  it  this  character.  Navigable  streams  are  highways,  and  a 
travder  for  pleasure  is  as  fully  entitled  to  protection  in  using  a  public 
way,  whether  by  land  or  by  water,  as  a  traveler  for  business.  Cer- 
tainly fishing  and  fowling  are  as  really  regarded,  on  navigable  waters, 
as  trade  and  agriculture,  though  not  mentioned  m  the  case  cited 
above;  and  in  West  Roxbury  v.  Stoddard,  7  Allen,  158, 171,  it  is  said 
that  the  use  of  great  ponds,  which  are  public  property,  may  as  well 
be  for  bathing,  boating,  skating,  fishing  and  fowling,  as  for  business, 
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and  18  entitled  to  eqnal  consideration.  If  water  is  nayigable  for 
pleasure  boating,  it  mast  be  regarded  as  navigable  water,  though  nc^ 
eraft  has  ever  been  upon  it  for  the  purposes  of  trade  or  agriculture^ 
The  purpose  of  the  nayigation  is  not  the  subject  of  inquiry,  but  the 
fact  of  the  capacity  of  the  water  for  use  in  navigation.  The 
use  that  is  actually  made  of  Mystic  river  proves  that  it  is  navigable. 
The  dam  is  within  the  pablic  domain,  for  at  the  point  where  the^ 
tide,  from  natural  causes,  ebbs  the  lowest,  is  the  boundary  of  the 
flats  beyond  which  private  titles  do  not  reach.  Sparhawk  v.  Bullardy 
1  Meta  95, 107.  Beyond  that  point  the  legislature  has  control,  for 
the  common  benefit  of  the  public,  and  structures  that  interfere  with 
the  common  right  of  navigation  are  a  nuisance  at  common  law.  The 
l^slature  has  a  right  to  make  reasonable  restraints  for  the  protec* 
tion  of  the  public,  and  enforce  them  by  reasonable  penalties.  Cbm- 
numweaith  v.  Alger^  7  Gush.  53,  92. 

By  the  statutes  of  1866,  chap.  149,  the  legislature  has  made  pro- 
vision for  these  public  interests.  It  creates  a  board  of  harbor 
commissioners,  and  confers  on  them  the  general  care  and  supervision 
of  all  our  harbors  and  tide-waters,  and  the  flats  and  lands  flowed 
by  such  tide-waters,  except  the  Back  Bay  lands,  respecting  which 
other  provisions  are  made.  It  designates  particularly  some  of  the 
duties  of  the  commissioners.  By  section  5,  all  erections  and  worfca 
made  without  authority  from  the  legislature,  or  in  any  manner  not 
sanctioned  by  the  commissioners,  when  their  direction  is  required  aa 
provided  in  the  statute,  within  tide-waters  flowing  into  or  through 
any  harbor,  shall  be  considered  public  nuisances,  and  liable  to  indict- 
ment as  such.  The  prohibition  extends  to  ordinary  high-water 
mark.  Commonwealth  v.  Roxburtf,  9  Gray,  451 ;  OommonvmUh  r. 
CharUatavmy  1  Pick.  180.  The  defendant's  dam  is  within  this  clausor 
there  being  no  aathority  for  its  erection,  derived  either  from  the 
legislature  or  the  commissioners. 

This  section  further  provides  that  the  commissioners  shall  have 
power  to  order  suits  on  behalf  of  the  Commonwealth  to  prevent  or 
stop,  by  injunction  or  otherwise,  any  such  erection  or  other  nuisance 
in  the  tide-waters  which  flow  into  or  through  any  harbor  in  the 
Commonwealth.  The  attorney-general  and  district  attorneys  are 
directed  to  commence  and  conduct  such  suits. 

It  is  contended  that  no  remedy  in  equity  exists,  if  there  is  a  fdll, 
adequate  and  complete  remedy  at  law;  and  that  an  injunotiim 
should  not  issue  unless  it  appears  that  irreparable  injury  is  to  be 
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ptgfqnted ;  and  ftuthorities  whioih  are  applicable  to  ordinary  soito  in 
equity  are  cited  to  aiutain  these  poiittonfl.  Bat  the  ftatnte  giyee 
special  remedies,  and  designates  the  cases  to  which  this  shall  be 
!q:plied.    The  remedy  by  injunction  is  cnmoIatiTe. 

The  pnipose  of  the  statute  is,  not  only  to  punish  all  encroach- 
ments  upon  this  portion  of  the  public  domain,  but  to  ftimish  means 
for  their  preTention  or  remoTaL  It  cannot  be  doubted  that  the 
Iq^isUtnre  has  power  to  do  this,  and  to  prohibit  all  inrasions  of  the 
rights  of  the  public  without  regard  to  the  amount  of  damage  occa- 
sioned by  them.  But  in  the  present  case  the  report  finds  that  the 
dbstmotion  to  the  nayigation  of  the  rirer  by  the  defendant's  dam  ia 
SMh  as  to  eieate  a  nuisance  of  a  serious  oharaoter. 


OOHMOVWBAUH  T.  McAlll. 


CHmAmI  Isis^tadMniaL    fftujumd  and  u^ — fikiuik$iMHi  tfwifk. 

Aa  ladlefemaBt  for  meailftiighter,  >x  stTiking  the  deeeaeed  upon  her  head  end 
thiowliig  her  on  the  floor,  le  euetained  bj  proof  that  defendant  etniek  her 
en  the  head,  and  that  ahe  fell  upon  the  floor  and  mm  killed  bj  itrlking  on  a 
ohalr  in  her  lalL 

A  man  hae  no  right  to  beat  or  atrike  hie  wife  eren  if  ihe  ia  drunk  or  inaolent, 
and  if  he  do  ao^  and  the  die  from  inch  beating,  he  wiU  be  goiltj  of  man- 
daoghter,  at  leaet 

iKDiOTMiHTof  Hugh  McAfee,  charging  him  with  the  manslaugh- 
ter of  Margaret  McAfee,  his  wife,  in  that,  he,  ^  the  said  Margaret,  did 
folonioudy  and  willfully  strike,  kick,  beat,  bruise  and  wound,  in  and 
upon  the  head  and  body  of  her,  the  said  Margaret,  and  her,  the  said 
Margaret^  did  throw  upon  the  floor,  thereby  by  the  said  striking, 
*  kicking,  beating,  wounding  and  throwing  upon  the  floor,  then  and 
there  giving  to  the  said  Margaret  diyers  and  many  mortal  strokes,'' 
eto^  of  which  said  mortal  strokes,  eto^  the  said  Margaret  then  and 
there  died. 

It  appeared  at  the  trial  that  the  defendant's  wife  was  dnmk ;  that 
he  struck  her  with  his  open  hand,  one  blow  on  the  cheek  and  one 
upon  the  temple ;  and  that  she  fell  upon  the  floor  and  did  not  speak 
afterward.     Medical  witnesses  testified,  'Hhat  she  had,  by  fall- 
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ing  on  a  duur  most  probably,  or  by  some  other  external  force,  been 
aflTected  by  ooncnseion  of  the  brain  |ULd  eflhaion  of  blood  on  the 
brainy  and  that  thus  her  death  was  oooasioned.^' 

The  defendant  requested  the  judge  to  instruct  the  jury  **  that  the 
husband  had  a  legal  right  to  administer  due  and  proper  correction 
and  corporal  chastisemeut  on  his  wife;  that  it  was  for  the  jury  to 
say  whether  he  had  so  done  in  this  case,  and  whether  his  conduct 
was  not  lawful  under  this  rule,  upon  the  evidence ;  that  the  evi- 
dence would  not  sustain  the  indictment,  as  the  latter  did  not  allege 
a  death  by  a  striking  of  the  defendant,  which  said  striking  caused  a 
fidl,  which  fall,  under  the  circumstances,  resulted  fatally,  by  reason 
of  her  condition  arising  from  intemperate  habits ;  and  that,  even  if 
the  defendant  had  exceeded  his  lawful  authority  as  husband,  if  the 
jury  should  find  that  the  two  blows  were  with  the  open,  hand,  and 
were  not  such  as  the  husband  had  any  reason  to  believe,  and  did  not 
believe,  oould  produce  any  serious  injury,  he  could  not  be  convicted, 
although  the  death  of  his  wife  was  hastened  by  the  shock  received 
in  falling  from  the  effects  of  the  slap  or  slaps  on  her  cheek  by  him.** 

The  judge  refused  so  to  instruct  the  jury,  and  gave  them  the  fol- 
lowing instructions :  ^  Upon  any  view  of  the  facts  in  this  case,  which 
the  testimony,  taken  most  strongly  for  the  defendant,  will  allow, 
there  was,  as  matter  of  law,  no  justification  for  the  blows  given  by 
the  defendant  to  the  deceased.  If  the  unlawful  blows  of  the  defend- 
ant caused  death,  either  directly,  or  by  causing  the  deceased  to  &11 
upon  the  floor  by  the  force  and  eflbot  thereof  and  so  death  thereby 
ensued,  then  the  defendant  is  guilty  of  manBtanghter."  Tlie  jury 
returned  a  verdict  of  goilty,  and  the  defendant  alleged  exoeptiona. 

C.  If.  Hudionf  for  defendant 

0.  Alhn,  attorney-general,  for  the  Oommon wealth,  besides  the 
cases  cited  in  the  opinion,  referred,  on  the  question  of  variance,  to 
OommonweaUh  v.  Madoon^  101  Mass.  1 ;  Reffina  v.  Bird,  5  Gox'a 
GrinL  Cas.  1,  20, 102 ;  Hex  v.  Moshyj  Mood.  97  ;  Rex  v.  Tye,  Suss. 
&  By.  345 ;  2  Bishop's  Crim.  Proc.,  §  518 ;  and  on  the  question 
whether  a  husband  could  lawfully  beat  his  wife,  to  Poor  v.  Poor,  ^ 
N.  H.  307,  813;  State  v.  Buckley,  2  Harrington,  552;  1  Bishop's 
Orim.  Law  (5th  ed.),  g  891 ;  1  Bishop's  Mar.  &  Div.  (4th  ed.),  §  754 

Ghapmak,  0.  J.  The  motion  to  quash  the  indictment  was  not 
insisted  on  in  the  argument,  and  the  indictment  appears  to  be  siiffi 
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cieuL  But  it  is  contended  that  the  cause  of  death  is  not  truly  stated, 
and  that  the  evidence  does  not  support  the  averment.  The  alle- 
gation is,  that  the  defendant  did  strike,  kick,  beat,  bruise  and 
wound  the  deceased  in  and  upon  her  head  and  body,  and  throw  her 
upon  the  floor.  The  proof  was,  that  he  struck  her  with  his  cipen 
hand  upon  her  cheek  and  about  the  temple,  and  she  fell  upon  the 
floor  and  did  not  speak  afterward.  Medical  witnesses  attributed 
her  death  to  falling  on  a  chair  most  probably,  or  to  some  external 
force,  and  believed  that  concussion  of  the  brain  or  effusion  of  blood 
on  the  brain  had  been  produced. 

The  defendant's  counsel  cites  Kelly's  oas&y  1  Lewin,  193,  where  it 
was  held  that,  when  a  blow  with  the  fist  was  stated  as  the  cause  of 
death,  and  it  appeared  that  in  consequence  of  the  blow  the  deceased 
fell  upon  a  piece  of  brick  and  was  killed  by  it,  the  cause  of  death 
was  not  truly  stated ;  also  Thampson's  case^  id.  194,  where  the  alle- 
gation was  of  a  killing  by  a  beating  on  the  head,  and  it  appeared 
that  in  consequence  of  the  beating  the  deceased  fell  upon  the  floor 
and  was  killed  by  it,  and  it  was  held  that  the  cause  of  death  was 
not  truly  stated.  If  in  this  case  the  beating  only  had  been  stated, 
those  cases  would  be  in  point.  But  here  the  throwing  upon  the  floor 
is  also  stated;  and  the  intervention  of  a  chair  standing  upon  the 
floor,  or  of  some  other  hard  substance,  would  make  no  material 
variation.  The  case  comes  within  the  rule  stated  in  CommontoeaUh 
\.  Woodwardy  102  Mass.  155;  the  killing  is  set  forth  with  as  much 
pariicularity  as  is  necessary  for  the  defendant  in  order  to  prepare 
liid  defense.  The  allegation  is  as  nearly  correspondent  with  the 
proof  as  in  The  Queen  v.  JHcItUyrSy  2  Cox's  Grim.  Gas.  379 ;  Rex  v. 
Walers,  7  G.  &  P.  250 ;  Commonwealth  v.  Stafford,  12  Gush.  619 ; 
CotmnotiweaUh  v.  Ihz,  7  Oray,  585. 

The  beating  of  the  defendant's  wife  was  unlawful.  In  I^rman 
V.  Pearman,  1  Swab.  &  Tristr.  601,  it  is  said  that  there  is  no  law 
authorizing  a  man  to  beat  his  drunken  wife.  Beating  a  wife  is  held 
to  be  unlawful  in  New  York.  People  v.  Wintere,  2  Parker's  GrinL 
Cas.  10 ;  Perry  v.  Perry ^  2  Paige,  501,  503.  There  is  no  authority 
in  its  favor  in  this  Gommonwealth.  Beating  or  striking  a  wife  vio- 
lently with  the  open  hand  is  not  one  of  the  rights  conferred  on  a 
husband  by  the  marriage,  even  if  the  wife  be  drunk  or  insolent 
The  blovia  being  illegal,  the  defendant  was  at  least  guilty  of  man- 
slaughter.    Commonwealth  v.  Fox^  7  Oray,  585. 

Exceplione  ovemMU 
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Wat  t.  Howb. 

Bankmpieif—mpsachirig  dueharge  in  8UUe  towri, 

A  €»Ttifleateof  discharge  in  bankruptcj^ander  the  aet  of  1867,  ehapter  170, 
not  be  impeached  in  a  State  court,  in  an  action  upon  a  debt  of  a  nature  to  be 
barred  by  a  ralld  diecharge,  on  accoont  of  the  fraadnlent  oonTejance  of 
property  by  the  bankrupt. 

AcnoK  of  contract  on  a  note  made  by  defendant.  Answer,  a 
discharge  in  bankruptcy  granted  to  defendant  after  the  making  of 
the  note  by  the  district  court  of  the  United  States.  Reply,  that  the 
discharge  was  invalid  because  the  defendant  before,  and  m  contem- 
plation of  the  bankruptcy,  transferred  part  of  his  property,  with 
intent,  of  keeping  it  out  of  the  hands  of  the  assignee  and  from 
being  distributed  among  the  creditors. 

The  claim  in  suit,  though  provable,  was  not  proved  against  the 
defendant's  estate  in  the  bankruptcy  proceedings.  The  judge,  at 
the  trial,  held  that  the  plaintiff  could  not  impeach  the  discharge  in 
that  court,  and  directed  a  verdict  for  the  defendant.  Flainiiif 
aUeged  exceptions. 

Q.  3.  Htllardy  for  plaintiff 

0.  8.  Lincoln^  for  defendant 

Gbat,  J.  This  case  presents  the  question  whether  a  certificate 
'  of  discharge,  granted  by  the  district  court  of  the  United  States  under 
the  bankrupt  act  of  1867,  ch.  176,  can  be  impeached  in  a  State 
court  (in  an  action  brought  upon  a  debt  which  was  provable  against 
the  estate  in  bankruptcy  and  which  was  of  a  nature  to  be  barred  by 
a  valid  discharge)  on  account  of  a  fraudulent  conveyance  of  prop- 
erty by  the  bankrupt. 

It  is  not  doubted  that  congress,  under  the  power  to  establish  a 
uniform  system  of  bankruptcy,  may  prescribe  the  conditions  upon 
which  a  certificate  of  discharge  shall  be  granted,  and  the  extent  and 
degree  of  its  effect ;  and  that  the  question  before  us  is  therefore  to 
be  determined  by  the  provisions  of  the  statute.  Payson  v.  Pay&on^ 
1  Mass.  283  ;  Burnside  v.  Brigharrty  8  Mete.  75.  Those  provicons, 
io  far  as  they  are  material  to  the  question  at  iRsue.  are  as  follows : 
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By  the  first  section,  the  district  courts  of  the  United  States  are 
soDstitated  courts  of  bankruptcy,  with  original  jurisdiction  in  their 
re8|iectiye  districts  in  all  matters  and  proceedings  in  bankruptcy, 
and  authority  to  hear  and  adjudicate  upon  the  same  according  to 
the  provisions  of  the  act.     * 

By  section  21,  "  no  creditor  whose  debt  is  provable  under  this  act 
shall  be  allowed  to  prosecute  to  final  judgment  any  suit  at  law  or 
in  equity  therefor  against  the  bankrupt,  until  the  question  of  the 
debtor's  discharge  shall  have  been  determined ;  and  any  sucli  suit 
or  proceeding  shall,  upon  the  application  of  the  bankrupt,  be  stayed 
to  await  the  determination  of  the  court  in  bankruptcy  on  the  ques- 
tion of  the  discharge ;  provided  there  be  no  unreasonable  delay  on 
the  part  of  the  bankrupt  in  endeavoring  to  obtain  his  discharge ; " 
and  provided  also  that  the  suit  may,  by  leave  of  the  court  in  bank- 
ruptcy, proceed  to  judgment  for  the  single  purpose  of  ascertaining 
the  amount  due. 

By  section  29,  the  bankrupt,  within  the  time  therein  limited,  and 
not  exceeding  in  any  case  a  year  from  the  adjudication  of  bank- 
iTiptcy,  "  may  apply  to  the  court  for  a  discharge  from  his  debts,  and 
the  court  shall  thereupon  order  notice  to  be  given  by  mail  to  all 
creditors  who  have  proved  their  debts,'*  and  by  publication  in  the 
newspapers,  "  to  apppear  on  a  day  appointed  for  that  purpose,  and 
show  cause  why  a  discharge  should  not  be  granted  to  the  bankrupt ; '' 
and  *'  no  discharge  shall  be  granted,  or,  if  granted,  shall  be  valid," 
if  the  bankrupt  has  made  any  fraudulent  conveyance  of  his  property, 
or  done  either  of  certain  other  acts  therein  enumerated. 

By  section  31,  "any  creditor  opposing  the  discharge  of  any  bank- 
rupt may  file  a  specification  in  writing  of  the  grounds  of  his  opposi- 
tion, and  the  court  may  in  its  discretion,  order  any  question  of  fact 
80  presented  to  be  tried  at  a  stated  session  of  the  district  court/* 

Section  32  provides  that,  if  it  shall  appear  to  the  court  "  that  the 
bankrupt  has  in  all  things  conformed  to  his  duty  under  this  act, 
and  that  he  is  entitled  under  the  provisions  thereof  to  receive  a  dis- 
charge, the  court  shall  grant  him  a  discharge  from  all  his  debts 
except  as  hereinafter  provided,"  and  shall  give  him  a  certificate 
thereof  in  a  form  prescribed. 

Section  33  provides  that  "no  debt  created  by  the  fraud  or  embez- 
zlement of  the  bankrupt,  or  by  his  defalcation  as  a  public  officer,  or 
while  acting  in  any  fiduciary  character,  shall  be  discharged  under 
this  act" 
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Seotion  34  provides  that  ^'  a  discharge  duly  granted  uader  this 
act  shall,  with  the  exceptions  aforesaid,  release  the  bankrupt  from 
all  debts,  claims,  liabilities  and  demands  which  were  or  might  have 
been  proved  against  his  estate  in  bankruptcy;  and  may  be  pleaded 
by  a  simple  averment  that  on  the  day  of  its  date  such  discharge  was 
granted  to  him,  setting  the  same  forth  in  hoc  verba,  as  a  fnU  and 
complete  discharge  of  all  suits  brought  on  any  such  debts,  daimSy 
liabilities  and  demands ;  and  the  certificate  shall  be  conclusive  evi* 
dence  in  furor  of  such  bankrupt  of  the  fact  and  the  regularity  of 
such  discharge;  always  provided,  that  any  creditor  or  creditors  of 
said  bankrupt,  whose  debt  was  proved  or  provable  against  the  estate 
in  bankruptcy,  who  shall  see  fit  to  contest  the  validity  of  said  dis- 
charge on  the  gi-ound  that  it  was  fraudulently  obtained;  may,  at  any 
time  within  two  years  after  the  date  thereof,  apply  to  the  court 
which  granted  it  to  set  aside  and  annul  the  same.  Said  application 
shall  be  in  writing,  shall  specify  which,  in  particular,  of  the  several 
acts  mentioned  in  seotion  29  it  is  intended  to  give  evidence  of 
against  the  bankrupt,  setting  forth  the  grounds  of  avoidanoe ;''  and 
if,  after  notice  and  hearing,  the  court  shall  find  that  any  of  the 
fraudulent  acts  alleged  are  proved,  **  and  that  said  creditor  or  cred- 
itors had  no  knowledge  of  the  same  until  after  the  granting  of  said 
discharge,  judgment  shall  be  given  in  favor  of  said  creditor  or  cred- 
itors, and  the  discharge  of  said  bankrupt  shall  be  set  aside  and 
annulled ; "  but  if  the  court  shall  find  that  all  the  fraudulent  acta 
alleged  are  not  proved,  ^  or  that  they  were  known  to  said  creditor 
or  creditors  before  the  granting  of  said  discharge,  then  judgment 
shall  be  rendered  in  favor  of  the  bankrupt,  and  the  validity  of  his 
discharge  shall  not  be  affected  by  said  proceedings.'' 

The  words  **  with  the  exceptions  aforesaid''  in  seotion  34,  like  the 
words  **  except  as  hereinafter  provided"  in  section  32,  clearly  refer 
to  those  debts  which  by  the  intermediate  seotion  are  declared  not  to 
be  barred  by  any  discharge  under  the  act 

With  this  reservation,  section  34  explicitly  declares  that  ^adis- 
diarge  duly  granted  under  this  act"  (that  is  to  say,  by  the  court 
and  in  the  manncft  already  pointed  out) ''  shall  release  .the  bankrupt 
from  all  debts,  claims,  liabilities  and  demands  which  were  or  might 
have  been  proved  against  his  estate  in  bankruptcy/' and  ^  may  be 
pleaded  as  a  full  and  complete  discharge  to  all  suits  bronght 
thereon,''  as  well  as  that  **  the  certificate  shall  be  oanehmfm  evi- 
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dence  in  favor  of  such  bankrupt  of  the  fact  and  ivgnlanty  of  such 
discharge." 

The  only  restriction  npon  these  sweeping  and  comprehensiTe 
words  is  to  be  fonnd  in  tlie  ensuing  proviso  in  the  same  section, 
which  allows  any  creditor,  whose  debt  was  either  proved  or  provable 
against  the  estate  in  bankruptcy,  to  apply  to  the  court  of  bank- 
ruptcy within  two  years  afterward,  and  upon  alleging  and  proving 
either  of  the  causes  mentioned  in  section  29,  and  also  proving  his 
own  ignorance  thereof,  until  after  the  granting  of  the  discharge  to 
obtain  a  judgment  setting  aside  and  annulling  it.  If  he  fail  to 
prove  either  such  fraudulent  act  of  the  bankrupt,  or  snch  ignorance 
on  his  own  part,  judgment  is  to  be  rendered  in  favor  of  the  btmk- 
rupt,  and  the  validity  of  the  discharge  is  not  affected. 

The  decisions  under  the  insolvent  laws  of  this  Commonwealth,  or 
the  earlier  bankrupt  acts  of  the  United  States,  are  inapplicable  to 
this  case ;  because  the  former  contained  no  provision  for  entirely 
Betting  aside  or  annulling  a  discharge  once  granted,  and  therefore 
its  invalidity  for  any  of  the  causes  specified  in  them  could  only  lie 
alleged  and  proved  whenever  the  discharge  was  pleaded  in  any  action 
on  a  debt;  and  in  the  latter  the  right  to  impeach  the  discharge  in 
wy  such  action  was  expressly  reserved.  Stat.  1838,  ch.  163,  §10; 
Oen.  Stats.,  ch.  118,  §§  87,  88  ;  U.  S.  Stats.  1800,  ch.  19,  §  34  ;  1841, 
3h.  9,  §  4. 

The  intention  of  congress,  in  the  bankrupt  act  of  1867^  in  omit- 
ting any  such  resenration  in  sections  29  and  34,  and  in  giving  a  new 
proceeding  by  which  any  creditor,  whose  debt  was  proved  or  prova- 
ble, may,  upon  proving  a  fraudulent  act  of  the  bankrupt,  have  the 
discharge  set  aside  and  annulled,  if  that  act  was  unknown  to  him 
before  the  discharge  was  granted,  but  not  otherwise,  appears  to  us 
to  have  been,  that  the  question  of  the  discharge  of  the  bankrupt 
from  all  debts  and  claims  whatever  (except  of  those  classes  which 
are  declared  not  to  be  affected  by  any  certificate  of  discharge)  should 
be  finally  and  conclusively  settled  by  the  court  of  bankruptcy 
within  a  moderate  time,  leaving  the  bankrupt,  if  he  prevails  on  such 
trial  of  that  issue,  free  from  future  suit,  molestation  or  embarrass- 
ment on  account  thereof;  and  that  every  creditor  should  be  obliged 
to  try  the  question  of  the  validity  of  the  discharge,  if  at  all,  while 
the  fiEU^ts  upon  which  it  depends  are  comparatively  recent,  and  in 
such  a  manner  as  to  inure  to  the  benefit  of  all  the  creditors  if  the 
discharge  is  annulled,  and  should  not  be  allowed  to  wait  until  the 
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period  prescribed  by  the  general  statutes  of  limitation  has  nearly 
expired,  and  the  bankrupt  has  perhaps  established  himself  anew  in 
business  and  suffered  the  means  of  disproving  the  charges  against 
him  to  pass  beyond  his  reach,  and  then  bring  a  suit  to  which  the 
other  creditors  are  not  parties,  and  thus  harass  him  on  account  of 
his  old  debts,  and  obtain  an  inequitable  advantage  over  theuL  It 
follows,  that  the  remedy  given  by  application  to  a  district  court  of 
the  United  States  under  section  34  of  the  bankrupt  act  is  exclusive 
of  any  other  mode  of  impeaching  the  validity  of  a  discharge,  either 
in  the  Federal  or  in  the  State  courts,  on  account  of  a  fraudulent 
conveyance  by  the  bankrupt  in  violation  of  the  bankrupt  act 
Simms  v.  Slacum,  3  Cranoh,  300, 308 ;  Orocher  v.  Marinfi  National 
Bank,  101  Mass.  240;  3  Am.  Rep.  336,  and  authorities- cited. 

This  conclusion  is  supported  by  an  able  judgment  of  the  supreme 
court  of  Maine  in  Corey  v.  Ripley,  57  Me.  69 ;  2  Aul  Bep.  19,  and  by 
a  decision  of  the  court  of  appeals  of  New  York  in  Ocean  National 
Bank  v.  Olcott,  46  N.  T.  12.  See  also  Linn  v.  Hamilton,  5  Vroom, 
305.  The  opposing  decision  in  Beardsley  v.  Hall,  36  Conn.  270,  4 
Am.  Bep.  74,  appears  to  have  been  made  without  a  thorough  exam-  ' 
ination  of  the  provisions  of  the  act  of  congress. 

We  are  therefore  of  opinion  that  it  was  rightly  ruled  by  tli^ 
superior  court  that  the  defendant's  discharge  in  bankruptcy  could 
not  be  impeached  or  invalidated  in  this  action  for  the  causes  stated 
in  the  replication. 

Exceptumi  overryled. 


Bbook  y.  SriMSOir. 

(106  MiM.  880l) 


9aiu  knffimmMmi — mreti  toUktnif  warrarU'-^faUure  ie  fake  ^etider  bqfort 

moffiitrate, 

PlaintifF  being  drank  and  disorderly  in  a  pabhe  place,  defendant,  a  police  offi- 
cer, arrested  him  withoat  a  warrant,  as  directed  hj  a  statate  Tor  snch  case 
provided,  and  which  also  directed  that  the  ofRander  be  taken  before  a  magis- 
trate. Defendant  kept  plaintiff  in  eastody  for  an  hoar  and  discharged  him 
withoat  taking  him  before  a  magistrate.  HM,  that  the  defendant  was  liable 
for  assaalt  and  false  imprisonment. 
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Action  in  tort  for  assault  and  battery  and  fiEilse  imprisonment* 
Defendant  answered :  '^  That  he  was  the  chief  of  police  within  and 
for  the  said  city  of  Cambridge ;  that  the  plaintiff  was  in  a  certain 
horse  car,  within  said  city,  drunk  and  intoxicated  and  disorderly, 
and  disturbing  the  peace  by  his  unlawful  conduct ;  that  the  defend- 
ant, in  the  exercise  of  his  duty  as  a  police  officer,  directed  the  arrest 
of  the  plaintiff,  and  his  removal  from  said  car,  and  assisted  thereat, 
and  detained  the  plaintiff  in  custody  at  a  station-house  in  said  city 
for  a  short  space  of  time  and  until  he  had  recovered  from  the  intoxi- 
cation  aforesaid,  when  the  defendant  released  and  discharged  the 
plaintiff;  and  that,  in  all  his  acts  aforesaid,  the  defendant  did  no 
more  than  he  might  lawfully  do,  and  no  more  than  his  duty  as  such 
police  officer/' 

At  the  trial  in  the  superior  court,  before  Soudder,  J.,  the  jury 
returned  a  verdict  for  the  plaintiff,  with  damages  in  the  sum  of 
1300 ;  and  the  judge  allowed  a  bill  of  exceptions  which  jreferred  to 
the  pleadings  and  continued  as  follows:  '^It  was  in  evidence  that 
the  plaintiff  was  arrested  without  a  warmnt,  and  that  the  defendant, 
after  detaining  him  in  custody  for  the  space  of  one  hour,  released 
him  therefrom,  and  took  no  further  proceeding  in  the  premisea 
Upon  tills  evidence,  the  judge  instructed  the  jury  that,  even  although 
they  should  find  that  the  said  arrest  and  imprisonment  of  the  plain- 
tiff  were  lawful  and  justifiable,  yet  it  was  the  duty  of  the  defendant 
to  purs  le  the  matter  so  far  as  to  bring  the.  plaintiff  before  a  magis- 
trate on  complaint,  for  trial  for  the  offense  for  which  the  said  arrest 
was  yiade,  and  that.th^  failure  of  the  defendant  so  to  proceed  made 
him  a  trespasser  db  initio^  unless  the  jury  should  be  satisfied  that 
the  plaintiff  consented  to  his  discharge  and  ^e  termination  of  the 
proceeding  as  aforesaid;  to  which  ruling  the  defendant  excepted." 

/.  TF.  .BMfilr  for  defendant 

ft 

N.  St.  J.  Ore&n  and  J.  L.  Thomdike,  for  plaintifE. 

Obat,  J  Every  man  has  the  right  to  the  enjoyment  of  his  liber^ 
and  the  use  of  his  property,  except  so  far  as  restrained  by  law ;  and 
whoever  unlawfully  interferes  with  the  enjoyment  of  the  one,  or  the 
use  of  the  other,  is  a  trespasser.  A  man  who  seizes  the  property  or 
arrests  the  person  of  another  by  legal  process,  or  other  equivalent 
.authority  conferred  upon  him  by  law,  can  only  justify  himself  by  a 
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Btrict  oomplianoe  with  the  requirements  of  such  prooees  or  anttiority. 
K  he  £eul8  to  execute  or  return  the  process  as  thereby  requirtnl^  he 
may  not  perhaps  in  the  strictest  sense  be  said  to  become  a  trespaa* 
aer  db  initio;  but  he  is  often  called  such,  for  his  whole  justification 
fails,  and  he  stands  as  if  he  had  never  had  any  authority  to  take 
the  property,  and  therefore  api)ear8  to  have  been  a  trespasser  from 
the  beginning.  2  BoL  Ab.  563 ;  Sharland  v.  Oweit,  5  B.  &  C.  485 ; 
&  C,  8  D.  &  &  257 ;  SmUh  v.  OcUm,  21  Pick.  55 ;  Ckuffin  y.  VincetU, 
12  Cush.  98;  Rtusett  y.  Hanacomb^lb  Oray,  166 ;  Munroe  y.  MerriUy 
6  id.  236 ;  WiUiams  y.  Babhitt,  14  id.  141.  The  same  rule  holds  good 
in  the  case  of  an  officer  who,  after  arresting  a  person  on  criminal 
prooesB,  omits  to  perform  the  duty  required  by  the  law,  of  taking 
him  before  a  court.     'Fubbs  v.  Tukey,  3  Gush.  438. 

The  only  justification  set  up  in  the  answer  is,  that  the  defendant, 
being  chief  of  police  of  the  city  of  Cambridge,  found  the  defendant 
in  a  public  place  in  a  state  of  intoxication,  disorderly  and  disturbing 
the  peace,  and  took  him  and  detained  him  at  a  police  station  for  a 
short  space  of  time  and  unlil  he  had  recovered  from  his  intoxication^ 
and  then  discharged  him.  But  the  statute  of  1869,  chap.  415,  seo* 
tion  42,  which  directs  an  officer  to  take  such  a  person  without  a 
warrant,  and  detain  him  in  some  proper  place  until  he  has  so  far 
recovered  as  to  render  it  proper  to  take  him  before  a  court  of  justice, 
farther  expressly  enacts  that  ^'  the  officer  shall  then  take  him  before 
some  justice  of  the  peace  or  police  court  in  the  city  or  town  where 
he  has  been  found,  and  shall  make  a  complaint  against  him  for  the 
crime  of  drunkenness.'*  The  statute  authorizes  the  arrest  without 
a  warrant,  only  as  a  preliminary  step  toward  taking  the  prisoner 
before  a  court  The  defendant,  as  the  bill  of  exoeptions  and  his 
own  answer  both  show,  having  failed  to  do  this,  cannot  justify  the 
arrest,  and  his  unauthorized  discharge  of  the  prisoner  affords  him 
no  protection  from  liability  in  this  action. 

Mcceptums  overruled. 
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Edson  y.  Edsox. 

(lOB  lUfli.  880.  > 

Dinmtit — poio«r  ofeawri  to  vacaU  decree  of,  en  ground  ^frautL 

4  mfto  obtained  a  divorce  from  liia  wife,  at  a  former  term  of  the  coart^by  telm 
teetimony,  on  a  libel  of  which  she  had  no  actual  notice,  knowledge  of  which 
he  fraudalently  kept  from  her  and  of  which  the  court  had  only  apparent 
Jurisdiction  founded  on  his  false  allegation  of  domicile.  ^45^,  that  the  court 
had  power  to  vacate  the  decree  of  divorce. 

Petition  by  Jane  A.  Edson,  of  the  city  and  State  of  New  York, 
alleging  that  at  the  November  term  of  this  coart^  held  in  New 
Bedford,  in  the  county  of  Bristol^  upon  the  libel  of  William  Edson, 
her  husband,  a  divorce  from  the  bonds  of  matrimony  on  the  ground 
of  adultery,  was  decreed  against  her,  and  the  custody  of  her  three 
children  was  granted  to  him ;  that  in  said  libel  her  said  husband 
allied  that  he  resided  in  said  county  of  Bristol  and  that  her  resi- 
dence was  unknown  to  him ;  that  notice  to  her  of  the  filing  of  said 
Ubel  was  ordered  published  in  a  certain  newspaper  published  in  said 
county,  and  that  no  other  notice  was  given  to  her  and  no  appearance 
was  made  by  her  ;  that  the  allegations  of  adultery  by  her  were  false, 
and  were  and  are  known  to  be  so  by  her  said  husband  ;  that  he  did 
not,  at  the  time  of  the  filing  of  said  libel  or  at  any  other  time,  live 
in  said  county,  and  that  her  residence  was  well  known  to  him ;  that 
he  was  married  to  her  at  Philadelphia  on  May  14,  1856,  and  they 
removed  to  Brookline,  in  the  county  of  Norfolk,  in  this  Common- 
wealth, about  October  1,  1865,  and  there  lived  together  as  husband 
and  wife  until  February  4, 1866,  when  for  good  and  lawful  cause 
she  left  him,  and  has  ever  since  lived  in  the  family  of  her  sister  in 
New  York ;  that  at  sundry  times,  while  they  were  so  living  at  Brook- 
line,  he  committed  adultery  with  divers  lewd  women,  and  especially 
with  Susan  P.  McOomb;  that  ever  since  June,  1866,  and  up  to  the 
time  of  the  granting  of  said  decree,  he  lived  in  open  adultery  with 
said  McComb,  at  Brookline,  in  the  house  where  the  petitioner  last 
resided  with  him ;  that  he  and  McGomb  were  so  living  as  part  of  the 
family  of  Hiram  E.  Barstow  and  Louisa  A.  Barstow,  wife  of  raid 
lliram ;  that  McOomb  was  there  known  and  called  as  '^  Mrs.  Edson,** 
and  as  the  reputed  wife  of  her  said  paramour;  and  that  they  twe 
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and  said  Barstows  continued  so  to  reside  at  Brookline  until  about 
November  17, 1866,  when  they  all  absconded  from  the  Common- 
wealth to  parts  unknown;  that  said  decree  was  granted  solely  on 
the  testimony  of  the  Barstows,  to  the  effect  that  the  petitioner  had 
admitted  to  them  that  she  was  guilty  of  adultery  as  alleged  m  the 
libel;  that  this  testimony  was  false,  and  all  the  facts  above  alleged 
were  well  known  to  the  Barstows ;  that  the  petitioner's  said  husband, 
before  filing  his  libel,  well  knew  that  she  was  about  to  file  a  libel  of 
divorce  against  him,  to  be  made  returnable  at  the  term  of  this  court 
next  to  be  held  in  Norfolk,  in  which  county  alone  jurisdiction 
thereof  could  be  had,  that  she  had  retained  counsel  therefor,  that  he 
could  obtain  no  divorce  from  her  if  she  should  appear  and  oppose 
any  application  made  by  him  for  a  divorce,  and  that  she  would 
appear  and  oppose  any  such  application  of  which  she  should  have 
notice ;  that  she  believed  that  he  filed  his  libel  in  Bristol,  and  falsely 
alleged  his  residence  to  be  in  that  county  and  that  her  residence 
was  to  him  unknown,  and  procured  the  order  of  notice  by  publica- 
tion, solely  with  the  design  of  preventing  her  appearance  to  oppose 
the  libel,  and  of  procuring  the  decree  without  notice  to  her ;  and 
that  she  had  in  fact  no  notice  or  suspicion  of  the  pendency  of  the 
libel,  or  of  any  of  his  said*  proceedings  therein,  until  November  25, 
1866,  when  she  learned  casually,  by  a  newspaper  published  in  Bos- 
ton, that  the  decree  had  been  made  several  days  before ;  wherefore 
the  petitioner  alleged  "  that  said  order  of  notice  from  this  courts  and 
the  hearing  upon  said  libel,  and  the  said  decree  thereon,  were 
obtained  by  a  fraud  practiced  upon  this  petitioner  and  upon  this 
court,  and  without  knowledge  of  the  petitioner,  and  against  right,'' 
and  prayed  "  that  said  decree  may  be  reopened,  vacated  and  declared 
to  be  null  and  void,  and  for  such  other  and  further  relief  as  justice 
may  require."  A  copy  of  the  record  of  the  decree  of  divorce  was 
annexed. 

An  order  of  notice  to  William  D.  Edson  was  issued  upon  this  peti* 
tion,  returnable  in  Suffolk  in  January,  1867,  at  which  time  he 
appeared  and  moved  to  dismiss  the  petition  for  the  reason  ^*  that  the 
proceedings  referred  to  therein,  and  the  reoord  thereof,  are  in  every 
respect  regular,  and  it  is  not  competent  for  this  court  to  open  and 
declare  null  and  void  the  decree  therein  referred  to  for  the  reasons 
therein  set  forth/'  The  question  "  whether  the  court,  upon  proof 
of  the  facts  alleged  in  the  petition,  can  grant  to  the  petitioner  any, 
and  if  so,  what  relief,  either  sitting  in  this  county,  or  upon  a  new 
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order  of  notice  returnable,  or  a  new  petition  filed  in  any  other 
county/'  was  reserved  by  Gray,  J^  for  the  determination  of  the  full 
court,  upon  the  petition,  the  motion  to  dismiss,  and  the  record  of 
the  divorce,  and  was  argued  in  March,  1867. 

TF.  0.  Jiussett,  for  petitioner.  1.  The  American  courts  are 
governed  by  the  same  principles  as  to  opening  and  reversing  decrees 
of  divorce  as  in  other  causes.  Bishop  on  Mar.  &  Div.  (4th  ed.), 
§  751,  and  cases  cited.  A  court  of  chancery  will  on  motion  vacate  an 
enrolled  decree,  where  the  defendant  has  been  deprived  of  his 
defense  by  surprise,  mistake,  accident  or  the  neglect  of  his  solicitor. 
Thompon  v.  Goulding,  6  Allen,  81,  82 ;  Parker  v.  Dee^  3  Swanst 
529 ;  Robson  v.  Cranwelly  1  Dickens,  61 ;  Kemp  v.  Squire^  1  Ves. 
Sen.  205;  Stevens  v.  Ouppy^  Turn.  &  Russ.  178;  MiUepaugh  v. 
McBridey  7  Paige,  509;  Beekman  v.  Peck^  3  Johns.  Oh.  415; 
Erwin  v.  VitU^  6  Munf.  267.  At  common  law  also,a  judgment  of  a 
former  term  may  be  vacated  on  motion.  Stickney  v.  DaviSy  17  Pick. 
169.  It  is  obvious  that  a  fraud  which  prevents  a  defendant  from 
making  his  defense  is  a  stronger  ground  for  setting  aside  a  decree 
than  mere  surprise  or  mistake.  Loyd  v.  Mansell,  2  P.  W.  '^3 :  Rich* 
mond  V.  Tayleuvy  1  id.  734,  736. 

2.  It  has  often  been  held,  both  in  England  and  here,  that  fraud 
practiced  in  procuring  a  decree  of  divorce  will  avoid  it  Shelford 
on  Mar.  &  Div.  475;  Prudham  v.  PhillipSy  Ambl.  763  ;S.  C,  20 
Howell  State  Trials,  479,  note ;  Ro(ich  v.  Garvan,  1  Yes.  Sen.  157 ; 
Conway  v.  Beadegy  3  Hagg.  Eccl.  639,  643 ;  Allen  v.  Maclellan^  IS 
Penn.  S.  328 ;  Dunn  v.  Dunn,  4  Paige,  425 ;  Singer  v.  Singer, 
41  Barb.  139 ;  Jeans  v.  Jeans,  3  Harr.  136 ;  Johnson  v.  Johnson, 
Walker's  Gh.  309 ;  Mansfield  v.  Mansfield,  26  Mo.  163 ;  Smith  v. 
Smith,  20  id.  166 ;  Wren  v.  Moss,  2  Oilm.  72 ;  Oarley  v.  Garley, 
7  Gray,  545.  Such  decisions  are  confirmed  by  numerous  authori- 
ties establishing  the  invalidity  of  divorces  obtained  in  another 
State  in  fraud  of  the  law  of  domicile,  or  by  imposition  on  the 
court.  2  Kent's  Oom.  (11th  ed.)  109 ;  Hanover  v.  Turner,  14  Mass. 
227 ;  Lyon  v.  Lyon,  2  Oray,  867 ;  Harding  v.  Alden,  9  Greenl.  140, 
151;  Jackson  v.  Jackson,  1  Johns.  424;  Borden  v.  Fitch,  15  id. 
121, 145 ;  Viwher  v.  Vischer,  12  Barb.  640.  These  cases  establish 
that  this  decree  of  divorce  would  have  no  validity  in  any  other 
State ;  and  it  is  not  possible  that  the  tribunal  on  which  rJie  fraud 
vas  practiced  is  the  only  one  which  ^s  bound  by  it 
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3.  The  decree,  being  null  byreaaon  of  the  frand  on  the  petitioner 
and  the  court)  should  be  so  pronounced,  upon  the  fiEusts  appearing 
to  the  court  on  motion  or  petition.  Bishop  on  Mar.  &  Div.  (4th  ed.), 
g  753,  and  cases  cited;  Allen  v.  Maclellan,  12  Penn.  St  328; 
i  Am.  Law  Beg.  1,  48,  note ;  Carley  v.  Carley^  7  Gray,  545. 

The  decisions  in    Greene  y»   Greene,  2  Gray,  361,  and  Zuc€U  ?. 
LucaSyS  id.  136,  do  not  preclude  this  remedy;  but,  fairly  con- 
sidered, rather  favor  it    The  attempt  in  Greene  j.  Greene  was  to  set 
aside,  by  another  libel  for  divorce,  a  decree  rendered  in  a  case  fully 
heard  after  notice  and  upon  defense  made.    It  was  not  a  case  of 
fraudulent  judgment,  but  only  of  an  allegation  that  false  testimony 
had  been  offered  to  the  court,  the  question  of  the  truth  or  falsity  of 
which  was  res  adjtidicata.    Applying  to  the  general  statement  con- 
tained in  the  last  part  of  the  opinion  the  qualifications  stated  in  the 
earlier  part  of  it,  the  case  is  by  no  means  decisive  of  the  present 
But  if  that  general  statement  is  to  be  taken  without  qualification, 
it  is  submitted  that  the  grounds  of  the  decision  are  a  fit  subject  for 
reconsideration.    In  considering  the  consequences  of  allowing  the 
reversal  of  the  decree  of  divorce,  due  weight  was  hardly  allowed  to 
the  consequences  of  an  absolute  rule  refusing  such  a  reversal.    The 
possible  invalidating  of  a  subsequent  marriage,  contracted  on  the 
£uth  of  the  judgment,  may  be  no  worse  than  the  certain  condemna- 
tion of  an  innocent  wife  to  the  disgrace  of  an  irreversable  decree  of 
i;:uilt,  and  to  the  loss  of  her  children ;  and  if  no  possible  fraud  is  to 
be  allowed  to  vitiate  a  decree,  it  may  even  occur  that  by  a  fictitious 
suit  parties  may  find  themselves  upon  the  record  divorced  without 
the  knowledge  or  consent  of  either.     It  may  well  be  questioned 
aiso,  whether  any  consequences  to  individuals  can  be  so  great  an 
evil  as  that  the  highest  judicial  tribunal  should  be  obliged  to  con- 
fess itself  helpless  in  the  hands  of  skillful  fraud.    It  is  also  sub- 
mitted that  there  was  a  misapprehension  of  the  authorities  cited  in 
the  opinion.    That  the  force  of  the  decision  in  Allen  v.  Maclellan, 
12  Penn.  St.  328,  was  misapprehended,  see  4  Am.  Law  Reg.  48, 
note.    The  citetion  made  from  Willes,  C.  J.,  in  the  leading  case  of 
Prudham  v.  Phillips,  is  incomplete  in  a  vitel  point  and  the  case, 
as  reported  in  Ambl.  763,  and  Howell's  State  Trials,  479,  note,  dis- 
tinctly intimates  that  a  defendant  who  cannot  ''plead  that  a  judg- 
ment  against  him  was  fraudulent,"  may,  nevertheless,  apply  to  the 
court  which  rendered  it  to  vacate  it  on  the  ground  of  fraud.     The 
case  is  simply  anthoritv  for  the  proposition  that  a  decree  unreversed 
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cannot  be  collaterally  impeached  by  one  of  the  parties  to  it ;  the 
deoiaion  in  Gre&ne  y.  Greens  is  to  the  same  effect;  and  to  that 
extent  its  doctrine  is  not  to  be  questioned.  But  neither  case  should 
be  considered  authority  for  the  broad  doctrine  that  a  decree  obtained 
by  fraud  of  one  party  cannot  be  directly  impeached  by  the  other. 
Luciu  T.  Lucas  merely  decides  that,  under  the  limited  terms  of  oar 
statute,  review  does  not  lie  to  vacate  a  decree  of  divorce. 

For  such  a  wrong  as  has  been  done  to  this  petitioner,  without 
fault  or  neglect  on  her  part,  under  the  form  of  judicial  process,  and 
for  such  a  fraud  upon  this  tribunal,  it  may  well  be  assumed  that 
some  remedy  exists.  And  if  the  court  has  determined  that  such  a 
judgment  cannot  be  impeached  in  an  original  bill  or  by  review,  it 
does  not  necessarily  follow  that  the  party  is  to  suffer  hopelessly,  or 
the  court  is  to  submit  to  be  made  the  instrument  of  fraud.  The 
*  statute  confers  ample  powers  on  the  court  in  all  cases  where  the 
course  of  procedure  is  not  specially  prescribed ;  Oen.  Stats.,  ch.  107, 
§  53 ;  and  even  in  the  absence  of  statutory  provision,  it  has  been 
held  that  like  power  would  exist  Ls  Barran  v.  Ls  BarroHf  86 
Vt.  365. 


B.  FT.  Harris  and  P.  B.  Tucker y  for  respondent  An  oi 
proceeding  cannot  be  maintained  to  set  aside  a  decree  of  divoioe 
from  the  bond  of  matrimony,  on  the  ground  that  it  was  fraudu* 
lently  obtained  upon  false  evidence :  Oresfis  v.  OreenSy  2  Oray,  -^61 ; 
unless  at  the  same  term :  Carley  v.  Carley^  7  id.  545.  Kor  can  a 
w  it  of  review :  Lucas  v.  Lucas,  3  id.  136  ;  Sheaf e  v.  Sheafe,  9 
Foster,  269 ;  Bascom  v.  Bascwn,  7  Ohio,  465 ;  Olin  v.  Hungerfordj 
10  id.  268;  nor  a  writ  of  error,  for  facts  contradicting  the  record 
and  showing  want  of  jarisdiction :  Riley  v.  Waughy  8  Gush.  220. 
If  the  court  will  admit  evidence  outside  of  the  record  to  show  want 
of  jurisdiction,  when  the  record  itself  shows  jurisdiction,  no  judg- 
ment or  decree  can  be  final. 

BiOBLOW,  0.  J.  To  a  correct  understanding  of  the  points  involved 
in  tlie  present  case,  it  is  to  be  borne  in  mind  that  the  proceeding 
now  before  us  ia  a  petition  by  a  party  to  a  case,  against  whom  a 
judgment  has  been  rendered  at  a  former  term  of  this  court  in 
another  county,  asking  that  said  judgment  may  be  set  aside  and 
annulled  on  the  ground  that  it  was  obtained  by  fraud.  It  is,  in 
other  words,  an  application  to  the  court  by  one  party  in  /•  snit 
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against  the  other  party  to  the  same  soit,  to  vacate  a  judgment 
rendered  therein,  and  not  an  attempt  to  avoid  the  effect  of  a  judg- 
ment in  a  proceeding  purely  oollateral.  It  is  also  to  be  observed,  in 
considering  the  application,  as  it  is  now  brought  before  us,  that  all 
the  facts  stated  in  the  petition  are  to  be  taken  as  true,  and  that  it  is 
to  be  assumed  that  they  can  be  fully  maintained  by  proof,  if  the 
petitioner  is  allowed  to  adduce  evidence  in  support  of  the  allega- 
tions. These  set  forth  a  case  in  which  it  is  clear  that  a  party  has 
procured  a  judgment  of  this  court  in  his  favor  by  the  perpetration 
of  a  gross  fraud,  by  means  of  which  he  induced  this  court  to  take 
cognizance  of  a  case  at  a  term  of  the  court  in  a  county  in  which  it 
could  not  legally  exercise  jurisdiction  over  the  parties,  and  to  hear 
and  determine  it  without  giving  to  the  adverse  party  any  due  or 
legal  notice  of  the  proceedings,  or  any  opportunity  to  appear  and 
be  heard  in  the  suit  The  question  to  be  determined  is,  whether  a  * 
judgment  so  obtained  can  be  re-examined  and  set  aside  by  the  party 
aggrieved  by  the  fraud,  or  whether  it  is  to  be  taken  as  forever  bind- 
ing and  conclusive  on  the  rights  and  obligations  of  the  parties. 

The  statement  of  the  question  is  of  itself  sufficient  to  make  it 
apparent  that,  if  there  is  no  remedy  by  which  judgments  so  pro- 
cured to  be  rendered  can  be  impeached  and  annulled,  courts  of 
justice  may  be  made  instruments  by  which  the  grossest  frauds  may 
be  successfully  accomplished,  to  the  great  wrong  and  injury  of  inno- 
cent persons.  Such  a  conclusion  cannot  be  supported,  unless  it  is 
founded  on  adjudicated  cases  which  this  court  is  bound  to  regard  as 
obligatory  declarations  of  the  law,  or  upon  reasons  of  the  most 
decisive  and  satisfactory  nature. 

Upon  careful  examination  of  the  authorities  we  are  entirely  satis- 
fied that  they  do  not  sustain  the  doctrine,  that  courts  have  no 
power  to  grant  relief  to  parties  to  a  suit,  against  whom  a  judgment 
has  been  obtained  by  fraud.  It  is  no  doubt  true,  that  a  deoree  or 
judgment  which  stands  unreversed  and  in  force  cannot  be  called  in 
question  or  impeached  in  collateral  proceedings,  by  one  of  the  par- 
ties to  the  original  suit ;  it  is  a  very  different  proposition  to  main- 
tain that  an  innocent  party  cannot  invoke  the  power  of  the  court 
by  ^  hich  the  original  judgment  or  decree  was  rendered,  to  vacate 
and  annul  it  on  the  ground  that  it  was  procured  by  a  fraud  prac- 
ticed on  the  court  to  his  gross  injury.  We  believe  it  to  be  an 
established  principle  of  jurisprudence,  that  courts  of  justice  havs 
power,  on  due  proceedings  had,  to  set  aside  or  vacate  their  judg- 
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menta  and  decrees,  whenever  it  appears  that  au  innocent  party 
without  notice  has  been  aggrieyed  by  a  judgment  or  decree  obtained 
against  him  without  his  knowledge,  by  the  fraud  of  the  other  party. 
Nor  is  this  principle  limited  in  its  operation  to  courts  which  pro- 
ceed according  to  the  course  of  the  common  law.  It  is  equally 
applicable  to  courts  exercising  jurisdiction  in  equity,  and  to  tribu- 
nals having  cognizance  of  cases  which  are  usually  heard  and  deter- 
mined in  the  ecclesiastical  courts.  In  tribunals  of  the  last-named 
description,  whose  decrees  cannot  be  revised  by  writ  of  error  or 
review,  the'propcr  form  of  proceeding  is  by  petition  to  vacate  the 
former  decree  as  having  been  obtained  by  fraud  upon  the  party  and 
imposition  upon  the  court.  Parker  v.  Deej  3  SwausL  529  ;  Kemp 
V.  Squire,  1  Ves.  Son.  205  ;  Roach  v.  Garvan,  id.  157  ;  JSlephems  v. 
Guppy,  Turn.  &  Russ.  178  ;  Richmo7id  v.  Tayleur,  1  P.  W.  734, 
736  ;  Loyd  v.  ManseUy2  id.  73 ;  Shelf,  on  Mar.  &  Div.  475 ;  Con- 
way V.  Beazley,  3  Hagg.  Eccl.  639, 642 ;  Prudham  v.  PliilUps,  Ambl. 
763  ;  S.  C,  20  How.  State  Trials,  479,  note ;  Jackson  v.  Jackson,  1 
Johns.  424 ;  Dunn  v.  Dunn,  4  Paige^  425 ;  Story's  Gonfl.  Laws,  §  547 ; 
2  Kent's  Com.  (11th  ed.)  109. 

The  case  of  Greene  v.  Greene,  2  Gray,  361,  which  is  cited  and 
relied  upon  by  the  respondent,  is  not  in  conflict  with  the  general 
current  of  authorities.  Some  of  the  general  expressions  used  by 
the  court,  when  disconnected  from  the  facts  of  the  case  then  in 
adjudication,  have  been  thought  to  give  sanction  to  the  doctrine 
that  a  decree  of  divorce,  when  once  obtained,  could  not  be  im- 
peached in  any  form  or  mode  of  proceeding,  or  set  aside  by  one  of 
the  parties  to  the  original  suit,  however  fraudulent  and  collusive 
may  have  been  the  conduct  of  the  other  party  in  its  procurement. 
But  such  a  conclusion  is  not  a  fair  and  legitimate  result  of  the 
language  and  reasoning  of  the  court,  when  considered,  as  it  ought 
to  be,  solely  with  reference  to  the  actual  case  before  the  court  for 
adjudication.  The  attempt  there  was,  upon  a  new  libel  for  divorce, 
to  tiy  over  again  a  case  which  had  before  been  adjudicated  between 
the  same  parties  after  due  notice  and  opportunity  for  a  fall  hearing 
on  the  merits.  Strictly  speaking,  the  decision  is  an  authority  only 
for  the  proposition  that  a  decree  of  divorce  cannot  be  called  in  quea- 
tion  or  invalidated,  on  the  ground  of  fraud  in  its  procurement,  in  a 
separate  and  independent  libel,  subsequently  brought  between  the 
same  parties,  when  it  appears  that  the  first  decree  was  entered  after 
due  notice  to  the  ud verse  party,  followed  by  an   adjudication  upon 
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eyidenoe  oflfered  in  support  of  the  allegations  in  the  libeL  To  this 
extenty  there  can  be  no  doubt  that  the  decision  is  in  harmony  with 
sound  principle  and  with  adjudicated  cases.  But  beyond  this,  which 
was  the  precise  point  adjudicated,  the  authority  of  the  case  cannot 
be  property  extended. 

It  certainly  is  clearly  distinguishable  firom  the  case  now  before 
us.  This  is  not  a  new  suit  in  the  nature  of  an  original  proceeding 
to  obtain  a  decree  of  diroroe,  in  the  course  of  which  it  is  attempted 
to  treat  a  former  decree  as  null  and  void.  But  it  is  a  petition, 
addressed  to  the  sound  judicial  discretion  of  the  court,  asking  that 
a  decree  rendered  at  a  former  term  may  be  reopened  and  vacated  on 
the  ground  that  it  was  firaudulently  obtained.  It  is  in  the  nature 
of  an  application  to  correct  the  record  and  prevent  wrong  and  injus- 
tice from  the  effect  of  the  judgment  as  it  now  stands.  In  this  re- 
spect, it  only  invokes  the  exercise  of  a  power  of  the  court,  for  which 
there  are  precedents  in  analogous  cases.  Stiekney  v.  Dams,  17  Pick. 
169  ;  Capen  v.  Sioughton,  16  Gray,  364.  Nor  does  the  petitioner 
seek  to  set  aside  a  decree  rendered  against  her  in  a  suit  of  which  the 
court  had  ftdl  jurisdiction,  of  the  pendency  of  which  she  had  due 
notice,  and  in  which  an  opportunity  to  be  heard  was  afforded  her; 
but  she  asks  only  that  she  may  not  be  deprived  of  her  rights  by  a 
judgment  rendered  against  her  in  a  proceeding  of  which  she  not 
only  had  no  notice,  but  of  which  all  knowledge  was  fraudulently 
kept  from  her,  and  of  which  the  court  had  no  actual  jurisdiction, 
but  only  an  apparent  jurisdiction,  founded  on  a  false  allegation  of 
domicile. 

It  is  hardly  necessary  to  add,  that  reasons  of  public  policy,  or  a 
regard  to  the  consequences  which  might  ensue  to  innocent  parties 
from  the  exercise  of  a  power  to  invalidate  a  decree  of  divorce  after 
it  had  become  res  adjudicata,  do  not  constitute  sufficient  reasons  for 
a  denial  of  the  existence  of  the  power.  Considerations  of  such  a 
nature  may  well  induce  courts  of  justice  to  exercise  the  power  with 
great  caution,  and  only  where  the  rights  of  parties  are  clear  and 
there  has  been  no  neglect  or  failure  to  insist  upon  them  in  due  sea- 
son.   Further  than  this,  they  can  have  no  weight 

Motion  to  dismiss  overrulsd ;  petitionsr  to  enter  the  case  in  the 
coufUy  of  Bristol 
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(Graham  y.  Kino,  appellant 

(80  Mo.  as.) 

Notice  in  netMpaper$ 

Whuk  legtl  notices  Are  directed  to  be  pabliehed  in  a  newspaper,  a  newspaper 
in  tlie  English  langnage  is  meant^  in  the  absence  of  express  direction  to  lbs 
oontrar/. 

The  respondentSy  Graham  and  wife,  executed  a  deed  of  trust  on  a 
piece  of  land  lying  in  St  Charles  county  to  secure  the  payment  of 
a  debty  and  one  of  the  appellants  (King)  was  made  the  trustee 
therein.  The  deed  contained  the  usual  and  ordinary  provisionii, 
and  after  default  was  made  in  the  payment  of  the  debt,  authorized 
the  ^said  King  as  trustee  to  proceed  to  sell  the  property"  after 
having  given  the  requisite  notice  in  some  newspaper  published  in 
St  Charles  county.  Payment  not  being  made  when  the  note  bo- 
came  due,  King  advertised  the  property  for  sale  in  the  St  Charles 
Deniocraty  a  German  newspaper,  but  the  notice  was  inserted  in  the 
English  language.  There  were  two  English  papers  published  in 
St  Charles  county,  one,  the  Cosmos,  having  an  equal  circulation 
with  the  Democrat,  At  the  sale,  King,  the  trustee,  was  not  present, 
but  left  the  matter  in  the  hands  of  his  son,  a  minor.  It  is  alleged 
Vol.  XL  —  51 
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that  the  property  sold  for  greatly  below  its  valae,  and  an  injunction 
was  asked  to  restrain  the  trustee  from  making  a  deed  to  the  pur- 
chaser at  the  sale.  After  hearing  the  proof  the  court  below  decreed 
a  perpetual  injunction. 

A.  B.  L$t0%8  and  Wm.  A.  Alexander,  for  appellants. 

Orrick  4k  Bmmons,  for  respondents. 

WAGNERy  J.  1.  The  notice  published  in  the  Oerman  paper  was 
obriously  bad.  When  notices  are  to  be  published  in  a  paper,  an 
English  paper  is  always  intended  unless  it  is  expressed  to  be  other- 
wise. The  insertion  of  an  English  advertisement  in  a  Oerman 
paper  would  generally  give  less  publicity  to  it  than  if  it  were  pub- 
lished in  the  Oerman  language,  as  those  among  whom  the  pai)er 
circulates  would  not  be  able  to  read  it  in  the  English  tongue. 
And  if  it  were  published  in  Oerman,  then  ic  would  be  a  sealed  book 
to  most  of  those  who  read  and  speak  English  The  trustee  acted 
without  authority  in  this  matter  and  the  notice  was  palpably  insuffi- 
cient,   r  ^^  remainder  of  the  opinion  is  not  important] 

Judgment  affirmed. 


Stats  ex  reL  SKBUOifAV  ▼.  Hats. 

(80  Mo.  81.) 

BUtU  bendi'-^paw&r  of  leffitlature  oeer  manner  tfpajfmenL 

T%»  bondfl  of  the  State  were  expressed  on  their  face  to  be  pajable  in  gold  and 
stlTei  coin.  The  legialatnre  paesed  a  reeolation  to  pay  them  in  legal  tender 
notes.  HM,  that  the  oonrt  had  no  power  to  compel  the  State  officers  to 
make  payment  in  ooin. 

This  was  a  petition  for  a  mandamus  against  the  defendants  as 
fund  conunissioners. 

Sharp  S  Sroadhead,  for  relator. 

A*  J.  Baher^  attomey-generaL  for  respondents. 
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BusSy  J.  The  relator  is  the  owner  and  holder  of  one  of  the 
Pacific  Bailroad  State  honds  issued  under  the  act  to  expedite  the 
oonstmction  of  the  Pacific  Railroad  and  the  Hannibal  &  ?t.  Joseph 
Railroad,  approved  Febrnary  22, 1851,  and  payable  upon  its  face  ^*  in 
gold  or  silver  at  the  Phoenix  Bank  in  the  city  of  New  York,"  and 
has  saed  oat  of  this  court  an  alternative  writ  of  mandamusy  directed 
to  defendants  as  fand  commissioners  setting  forth  its  issue  under 
the  act,  its  presentation  at  maturity  at  said  Phoenix  Bank,  and 
demand  of  payment  in  gold  or  silver,  which  was  refused,  and  the 
creation  of  the  sinking  fund  and  its  appropriation  in  the  hands  of 
defendants  for  the  redemption  of  the  bonds  of  the  State,  cover- 
ing the  one  presented.  The  return  admits  all  the  allegations  of  the 
writ,  but  sets  up  as  a  reason  for  not  paying  in  gold  and  silver  the 
following  joint  resolution  of  the  general  assembly  of  February  8, 
1872: 

<<Conoarrent  resolution  instructing  the  fund  commissioners  to 
pay  the  State  bonds  which  became  due  in  1872,  in  legal-tender 
notes. 

''  Whereas,  four  hundred  and  twenty-two  bonds  of  the  State  of 
Missouri,  of  $1,000  each,  issued  during  the  year  1852,  become  re- 
deemable the  present  year;  and  whbkeas,  the  following  words  occur 
m  each  of  such  bonds,  to  wit,  ^  said  State  promises  to  pay  in  gold 
or  silver  coin;'  and  whereas,  an  act  approved  February  22, 1851, 
entitled  ^  An  act  to  expedite  the  construction  of  the  Pacific  Rail- 
road and  the  Hannibal  &  St.  Joseph  Railroad,'  under  which  said 
bonds  were  issued,  is  printed  on  the  back  of  each  of  said  bonds,  does  not 
specify  that  the  words  'gold  or  silver  coin'  shall  be  inserted  in  said 
bonds ;  and  whereas,  section  7  of  said  act  sets  forth  the  following 
language :  '  and  is  redeemable  at  the  pleasure  of  the  legislature  at 
any  time  after  the  expiration  of  twenty  years  from  the  date  thereof;  * 
therefore,  be  it 

'^  Resolved,  by  the  senate,  the  house  of  representatives  concur- 
ring therein,  that  the  fund  commissioners  are  hereby  directed  to 
instruct  the  financial  agent  of  the  State,  the  National  Bank  of  Com- 
merce in  New  York  city,  to  redeem  the  bonds  as  they  become  re- 
spectively redeemable  in  the  year  1872,  in  legal-tender  notes." 

No  question  is  raised  as  to  the  previous  appropriation  to  redeem 
the  bonds.  In  passing  the  above  resolution  the  legislature  has 
taken  it  for  granted,  and  only  directs  the  manner  in  which  they 
should  be  paid.    That  the  bonds  are  payable  in  gold  and  silver  coin. 
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M  they  purport  upon  their  face  to  be,  I  cannot  entertain  a  doubt 
The  promise  was  to  pay  11,000  in  gold  and  silTer,  which  oould  only 
mean  at  the  time  gold  and  siWer  dollars,  and  the  only  question  is 
whether  the  legal-tender  act  absolves  the  obligor  from  the  obliga- 
tion thereby  assumed.  I  am  not  at  liberty  to  consider  the  question 
as  an  open  one.  The  Federal  courts  have  jurisdiction  in  cases 
arising  under  Federal  statutes,  and  the  interpretation  given  them 
by  the  United  States  supreme  court  is  obligatory  upon  other  tribu* 
nals.  Obligations  of  the  kind  under  consideration  have  frequently 
been  brought  before  that  court,  and  it  has  uniformly  held  them  to 
be  payable  in  gold  or  silver  dollars,  and  not  in  legal-tonder  currency. 
The  first  case  in  which  the  question  was  considered  was  Brotison  v« 
RodeSf  7  Wall  229,  where  the  court  held  (Justice  Miller  only 
dissenting)  that  a  bond  given  in  1851,  for  the  payment  of  a  certain 
Slim  "  in  gold  and  silver  coin,  lawful  money  of  the  United  States,^ 
could  not  be  discharged  by  legal-tender  notes  amounting  to  such 
sum.  This  doctrine  was  affirmed  in  Butler  v.  HowUz,  same  volumey 
25^,  and  at  the  present  term  of  the  same  court  the  question  is  again 
considered  in  Tubileock  v.  WiUon,  In  the  latter  case  a  promissory 
note  was  given  for  1700  ^  payable  in  specie,"  and  the  court  held  the 
term  to  be  merely  descriptive  of  the  kind  of  dollars  in  which  the 
note  was  payable,  there  being  different  kinds  in  circulation  recog- 
nized by  law. 

Nor  do  I  think  the  obligor  can  now  properly  say  that  the  gov- 
ernor, as  his  agent,  exceeded  his  authority  upon  these  two  ques* 
tions.  I  am  still  satisfied  with  the  opinions  given  to  the  governor 
by  Judge  Adams  and  myself  in  January  last,  and  think,  as  matters 
then  stood,  it  was  the  duty  of  the  fund  commissioners  to  pay  the 
bonds  in  gold  or  silver  coin. 

But  the  return  shows  their  present  duty  in  altogether  a  differ- 
ent  light.  The  law-making  power  of  the  State  has  interfered  and 
given  positive  directions  in  the  matter,  and  the  commissioners,  as 
servants  and  agents  of  the  State,  are  imperatively  bound  by  these 
directions.  It  is  not  enough  to  say  that  the  State  cannot  impair 
the  obligation  of  a  contract,  for  there  is  no  way  of  enforcing  such 
as  those  under  consideration.  It  is  purely  a  matter  of  public  faith. 
No  suit  can  be  instituted  against  the  State,  and  no  executive  officer 
can  redeem  its  obligations  farther  than  furnished  with  money 
expressly  appropriated  for  that  purpose. 

It  is  said  that  the  appropriation  was  once  made.    True,  but  tlis 
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same  power  may  withdraw  it,  in  whole  or  in  part,  or  may  prescribe 
conditions  upon  which  it  shall  be  nsed.  The  whole  matter  is  under 
the  control  of  the  legislature,  and  it  wonld  be  simply  usurpation  for 
the  fund  commissioners  to  act  other  than  as  directed  by  that  body. 
We  consider  the  joint  resolution  as  a  modification  of  the  previous 
appropriation. 

These  are  axioms  of  political  law,  and  cannot  be  made  plainer 
than  by  a  simple  statement ;  and  the  legislature,  which  particularly 
represents  the  State,  having  determined  to  pay  in  Federal  paper  the 
bonds  due  in  1872,  we  cannot  interfere  to  require  its  servants  to 
pay  in  any  other  manner,  although  of  opinion  that  it  has  thereby 
failed  to  meet  the  State's  obligations.  The  wrong,  if  wrong  there 
be,  must  be  remedied  by  the  legislature  itself. 

The  permnpiwry  wrU  is  refused. 


Oabbetzsn  t.  Duenckel^  appellant 

(80  Mo.  104.) 
NegUgence — liabUUp  of  matter  far  negligence  of 


Def  endftnt  was  tlie  keeper  of  a  gun  store.  Hia  Bervant,  a  clerk  in  the  Blore^ 
while  engaged*  daring  defendant's  absence,  in  exhibiting  a  gun  to  a  cub- 
tomer,  loaded  it,  contrary  to  defendant's  orders.  In  so  doing  it  was  accident- 
allj  discharged  and  shot  the  plaintiff,  who  was  on  the  opposite  side  of  the 
street.    Held,  that  the  defendant  was  liable  for  the  injuries. 

This  was  an  action  against  the  defendant  for  damages  caused 
by  a  wound  inflicted  on  the  plaintiff  by  the  firing  of  a  gun  by 
a  salesman  who  was  in  the  employ  of  the  defendant.  The  record 
shows  that  at  the  time  of  the  happening  of  the  injury  the  defend- 
ant was  the  keeper  of  a  gun  and  ammunition  store ;  that  one 
Brewer  was  his  servant,  employed  by  him  in  selling  arms  and  ammu- 
nition; and  that,  upon  the  occasion  of  the  injury,  the  defendant 
being  absent.  Brewer  was  showing  a  rifle  of  Henry's  patent  to  a  cus- 
tomer, who  requested  to  have  it  loaded,  in  order  that  he  might  see 
how  it  worked,  and  refused  to  buy  unless  it  was  done.  Brewer  at 
first  refused,  stating  that  it  was  against  his  orders  to  load  firearms 
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in  the  store,  but  for  the  purpose  of  making  the  sale  he  was  finally 
persuaded  and  induced  to  load  the  gun,  and  in  doing  so  it  was  dis- 
charged and  shot  the  plaintiff,  who  was  sitting  at  a  window  in  a 
house  on  the  opposite  side  of  the  street  The  defense  was  that, 
inasmuch  as  the  act  of  loading  the  gun  was  against  the  orders  and 
instructions  of  the  defendant,  Brewer  was  acting  outside  of  the 
•cope  of  his  employment,  and  the  defendant  was  not  bound.  This 
defense  was  overruled,  and  the  jury  found  a  verdict  for  the  plaintiff, 
«nd  the  case  is  brought  here  by  appeal. 

J,  Wickhaniy  for  appellant  The  defense  set  up  is  that  the  sales- 
man was  not  acting  in  the  course  of  his  employment,  and  that  the 
master  is  not  liable  for  damages  resulting  from  an  injury  caused  by 
the  carelessness  or  negligence  of  the  servant  in  the  performance  of 
an  act  not  within  the  scope  of  the  agency  or  the  course  of  the 
employment  of  the  servant,  and  which  was  expressly  forbidden  ; 
also  that  there  was  no  negligence.  The  principle  of  law  holding 
the  master  liable  for  the  acts  of  his  servant  or  agent,  rests  on  the 
ground  that  the  master  should  riot  do  an  act  himself,  or  cause  it  to  be 
done,  with  such  negligence  or  want  of  skill  as  to  injure  third  per* 
sons.  This  principle  does  not  reach  a  wrong  done  by  the  servant 
while  not  engaged  in  the  business  of  his  master;  nor  does  it  reach 
wrongs  caused  by  negligence  in  the  performance  of  an  act  not 
directed  by  the  master,  or  not  within  the  scope  of  the  agency  or  the 
course  of  the  employment  of  the  servant    1  AntL  Lead.  Cas.  G19. 

A  master  is  not  liable  for  any  act  or  omission  of  his  servants 
which  is  not  connected  with  the  business  in  which  they  serve  him, 
and  does  not  happen  in  the  course  of  their  employment  Beyond 
the  scope  of  his  authority  the  servant  is  as  much  a  stranger  as  any 
other  person.  Schouler's  Dom.  Rel.  638;  Shearm.  &  Bedf.  Negl.  64, 
71 ;  id.  77,  §  63 ;  Foster  v.  Essex  Banky  17  Mass.  479 ;  Douglass  v. 
Stephens,  18  id.  366, 367.  No  servant  can,  by  an  unauthorized  act  of 
his,  raise  a  presumption  against  the  master;  the  master,  in  such 
case,  is  no  more  liable  to  such  a  presumption  than  a  stranger.  The 
law  will  not  infer  authority  to  commit  a  trespass  ;  and  in  order  to 
hold  the  master  liable  for  a  trespass  committed  by  a  servant,  it  is 
necessary  to  show  that  the  act  was  done  while  the  servant  was  act- 
ing undar  the  authority  of  the  master ;  and  if  wrong  be  done  by  a 
servant  without  the  authority  of  his  master,  and  not  for  the  ]>ur- 
pose  of  executing  his  orders  and  doing  his  l)usiness,  the  master  is 
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not  liable.    Church  y.  Mansfield,  20  Conn.  287 ;  Howe  y.  Newmark, 

12  AUen,  52 ;  Mali  y.  Lord,  39  N.  Y.  384.  It  was  the  duty  of  the 
plaintiff  to  show  afSrmatiyely  that  the  act  complained  of  was  within 
the  scope  or  ooutsq  of  the  duty  of  the  seryant  Wilso^i  y.  Peverly, 
2  N.  H.  648 ;  Wright  v.  Wilcox,  19  Wend.  343,  345 ;  Ttdler  y.  Voght, 

13  IlL  285 ;  McManus  \.  Orickett,  1  East,  107. 

The  only  authority  presumed  by  law  is  to  do  all  lawful  acts 
belonging  to  his  employment,  and  the  specific  instructions  of  the 
master  determine  the  limits  of  the  employment  and  scope  of  the 
daty  of  the  senrant;  no  man  is  chargeable  with  the  acts  of  his  ser- 
yant but  when  they  are  done  in  the  execution  of  the  authority 
giyen  him.  When  the  senrant  oyersteps  his  authority  he  becomes 
as  a  stranger,  and  the  act  not  haying  been  done  in  the  seryice  of  the 
master,  or  within  the  limits  of  his  authority,  but  contrary  to  his 
express  and  specific  instructions,  it  was  willful,  and  the  master  is 
not  liable.  Oxford  y.  Peter,  28  IlL  435;  Harris  y.  NicJiolae,  6 
Mumf.  489 ;  Wright  y.  Wilcox,  19  Wend.  345 ;  Armstrong  y.  Cooley^ 
5  Oill.  512;  Joel  y.  Morison,  25  Eng.  Com.  Law,  512;  McKeon 
y.  Oitizens'  Railway  Co,,  42  Mo.  87-8. 

The  cases  of  Joel  y.  Morison,  6  Carr.  &  P.  501,  and  Sleath  y.  Wil- 
son, 9  id.  607,  cited  by  respondent  in  support  of  the  propo* 
sition  that  it  is  immaterial  whether  the  act  complained  of  was 
done  in  disregard  of  the  orders  of  the  master,  have  been  overniled 
by  late  authorities.  Mitchell  y.  Orassweller,  13  C.  B.  237 ;  16  Eng. 
L.  and  Eq.  448,  451 ;  Storey  y.  Ashton,  L.  R,  4  Q.  B.  476,  479 ; 
Bard  y.  Yohn,  26  Penn.  St.  482. 

Jecio  dk  Hospes,  for  respondent 

Waoneb,  J.  The  uniyersally  recognized  rule  is  that  a  principal  is 
ciyilly  liable  for  the  neglect,  fraud,  or  other  wrongful  act  of  his  agent 
in  the  course  of  his  employment,  though  the  principal  did  not  autho- 
rize the  specific  act ;  but  the  liability  is  only  for  acts  committed  in  the 
coarse  of  the  agent's  employment  A  master  is  not  responsible  for 
any  act  or  omission  of  his  seryants  which  is  not  connected  with  the 
business  in  which  they  serye  him,  though  in  general  he  is  responsible 
for  the  manner  in  which  they  execute  his  orders,  and  for  their  negli- 
gence in  selecting  means  by  which  the  orders  are  to  be  carried  out 
In  determining  whether  a  particular  act  is  done  in  the  course  of  a 
seryanfs  employment,  it  is  proper  first  to  inquire  whether  the  servant 
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WM-at  the  time  engaged  in  serring  Mb  master.  If  the  act  was  done 
while  the  servant  was  at  liberty  from  his  senrioey  and  pnrsning  his 
own  ends  exclnsiTelyy  there  oan  then  be  no  question  that  the  master 
is  not  responsible,  even  thongh  the  injuries  complained  of  could  not 
have  been  committed  without  the  facilities  afforded  by  the  servant's 
relations  to  his  master.  Shearm.  &  Bedf.  NegL,  §  63  and  notes.  It 
may  not,  perhaps,  be  very  easy  to  reconcile  the  numerous  cases  on 
this  subject,  but  we  think  that  the  correct  rule  extracted  and  de- 
duced from  them  will  be  found  as  above  laid  down. 

The  leading  case  cited  and  relied  on  for  the  appellant  is  McManu$ 
V.  Grichetty  1  East,  106.  But  that  decision  rested  entirely  upon  the 
distinction  between  trespass  and  trespass  on  the  case  under  the  old 
forms  of  pleading.  That  case  only  decided  that  trespass  t^'  d  armi$ 
would  not  lie  against  the  master  for  the  willful  trespass  of  his  serv- 
ant, which  was  not  authorized  or  consented  to  by  the  master  either 
directly  or  by  implication,  from  the  nature  or  subject-matter  of  the 
employment 

Lord  KEirroN,  m  giving  the  judgment,  says:  '^When  a  servant 
quits  sight  of  the  object  for  which  he  is  employed,  and,  without  hav- 
ing in  view  his  master's  orders,  pursues  that  which  his  own  malice 
suggests,  he  no  longer  acts  in  pursuance  of  the  authority  given  him, 
and  according  to  the  doctrine  of  Lord  Holt  his  master  will  not  he 
answerable  for  such  an  act"  But  he  adds,  that  ^*  this  doctrine  does 
not  at  all  militate  with  the  case  in  which  a  master  has  been  holden 
liable  for  the  mischief  arising  from  the  negligence  or  unskillfulnees 
of  his  servant,  who  had  no  purpose  but  the  execution  of  his  master's 
orders,"  but  that  the  form  of  such  action  must  be  case  and  not 
trespass. 

The  opinion  contains  nothing  which  bears  upon  this  intermediate 
case  of  A  servant  who  does  not  '*  quit  sight  of  the  object  for  which 
he  is  employed,"  but  for  the  purpose  of  executing  his  master's  orders, 
and  in  the  course  of  his  employment  does  an  act  injurious  to  another, 
or  in  disregard  of  his  rights. 

A  few  cases  may  be  cited  as  illustrative  of  the  principle,  to  show 
the  turning  point  of  responsibility  on  the  part  of  the  master. 

In  the  case  of  McClenaghan  v.  Brock,  5  Bich.  Law,  17,  plaintifPs 
slave  was  on  board  a  steamboat  as  a  passenger,  and  the  second  engi- 
neer of  the  boat,  by  negligently  discharging  a  gun,  wounded  bim 
while  he  was  upon  a  lighter  alongside  of  the  steamboat,  and  it  was 
held  that  the  captain  was  not  responsible.    The  engineer,  it  will  be 
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Been,  was  not  acting,  in  the  discharge  of  the  gun,  in  any  dnt^  con- 
nected with  his  employment  He  was  doing  something  on  his  own 
account,  independent  of  his  business  with  the  boat. 

In  the  case  of  Mali  v.  Lord^  39  N.  Y.  381,  the  plaintiff  was  in 
defendant's  store  purchasing  goods,  the  defendant  was  absent  at  the 
time,  and  the  superintendent  and  clerks  suspecting  the  plaintiff  of 
having  stolen  goods,  called  in  a  policeman  and  had  her  searched; 
no  goods  were  found  upon  her.  She  then  brought  her  action  for 
damages,  and  the  court  decided  that  as  the  act  was  done  without 
the  knowledge  or  the  express  or  implied  authority  of  the  pro* 
prietor  or  owner,  the  master  was  not  liable ;  that  the  servant  was 
not  impliedly  authorized  by  his  master  to  do  that  which  the  master 
himself,  being  present,  would  not  be  authorized  to  do.  The  selling 
of  goods,  which  was  the  only  power  conferred  upon  the  servants,  had 
nothing  to  do  with  the  matter  of  making  arrests  for  supposed  offenses. 

In  McKenzie  v.  McLeod^  10  Bing.  385,  the  servant  was  employed 
to  light  fires  in  the  house,  and  she  lighted  furze  and  straw  with  a 
view  to  clean  a  chimney  that  smoked,  and  in  doing  so  the  housii 
caught  fire  and  was  burned  up.  The  servant  was  cautioned  against 
the  danger  of  such  a  proceeding,  and  it  was  shown  that  it  was  no 
part  of  her  duty,  but,  that  carpenters  and  masons  were  employed  to 
cleanse  the  chimney,  and  that  they  had  recently  performed  that 
work  in  the  presence  of  the  servant.  Under  these  circumstances  it 
was  left  to  the  jury  to  say  whether  the  servant  was  acting  within  the 
scope  of  her  duty ;  and  the  jury  having  found  for  the  defendant, 
the  court  refused  to  grant  a  new  trial  This  case  is  criticised  by  the 
authors  of  the  treatise  on  negligence,  and  they  declare  that, 
although  the  principle  may  be  sound,  it  may  well  be  doubted 
whether  the  jury  did  not  err  in  finding  that  the  act  was  not  within 
the  scope  of  the  servant's  general  or  ostensible  authority. 

Douglass  v.  Stephens^  18  Mo.  362,  was  an  action  for  damages  to 
the  goods  of  the  plaintiff  in  the  cellar  of  his  store,  alleged  to  have 
been  caused  by  the  obstructions  of  a  sewer  by  the  servants  of  the 
defendants ;  and  Scon,  J.,  in  delivering  the  opinion  of  the  court, 
said :  *'  Although  a  master  is  not  liable  in  trespass  as  principal  for 
the  unlawful  and  directly  injunous  act  of  his  servant  unless  he  has 
commanded  it,  yet  he  is  responsible  for  consequential  damages 
where,  by  the  negligence  and  carelessness  of  the  servant  in  doing 
the  business  of  his  employer,  another  receives  an  injury  for  which 
the  servant  would  himself  be  liable  in  an  action  of  trespass.    To 
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make  the  masfcer  liable  for  the  conseqaential  dapiages  resulting  from 
the  trespass  of  the  servant,  it  must  appear  that  the  servant 
was  in  the  course  of  his  employment,  and  that  by  an  injudicious  or 
negligent  or  unskillful  act  done  in  furtheranoe  of  his  master's  busi- 
ness the  injury  resulted  to  the  plaintiff.  But  if  the  servant,  will- 
fully and  to  effect  some  design  of  his  own,  does  an  injury  to  another, 
the  master  will  not  be  liable. " 

To  the  same  effect  is  the  more  recent  case  of  MifUer  v.  Pacific  R.  R^ 
41  Mo.  503,  where  we  held  that  if  a  servant  is  acting  in  the  execu- 
tion of  his  master's  order,  and  by  his  negligence  causes  injury  to 
a  third  party,  the  master  will  be  responsible,  although  the  servant's 
act  was  not  necessary  for  the  proper  performance  of  his  duty  to  his 
master,  or  was  even  contrary  to  his  master's  order. 

In  Croft  V.  Alison^  4  B.  &  Aid.  590,  the  court  of  king's  bench 
say  that  ^^the  distinction  is  this:  if  a  servant  driving  a  carriage, 
in  order  to  effect  some  purpose  of  his  own,  wantonly  strikes  the 
horses  of  another  person  and  produces  the  accident,  the  master 
will  not  be  liable.  But  if,  in  order  to  perform  his  master's  orders, 
he  strikes,  but  injudiciously,  and  in  order  to  extricate  himself  from 
a  difficulty,  that  will  be  negligent  and  careless  conduct  fox 
which  the  master  will  be  liable,  being  an  act  done  in  pursuance  of 
the  servant's  employment"  The  case  showed  that  the  defendant's 
servant  had  willfally  struck  the  plaintiff's  horses  when  driving  his 
master's  carriage,  in  order  to  extricate  himself  from  an  entanglement 
of  the  carriages,  occasioned  by  his  own  fault,  and  thereby  had 
caused  an  injury  to  the  plaintiff's  carriage,  and  a  verdict  for  the 
plaintiff  was  supported. 

In  Seymour  v.  Greejiwood,  6  Hurlst  &  Norm.  359,  Chief  Baron 
Pollock  asks  the  question,  "  Suppose  a  servant,  driving  along  a 
road,  in  order  to  avoid  a  danger,  intentionally  drove  against  the 
carriage  of  another,  would  not  the  master  be  responsible  ?  "  And 
in  Limpus  v.  London  Oeneral  Omnihis  Company,  1  Hurlst.  &  Colt 
520,  it  was  decided  in  the  exchequer  chamber  that  the  master  is 
responsible  if  the  servant  is  in  the  course  of  doing  the  master's 
work  and  does  the  act  to  accomplish  it 

In  a  recent  well-considered  case  in  Massachusetts,  after  a  review 
of  the  authorities,  the  court,  speaking  through  Hoar,  J.,  lays 
down  the  doctrine  as  follows :  "  In  an  action  of  tort  in  the  nature 
o'  an  action  on  the  case,  the  master  is  not  responsible  if  the  wrong 
ioae  by  the  servant  is  done  without  his  authority,  and  not  for  the 
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purpose  of  executing  his  orders  or  doing  his  work.  So  that  if  the 
servant,  wholly  for  a  purpose  of  his  own,  disregarding  the  objects 
for  which  he  is  employed,  and  not  intending  by  his  act  to  execute  it, 
does  an  injury  to  another  not  within  the  scope  of  his  employment, 
the  master  is  not  liable.  But  if  the  act  be  done  in  the  execution  of 
the  authority  given  him  by  his  master,  and  for  the  purpose  of  per* 
forming  what  the  master  has  directed,  the  master  will  be  responsi* 
ble,  whether  the  wrong  done  be  o\>casioned  by  negligence  or  by  wan- 
ton or  reckless  purpose  to  accomplish  his  master's  business  in  an 
unlawful  manner."    Howe  v.  Newmarchy  12  Allen,  49. 

This  exposition  of  the  law  fully  coincides  with  the  previous 
rulings  of  this  court.  The  true  groand  upon  which  a  master  avoids 
responsibility  for  most  of  the  willful  acts  of  his  servants,  whei) 
unauthorized  by  him,  is  that  they  are  not  done  in  the  course  of  the 
servant's  employment.  When  they  are  so  done,  the  master  is  liable 
for  them.  Tested  by  those  principles,  the  conclusion  in  this  case  is 
mevitable.  Brewer,  the  servant,  was  unquestionably  aiming  to  exe- 
cute the  order  of  his  principal  or  master.  He  was  acting  within 
the  scope  of  this  authority  and  engaged  in  furtherance  of  his 
master's  business.  There  is  no  pretense  that  he  was  endeavoring  to 
do  any  thing  for  himself.  He  was  acting  in  pursuance  of  authority, 
and  trying  to  sell  a  gun,  to  make  a  bargain  for  his  master,  and  in 
his  eagerness  to  subserve  his  master's  interests  he  acted  injudiciously 
and  negligently.  It  makes  no  difference  that  he  disobeyed  instruc- 
tions. Innocent  third  parties  who  are  injured  in  consequence  of 
his  acts  cannot  be  affected  thereby.  The  instructions  of  the  court 
fairly  submitted  the  question  of  negligence  to  the  jury,  and  are  not 
obnoxioas  to  any  reasonable  objection.  The  court  committed  no 
error  in  ruling  out  the  evidence  offered  by  the  defendant  for  the 
purpose  of  showing  that  the  act  of  loading  or  charging  guns  in  a 
store  is  no  part  of  the  business  of  selling  the  same.  If  we  admit 
that  the  servant  did  an  unauthorized  act,  the  evident  truth  still 
remains  that  it  was  done  wholly  in  carrying  out  and  executing  ]ii8 
master's  business,  and  in  such  a  case  the  master  will  be  held  liable. 
When  the  servant  acts  in  the  course  of  his  employment,  although 
outside  of  his  instructions,  the  master  will  be  held  responsible  foi 
his  acts. 

I  see  no  error  in  the  record,  and  with  the  concurrence  of  thf 
other  judges  the  judgment  will  be  affirmed. 

Judgment  affirm^ 


I 
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Bhsshait  t.  The  Good  SAiCABiXAir  Hospital^  appellant 

(fiOMo.  U&) 
TotftUian — aa§estmerUi  far  local  improvemmiU. 

A  eharitable  oorpoiation*  which  is,  bj  its  charter,  **  exempted  from  tasatloa  of 
erery  kind/'  is  not  exempted  from  special  assessments  against  its  propertj 
for  improvements  in  a  street  on  which  it  abate.     (5m  nate,p,  418.) 

AcnoK  to  recover  a  special  assessment  for  the  improTement  of  a 
street  fronting  defendant's  property. 

Oardnevy  for  appellant 
Oracef  for  respondent 

Waoker,  J.  The  defendant's  charter  provides  that  the  square  or 
block,  or  part  of  a  '^square  or  block  or  tract,  not  exceeding  ten 
acres,  in  the  county  of  St.  Louis,  on  which  the  corporation  hereby 
chartered  shall  have  or  erect  its  hospital  building,  shall,  so  long  and 
BO  far  as  occupied  by  the  hospital  yard  or  yards,  walk  or  walks,  gar- 
den or  gardens  of  such  hospital,  together  with  all  the  furniture, 
beds  and  other  hospital  apparatus,  be  exempted  from  taxation  of 
every  kind.**  Sess.  Acts  1859,  p.  326,  §  6.  The  ground  upon  which 
the  hospital  is  erected  lies  within  the  city  of  St  Louis,  and  does  not 
exceed  ten  acres,  and  the  city  made  a  special  assessment  against  it 
for  the  improvement  of  the  street  on  its  front,  and  the  payment 
was  resisted  for  the  sole  reason  that  the  qharter  exempted  the  prop- 
erty from  taxation.  The  Circuit  Court  ruled  against  the  objection 
and  gave  judgment  for  the  plaintiff  on  the  tax  bill  founded  on  the 
assessment. 

We  think  the  judgment  of  the  court  below  was  clearly  ngbt 
The  taxation  from  which  the  defendant  was  exempted  was  for  the 
ordinary  taxes  raised  for  the  purposes  of  revenue.  Taxes  are  charges 
or  burdens  imposed  by  the  legislative  power  upon  persons  or  prop- 
erty to  raise  money  for  public  purposes,  or  to  defray  the  necessary 
expenses  in  administering  the  government,  and  it  was  from  taxes  of 
this  description  that  the  legislature  intended  to  exempt  defendant's 
property.    The  ta?c  bill  here  sued  on  is  not  regarded  as  a  tax,  but 
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as  an  assessment  for  improyementSy  and  is  not  considered  as  a  bar- 
den,  but  as  an  equivalent  or  compensation  for  the  enhanced  Taiue 
which  the  property  derives  from  the  improyement.  This  question 
is  well  settled  both  in  this  State  and  elsewhere.  Lockwood  v.  Th$ 
OUy  of  St,  Louis,  24  Mo.  20 ;  In  the  matter  of  the  Mayor  of  New 
York,  11  Johna  80;  Northern  Liberties  y.  St.  John^s  Churchy  13 
Penn.  St  107 ;  Crowley  y.  Copley,  2  La.  Ann.  329. 
Judgment  affirmed.    The  other  judges  concur. 

HonL— To  to  the  fama  affect  It  Ffrtt  Predtyterian  Ckmth  ▼.  Otty  af  tbrt  Wofifm^  M 
Bai^  15;  and  Ma  nota  tharato.— Sip. 


NoBYSLL  T.  Detal,  appcllanl. 

(fi01fo.fl8.) 

Jury — sealed  wrdiet  —  insardty  of  juror. 

After  a  sealed  verdict  was  retained,  bat  before  it  was  opened,  one  of  the  jury 
became  Inaane.  The  court  received  the  verdict  in  the  presence  of  the  rest  of 
jurj,  and  denied  a  reqaest  to  have  them  polled.  HM,  error,  and  that  a 
tenire  de  now  ahoold  be  granted. 

Thb  facts  are  stated  in  the  opinion. 

R.  P.  Bland  and  A.  J.  Seay,  for  appellant. 

Swing  it  Smith,  with  Pomeroy,  for  respondent. 

ADAKSy  J.  This  was  an  action  for  assault  and  batteiy,  com- 
menced in  Crawford  county,  and  taken  to  Phelps  county  by  change 
of  yenue  because  the  judge  had  been  of  counsel  in  the  case.  The 
plaintiiF  was  an  infant  when  the  suit  was  commenced,  and  a  next 
firiend  was  appointed  for  him  without  a  regular  petition.  But  dur- 
ing the  pendency  of  the  suit  he  became  of  age,  and  on  motion  was 
allowed  to  prosecute  his  suit  as  an  adult,  and,  as  such,  filed  an 
amended  petition  to  which  the  defendant  filed  an  answer,  justifying 
the  assault  and  battery  on  the  ground  of  self-defense. 

The  case  was  submitted  to  a  jury  on  the  9th  of  April,  1870,  on 
which  day  the  court  made  an  order  of  record  that  if  the  jury  did 
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not  agree,  the  sheriff  should  keep  them  in  custody,  and  on  the  11th 
of  April,  1870,  convey  them  to  Waynesville,  Pulaski  county.  The 
court  adjourned  on  the  9th  of  April  till  the  24th  of  May,  1870,  and 
the  jury  found  a  sealed  verdict  which  was  signed  by  all  the  jurors, 
and  retained  tUl  the  court  met,  on  the  24tb  of  May.  In  the  mean 
time  one  of  the  jurors  became  insane  and  had  been  sent  to  the  luna- 
tic asylum,  and  only  eleven  jurors  appeared  in  court  when  the  sealed 
verdict  was  opened  and  delivered  to  the  court  The  verdict  was  for 
five  dollars  damages  in  favor  of  plaintiff.  The  defendant  asked  that 
the  jury  might  be  polled,  but  the  court  refused  permission  to  poll 
the  jury  because  one  of  them  was  absent  and  insane,  and  the  defend- 
ant excepted.  The  defendant  filed  motions  for  new  trial  and  in 
arrest^  which  were  overruled  and  final  judgment  rendered  against 
him,  from  which  he  has  appealed  to  this  court 

The  only  material  question  in  this  case  is  as  to  the  validity  of  the 
verdict  The  court  had  no  right  to  have  the  jury  carried  from  one 
county  to  another.  This  has  never  been  the  practice  in  this  State, 
and  ought  not  to  be  allowed.  The  entry  of  the  order  for  removal 
amounted  to  nothing,  as  it  was  not  carried  out 

It  seems  to  me  that  a  court  has  no  authority  to  leave  a  jury  in 
session  after  the  adjournment  of  a  term  to  a  distant  day.  As  long 
as  a  judge  remains  as  the  head  of  the  court  he  may  keep  the  jury  in 
session.  But  when  the  court  adjourns  over,  and  he  is  no  longer 
head  of  the  court,  how  is  a  jury  to  be  kept  as  a  constituent  part  of 
the  court  when  there  is  no  court  in  session  ? 

A  court  may  be  adjourned  from  day  to  day,  or  for  several  days, 
but  if  the  jury  is  retained  at  all  it  is  also  adjourned  over  as  part  of 
the  court.  But  even  if  the  practice  were  right,  only  eleven  jurors 
appeared  when  the  court  met  on  the  24th  of  May.  A  jury  in  a  court 
of  record  must  consist  of  twelve  men.  If,  after  a  jury  is  sworn,  one 
of  them  dies  or  is  rendered  incompetent  by  insanity  or  otherwise,  no 
verdict  can  be  rendered,  and  a  new  jury  must  be  ordered.  They 
must  all  be  present  in  court  when  the  verdict  is  rendered.  This  has 
always  been  the  universal  practice,  and  it  would  be  dangerous  to 
the  rights  of  litigants  to  adopt  any  other  rule.  Either  party  has  the 
right  to  poll  the  jury.  It  makes  no  difference  whether  the  verdict 
is  signed  by  all  the  jurors  or  only  by  the  foreman.  The  parties  have 
the  right  to  know  of  each  juror  whether  the  verdict  rendered  is  his, 
an«  this  can  only  be  done  by  polling  the  jury  before  they  are  dis- 
charged.   The  verdict  is  not  perfect  till  it  is  delivered  to  the  court 
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by  the  jury  in  the  presenoe  of  all  of  them.  The  yerdiot  in  this  caae 
ought  not  to  hare  been  receiYed  from  the  eleven  jurors.  The  proper 
course  would  have  been  to  dischai^  the  jury  on  account  of  the 
insanity  of  one  of  them,  and  let  the  case  be  tried  by  another  jury. 
The  judgment  must  be  reyersed  and  the  cause  remanded.  The 
other  judges  concur* 


Statb  9x  reL  Hekdsbsok  t.  Countt  Ooubt  of  Boon  Gouhtt. 

(80  Mo.  817.) 
OonditfUional  law — tpedal  legMtUion  — power  of  legiiUUuro, 

Where  the  eonstitation  proTides  that  the  legislatare  **  shall  pass  no  special  law 
for  anj  ease  for  which  provision  can  be  made  bj  a  general  law/'  the  legisl^ 
tare  is  the  sole  Judge  as  to  whether  proTision  hy  a  general  law  is  possible. 
(  Waonsr,  J.,  dissenting.) 

The  legislature  passed  an  act,  which  was  approyed  April  1,  1872, 
establishing  probate  courts  in  eight  counties,  the  county  of  Boone 
being  one  of  the  number.  The  act  was  to  take  effect  and  go  into 
operation  on  the  1st  day  of  June  next  after  its  passage,  and  at  the 
ensuing  Noyember  election,  judges  for  the  respective  courts  were  to 
be  elected.  No  provision  was  made  for  filling  the  office  of  judge 
prior  to  the  time  designated  for  the  election.  Under  these  circum* 
stances  the  governor  deemed  that  there  was  a  vacancy,  and  pro* 
oeeded  to  fill  the  same  by  appointment  A  judge  was  duly  appointed 
and  qualified  in  the  county  of  Hoone,  who  demanded  of  the  county 
court  the  books,  papers,  etc.,  belonging  to  the  office  of  probate ;  but 
the  county  court  refused  to  deliver  the  same,  and  continued  to  exer- 
cise probate  jurisdiction,  denying  that  the  probate  judge  appointed 
by  the  governor  was  a  legal  officer ;  and  this  proceeding  was  insti* 
tnted  to  test  their  right  to  hold  and  retain  the  before»mentioned 
jurisdiction*    The  other  facts  appear  in  the  opinion. 

P.  B.  Bland  and  A.  /.  Baker^  for  relator. 

A  O.  Pierce  and  W.  Gordon,  for  defendant 


\ 
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Adams,  J.  I.  The  first  question  presented  by  this  i*eoord  is  the 
constitutionality  of  the  act  of  the  legislature  establishing  a  probate 
court  for  Boone  county.  It  is  urged  that  the  legislature  is  prohibi- 
ted from  passing  such  an  act  by  the  provisions  of  section  27  of  arti- 
cle 4  of  the  constitution  of  this  State.  The  section  referred  to,  aftei 
enumerating  many  cases  where  the  legislature  is  positively  prohibi- 
ted from  passing  a  special  law,  contains  this  clause :  '*  The  general 
assembly  shall  pass  no  special  law  for  any  case  for  which  provision 
can  be  made  by  a  general  law,  but  shall  pass  general  laws  providing, 
so  far  as  it  may  deem  necessary,  for  the  cases  enumerated  in  this 
section  and  for  all  other  cases  where  a  general  law  can  be  made 
applicable."  The  new  constitution  containing  this  section  took 
effect  the  4th  day  of  July,  1865.  Since  that  time  the  legislature^ 
by  special  acts,  has  created  in  various  parts  of  the  State  many  pro- 
bate and  common  pleas  courts.  These  courts  have  been  in  full 
operation  for  many  years,  and  have  transacted  a  great  deal  of  busi- 
ness,  and  are  still  transacting  business.  Large  investments  have 
been  made,  and  titles  to  property  acquired  and  transferred,  on  the 
faith  that  these  courts  were  legally  established,  and  that  their  acts 
and  proceedings  were  valid.  If  they  have  no  legal  existence,  all 
their  acts  and  proceedings  are  coram  nonjudice^xA  absolutely  void. 
A  tribunal  for  the  transaction  of  judicial  business  can  only  be 
created  by  the  supreme  power  of  the  State.  No  person  on  his  own 
motion  has  the  power  to  erect  himself  into  a  court.  He  may  with- 
out any  authority  assume  the  office  of  judge  of  a  court  which  has  a 
legal  existence,  and  preside  as  such,  and  all  the  acts  of  a  court  pre- 
sided over  by  him  will  be  valid.  But  where  there  is  no  law  author- 
izing such  court  to  be  held,  and  the  judge  assumes  to  create  a  court 
and  preside  over  it,  the  tribunal  so  created  and  all  its  proceedings 
are  absolutely  void.  Can  the  office  of  judge  of  a  court  be  assumed 
where  there  is  no  such  office  and  no  such  court  in  existence  ?  Such 
a  proposition  seems  to  me  to  be  wholly  untenable. 

Can  there  be  auch  a  thing  as  a  A  facto  court  where  there  is  u 
rightful  government  ?  If  the  government  itself  is  a  usurpation,  as 
long  as  such  government  lasts  the  courts  established  by  it  are  th 
facto  courts,  because  the  only  existing  government  is  de  facto  ;  and 
when  the  rightful  government  is  restored,  the  acts  of  such  courts,  ap 
a  matter  of  necessity,  must  be  held  to  be  valid.  That  is  not  the 
case  in  a  rightful  government  The  authorit;^  to  establish  the  court 
must  emanate  from  the  supreme  power,  otherwise  the  court  itsalf  is 
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%n  absolute  nnllity  and  all  its  proceedings  utterly  void.  In  the  State 
of  Maine  a  probate  judge  assumed  to  hold  a  court  at  a  place  where 
be  was  not  authorized  by  law  to  hold  this  court,  and  even  in  such 
case  the  supreme  court  of  that  State  held  the  acts  of  the  court  a 
nullity.    See  27  Me.  114. 

These  obsenrations  belong  to  the  cause,  and  are  not  made' because 
I  consider  the  act  of  the  legislature  irreconcilable  with  the  constitu- 
tion, but  to  indicate  the  deep  magnitude  of  the  people,  as  well  as  to 
individuals,  of  the  question  presented  by  this  record.  In  Illinois, 
the  supreme  court  of  the  State  refrained  from  looking  into  the  con- 
stitutionality of  certain  acts  of  a  local  character  on  account  of  the 
long-continued  practice  of  the  legislature  and  the  far-spread  ruin  it 
would  produce  to  declare  them  void.  See  Johnson  ▼.  JoUet  A  Chi- 
•ago  R,  R,  Co,,  23  111.  202.  We  are  not  without  authority  in  sup- 
port of  the  constitutionality  of  this  law.  So  far  as  legislative  action 
can  give  sanction  to  such  a  law,  it  has  received  it  from  the  uniform 
practice  of  the  legislature  ever  since  the  constitution  was  framed. 
It  has  also  received  the  sanction  of  this  court  in  the  many  cases 
which  have  been  brought  here  from  those  courts  by  appeal  and  writ 
of  error,  in  which  solemn  judgments  have  been  pronounced  without 
objection,  and  which  would  be  void  if  the  court  of  original  jurisdic- 
tion had  no  legal  existence.  In  the  case  of  77ie  State  v.  Edert,  40 
Mo.  186,  this  court  sustained  the  act  creating  the  St  Louis  court  of 
criminal  correction  and  providing  for  the  trials  of  misdemeanors  by 
information,  on  the  ground  that  it  was  necessary  in  a  large  city 
like  St  Louis.  So  in  the  case  of  7%e  State  ex  rel.  Dmne  v.  Wilcox^ 
45  Mo.  458,  the  same  question  was  raised  and  decided  in  the  same 
way  in  regard  to  the  statutes  authorizing  cities,  towns  and  villages 
to  organize  for  school  purposes.  How  was  it  any  more  necessary  in 
these  eases  to  resort  to  special  laws  than  in  the  cases  of  common  pleas 
courts  and  probate  courts  ?  Either  class  of  enactments  might  be 
supplied  by  general  laws,  but  the  special  laws  are  deemed  much  bet- 
ter, and  therefore  are  considered  necessary.  Who  is  to  decide  when 
such  necessity  arises?  The  word  " necessary**  admits  of  all  degrees 
of  comparison.  But  a  special  law  is  scarcely  absolutely  necessary  in 
any  case,  as  in  almost  every  case  the  particular  end  in  view  might 
be  ur  rained  by  a  general  law.  The  supreme  court  of  Indiana,  in  the 
case  of  ThonMs  v.  Board  of  OommissionerSy  5  Ind.  4,  stood  upon  the 
superlative  degree  and  required  the  strictest  construction  of  a  simi- 
lar clause  in  the  constitution  of  that  State,  and  said  that  in  no  case 
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oonid  a  special  law  be  resorted  to  where  a  general  law  would  cover 
the  case.  I  cannot  see  the  force  of  the  reasoning  of  the  Indiana 
conrt  in  this  case,  and  indeed  the  authority  of  the  case  is  very 
much  shaken,  if  not  entirely  set  aside,  in  a  subsequent  case,  where 
an  act  creating  a  new  judicial  circuit  was  upheld.  See  Stocktf^ 
Y.  The  StatSy  7  Ind.  328.  It  will  be  observed  that  the  Indiana  con- 
stitution, like  our  own,  inhibited  certain  local  and  special  acts  of  legis 
lation,  and  then  in  a  subsequent  section  (§  23,  art  4),  it  was  pro* 
vidcd  that  all  laws  should  be  general  whenever  a  general  law  could 
be  made  applicable.  In  speaking  of  the  law  creating  the  judicial 
circuit,  the  court  said:  ^^This  does  not  seem  to  us  to  be  such  a 
case,  and  even  if  we  doubted  we  should  be  bound  to  throw  the 
benefit  of  our  doubt  in  favor  of  the  constitutionality  of  the  law." 

If  the  court  had  been  governed  by  the  reasoning  in  the  fifth 
volume,  this  law  would  have  been  set  aside  as  unconstitutional, 
because  there  is  no  doubt  the  new  circuit  could  have  been  provided 
for  by  framing  a  general  law.  Afterward,  in  1868,  the  supreme 
court  of  Indiana,  in  an  able  opinion  delivered  by  Elliot,  J.,  reviews 
the  case  in  5  Ind.  and  expressly  overrules  it  But  who  is  to  decide 
when  a  general  or  a  special  law  will  answer  the  best  purpose  ?  It 
strikes  me  that  this  rule,  in  reference  to  general  or  special  laws,  is 
laid  down  as  a  guide  for  the  legislature,  and  the  legislature  is  to 
judge  of  the  necessity  of  the  particular  case.  The  legislature  is 
quite  as  able  to  do  this  as  the  courts.  The  legislature  must,  in  the 
first  instance,  exercise  their  discretion  as  to  the  necessity  of  a  special 
instead  of  a  general  act  How  can  the  courts  control  that  discre- 
tion ?  If  a  discretion  bo  conceded  at  all,  in  my  judgment  the  courts 
have  no  right  to  control  it. 

It  is  agreed  that  there  is  no  discretion  in  regard  to  the  passage 
of  certain  enumerated  laws.  They  are  inhibited  by  the  letter  of 
the  constitution.  When  the  legislature  undertakes  to  pass  these 
inhibiied  laws,  it  is  the  plain  duty  of  the  courts  to  declare  them 
unconstitutional.  But  here  we  are  asked  to  pronounce  upon  the 
necessity  of  a  law,  and  whether  it  can  be  better  supplied  by  a 
general  law  than  a  special  act  This  is  the  exercise  of  the  discre- 
tion of  the  court  to  control  the  discretion  of  the  legislature.  1 
am  not  satisfied  that  this  can  be  done.  In  The  State  v.  Hitchcock^ 
1  Kan.  178,  it  was  held  that  their  constitutional  provision,  that, 
**  %n  all  cases  where  a  general  law  can  be  made  applicable^  no  special 
law  shaU  be  enacted,**  left;  a  discretion  with  the  legislature  to  deter- 
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mi^^ethe  r^tseB  *n  which  special  laws  should  be  passed,  and  this  dis- 
cretion  coald  not  be  interfered  with  by  the  coarts.  This  doctrine, 
it  seen* 8  to  me,  is  supported  by  reason  and  the  weight  of  aathority* 

J3at  there  is  another  clause  in  our  constitution  which  may  be 
myoked  to  uphold  the  authority  of  the  legislature  to  pass  this 
law.  By  section  1  of  art  6  it  is  provided  that  *^  the  judicial  power 
■s  to  matters  of  law  and  equity  shall  be  vested  in  a  supreme  court, 
in  district  courts,  in  circuit  courts  and  in  such  other  inferior  tribu- 
nals as  the  general  assembly  may  from  time  to  time  establish.'' 
Here  the  authority  is  expi*es8ly  given  without  limitation  to  estab- 
lish inferior  tribunals  ^^  from  time  to  time/*  It  is  not  intended  that 
they  should  all  be  established  at  one  session  or  by  one  act,  but "  from 
to  time,''  as  they  may  be  needed.  Some  counties  may  need  a  com- 
mon pleas  court,  a  separate  probate  court,  or  a  criminal  court,  while 
others  are  too  sparsely  settled  to  need  them.  Who  is  to  judge  of 
the  time  when  the  exigency  arises  ?  Is  not  this  discretion  expressly 
left  to  the  general  assembly  by  this  clause  of  the  constitution  ?  How 
can  the  courts  undertake  to  control  this  discretion?  Whatever 
may  bo  said  in  reference  to  other  special  laws,  the  power  is  neces* 
sarily  implied,  if  not  expressly  given,  by  this  clause  of  the  constitu- 
Hon,  to  establish  inferior  tribunals  by  special  act&  I  feel  satisfied 
that  the  act  under  consideration  is  not  unconstitutional. 

2.  The  next  question  is,  was  there  such  a  vacancy  in  the  office 
of  judge  of  this  court  as  to  authorize  the  governor  to  exercise 
his  power  of  appointment?  The  act  vests  the  exclusive  juris- 
diction of  probate  matters  in  this  court,  and  took  effect  the  Ist 
day  of  June,  1872,  but  postpones  the  election  of  a  judge  until  the 
general  election  in  November.  Who  is  to  transact  probate  busi- 
ness in  the  mean  time,  unless  a  judge  be  appointed  to  fill  the 
vacancy  ?  The  language  of  the  constitution  is,  ^'  when  any  office 
shall  become  vacant^"  eta,  the  governor  may  fill  the  vacancy.  This 
18  a  new  office  created  by  this  act^  and  ipso  facto  becomes  vacant  in 
its  creation. 

An  existing  office  without  an  incumbent  is  vacant  within  the 
meaning  of  the  constitution,  and  can  be  filled  by  the  governor  by 
appointment,  unless  an  election  or  some  other  mode  is  plainly  indi- 
eated.    See  Stocking  v.  The  State,  7  Ind.  326. 

In  my  opinion  a  judgment  of  ouster  must  be  entered  againtt  the 
defendants. 

Wagner,  J.,  dissented. 


4^  MISSOURI, 


BnArn  t.  Tb»  HMintlwl  and  Bt  Jonph  Itailfoftd  Co. 


Bbowv  t.  Thh  HAinnBAL  ft  St.  Josbph  Bajlboao  OoMPAjrt; 

appellant 

(10110.40.) 

PlalBtlff  dosijod  to  cnMO  dofeodant'i  tncfc  at  a  pubUe  eraoring^biit  was  pf 
▼anted  from  dola|^  ao  b/  a  liain  of  dof eadaat'a  can  staadlng  at  thai  pofait. 
She  then  attempted  to  crosa  at  another  place,  where  there  waa  no  pahlte 
crossing,  and,  in  so  doing,  waa  struck  and  injured  by  defendant's  car.  Mddg 
that,  notwithstanding  the  fact  that  plalntifT  waa  not  rightfollj  on  the  track 
at  the  place  of  the  injurf ,  yet,  if  the  injury  might  ha^e  been  aroided  by  the 
naa  of  ordinary  cars  and  caatloa  by  the  defsadant,  the  latter  waa  llabi 
tharafbr.    (Am  ncU,  p.  485.) 

AcnoK  for  damages.    The  opinion  gtatea  the  ease. 

Sail  Oliver^  for  appellant 

Wm*  Hmrff,  Jr^  for  respondent 

Waoitbb,  J.  This  was  an  action  ccMnmaiced  in  the  oottrt  below 
bj  the  plaintiff  for  the  purpose  of  recovering  damages  for  personal 
injuries.  It  appears  from  the  record  that  the  plaintiff  was  in  the 
town  of  Cameron^  and  wanted  to  cross  the  street  where  the  defend- 
ant's track  was  laid  upon  the  same ;  that  before  she  arrived  at  the 
crossing  she  discovered  that  a  train  of  cars  was  standing  npon  the 
track  and  the  crossing  was  obstmcted,  so  that  she  could  not  pass 
at  that  place.  She  then  turned  and  crossed  the  track  at  a  different 
place,  where  there  was  no  public  crossing,  but  there  was  a  path 
where  people  were  accustomed  to  cross  occarionallyy  but  it  does  not 
seem  that  the  road  had  ever  authorized  anybody  to  cross  at  that 
particular  place.  When  plaintiff  went  on  the  track  there  was  an 
engine  and  tender  standing  about  six  feet  distant,  snd  as  she  hail 
nearly  crossed  OTa%  the  cars  commenced  moving  and  the  tender  struck 
her,  the  wheels  passing  over  one  of  her  legs,  just  above  the  ankle, 
crushing  it  so  that  amputation  became  necessary.  She  swears  that 
no  signal  was  given  of  the  moving  of  the  train,  and  the  first  notioe 
she  had  of  the  cars  movinii^  was  bein^i^  struck  by  them.    There  was 
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no^oth^  endence  tending  to  prove  that  no  bell  was  rang  when  the 
engine  was  started.  On  the  other  hand,  there  was  eridenco  going 
to  show  that  at  the  time  the  train  was  started  the  bell  was  rung  and 
the  alarm  was  given.  Upon  this  state  of  facts  the  court  made  the 
following  declarations  of  law  for  the  plaintiff: 

1.  ''If  the  jury  believe,  from  the  evidence^  that  the  defendant, 
through  the  negligence  or  carelessness  of  its  agents,  and  without 
negligence  of  plaintiff,  inflicted  upon  the  plaintiff  the  injury  as 
mentioned  in  the  petition,  thej  will  find  for  the  plaintifil 

2.  ''Bailroad  companies,  owing  to  the  dangerous  character  of  the 
business  they  engage  in,  are  held  to  the  greatest  care  in  the  opera- 
tion of  their  machinery  and  vehicles  ;  and  if  the  jury  believe,  from 
the  evidence,  that  the  defendant's  agents  or  servants,  in  managing 
the  locomotives  or  other  machinery,  failed  to  use  such  care  and  can- 
tion,  by  which  the  injury  was  done  to  plaintifi^  they  will  find  for 
plaintiff. 

3.  **  Even  if  the  jury  should  believe,  from  the  evidence,  that  the 
plaintiff  was  guilty  of  negligence  or  carelessness  which  contributed 
to  the  injury,  yet  if  they  further  believe,  from  the  evidence,  that  the 
agents  or  servants  of  defendant,  managing  the  locomotives  or 
machinery  of  the  defendant  with  which  the  injury  was  inflicted, 
might  have  avoided  the  said  injury  by  the  use  of  ordinary  care  and 
caution,  the  jury  will  find  for  plaintiff." 

The  court  gave  all  the  instructions  asked  for  by  the  defendant 
except  the  sixth,  which  is  as  follows  : 

6.  "  If  the  jury  believe,  from  the  evidence,  that  the  injury  in 
proof  happened  on  the  railroad  track  of  defendant,  and  whero  there 
was  no  street  or  road  crossing,  the  plaintiff  cannot  recover,  because 
the  defendant,  in  the  use  of  its  road,  is  not  bound  to  keep  a  look- 
out on  its  own  ground,  as  against  those  who  have  no  lawful  right 
thero,  but  may  use  the  same  for  its  own  lawful  purposes;  and  any 
one  going  on  said  track,  where  there  is  no  street  or  road  crossing, 
is  there  at  his  own  peril  and  in  his  own  wrong,  and  therefore  cannot 
recover,  because  his  own  jwrong  has  contributed  to  his  own  injury." 

The  point  raised  in  this  court,  that  the  evidence  did  not  cor- 
respond with  the  petition,  we  do  not  think  can  be  maintained. 
The  all^ation  in  the  petition  was  that  the  injury  occurred  at  a 
public  crossing,  and  the  proof  showed  that  it  happoied  at  a  private 
crossing ;  but  no  objection  was  made  to  it  on  that  account  in  the 
eoart  below,  and  no  advantage  was  attempted  to  be  taken  in  the 
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manner  pointed  out  by  statute.  Fischer  v.  Max  «t  dLy  49  Mo.; 
Wagn.  Stat  1033,  §  1. 

With  the  weight  of  testimony  we  have  nothing  to  do.  It  is 
soflScient  for  ns  that  both  parties  introduced  evidence  tending  to 
prove  their  respective  allegations.  The  authorities  mostly  cited  and 
relied  on  by  the  defendant  are  from  courts  where  the  established 
law  is  that  the  courts  themselves  determine  what  is  negligence,  and 
take  the  case  from  the  jury  when,  in  their  opinion,  the  evidence 
shows  that  the  plaintiff  has  been  guilty  of  any  carelessness  or  neg- 
ligence which  contributed  to  the  accident.  But  in  this  State  a 
different  rule  prevails,  and  where  there  is  any  evidence  in  regard  to 
the  issues,  the  question  of  negligence  must  be  submitted  to  the 
jury  under  instructions  from  the  court 

To  the  first  instruction  given  to  the  jury  at  the  instance  of  the 
plaintiff  no  reasonable  objection  can  be  made.  It  makes  the 
defendant  liable,  if  its  agents  carelessly  and  negligently  iniiicted 
the  injury,  without  the  plaintiff  being  guilty  of  any  negligence  which 
contributed  thereto.  In  reference  to  the  second  instruction,  as 
applied  to  this  case,  there  is  some  doubt.  It  asserts  a  correct  propo- 
sition of  law,  and  if  the  plaintiff  was  legally  and  rightfully  on  the 
track,  of  its  application  there  could  be  no  question.  But,  owing  to 
the  peculiar  and  clearly  proved  facts,  we  think  this  instruction  may 
very  properly  be  considered  in  conjunction  with  the  next  succeed- 
ing or  third  instruction,  which  is  entirely  unobjectionable.  HusU 
9&nkamp  v.  Citizens'  Railway  Cb.,37  Mo.  537;  Morrissey  Y.Wiggins 
Ferry  Co.,  43  Mid.  380 ;  47  id.  621. 

The  crossing  was  obstructed  by  the  defendant's  train,  and  the 
plaintiff,  therefore,  to  pursue  her  journey,  turned  away  and  crossed 
at  another  place,  where  people  were  accustomed  to  cross,  but  it  does 
not  appear  that  they  had  any  license  therefor. 

The  defendant  had  the  right  to  stop  its  train  at  the  crossing  for 
a  reasonable  time,  but  when  the  train  did  stop  and  obstructed  the 
crossing  for  the  purpose  of  unloading  cars,  as  was  the  case  here, 
were  travelers  always  obliged  to  wait  before  they  could  continue 
their  business,  till  the  cars  were  unloaded?  While  the  railroad 
company  is  the  absolute  owner  of  its  track,  and  has  the  right  co  its 
free  and  unmolested  use,  still  it  is  not  absolved  from  the  exercise  oi 
ordinary  care  and  diligence  to  prevent  injury  to  others  when  they 
happen  on  the  track  under  the  circumstances  in  which  the  plain ntl 
was  placed.    Greater  care  and  foresight  must  necessarily  be  naed 
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inthin  the  limits  of  a  town  than  would  be  required  in  the  country. 
In  towns  caution  should  always  be  used.  There  is  no  absolute  rule 
as  to  negligence  to  cover  all  cases.  That  which  is  negligence  in  one 
case,  by  a  change  of  circumstances  will  become  ordinary  care  in 
another,  or  gross  negligence  in  a  third.  Circumstances,  time  and 
place  mast  be  taken  into  the  account,  and  the  relative  degrees  of 
care,  or  want  of  it,  grow  out  of  the  surroundings  and  conduct  of 
both  parties.  The  degree  of  care  required  of  persons  having 
charge  of  locomotives  and  cars,  upon  tracks  in  towns,  varies  accord- 
ing to  the  circumstances  of  the  case,  and  must  be  proportioned  to 
the  danger  to  be  apprehended  of  inflicting  injury  upon  others 
The  rule  which  would  apply  in  one  case,  or  at  a  certain  given  time, 
might  be  entirely  inadequate  as  a  test  when  applied  to  a  diflferent 
state  of  things.  As  the  crossing  was  obstructed  by  the  act  of  the 
defendant,  and  persons  were  in  the  habit  of  going  over  the  private 
way,  we  think  that  the  agents  and  servants  of  the  defendant  were 
bound  to  take  notice  of  these  facts,  and  use  a  precaution  commen- 
surate  with  them. 

The  instruction  refused  for  the  defendant  proceeds  upon  the 
hypothesis  that,  as  the  plaintiff  was  on  the  road  track,  where  there 
was  no  road  or  street  crossing,  she  cannot  recover,  whether  the 
defendant  was  negligent  or  not.  This  proposition,  I  admit,  has 
many  authorities  to  support  it.  But  a  contrary  doctrine  was 
quoted  approvingly  in  this  court  in  Huehenkamp  v.  Citizens^  Rail- 
way^ supray  where  cases  were  cited  to  show  that  for  an  injury  neg- 
ligently inflicted  the  defendant  might  be  held  liable,  though  the 
plaintiff  was  a  trespasser.  See  Lynch  v.  NurdiUy  1  Ad.  &  E.,  N. 
S.,29,  per  Lord  Denman,  G.  J.;  Robinson  v.  Con^,  22  Vt  213; 
Birge  v.  Oardinerj  19  Conn.  507. 

This  principle  springs  immediately  out  of  the  common  and 
familiar  rule  that  every  person  shall  use  his  own  property  so  as  not 
to  hurt  or  injure  another.  It  is  in  accordance  with  this  priuci])le 
that,  though  a  person  to  do  a  lawful  thing,  yet  if  any  damage 
thereby  befalls  another,  which  he  could  have  avoided  by  reasonable 
and  proper  care,  he  shall  make  reparation.  As  before  remarked, 
the  defendant's  right  to  the  exclusive  and  unmolested  use  of  its 
railroad  track  is  undeniable.  And  we  may  concede  for  the  argu- 
ment that  the  plaintiff  had  no  right  to  be  on  the  track,  and  that 
she  was  there  improperly,  and  still  it  does  not  follow  that  she  can- 
not recover  for  an  injury  inflicted  upon  her  negligently.    The  right 
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of  the  defendant  to  the  free,  exclasiTe  and  anmolested  nae  of  itB 
railroad  is  nothing  more  than  the  right  of  every  other  land  pro* 
pr.stor  in  the  aotnal  occupancy  and  nse  of  his  lands,  and  does  not 
exempt  it  from  the  dnty  enjoined  by  law  npon  erery  person  so  to 
nse  his  own  property  as  not  to  do  any  unnecessary  or  avoidable 
injury  to  another.  The  fact  that  one  person  is  in  the  wrong  does 
not,  in  itself  discharge  another  from  the  obserranoe  of  due  and 
proper  care  toward  him,  or  the  dnty  of  so  exercising  his  own  rights 
as  not  to  injure  him  unnecessarily.  Kerwhacker  v.  C*  O.  di  C.R*  IL 
Oo^  8  Ohio  St.  172. 

The  cases  are  numerous  where  parties  have  been  held  responsible 
for  their  negligence,  although  the  party  injured  was,  at  the  time  of 
the  occurrence,  culpable,  and,  in  some  of  the  cases,  in  the  actual 
commission  of  a  trespass.  Thus,  in  The  New  Haven  Steambaai  it 
Transpariation  Go.  v.  Vanderbilt,  16  Oonn.  421,  the  supreme  court 
of  Connecticut  held  it  to  be  a  principle  of  law  that  while  a  party 
on  the  one  hand  shall  not  recover  damages  for  an  injury  which  he 
has  brought  upon  himself,  neither  shall  he,  on  the  other  hand,  be 
permitted  to  shield  himself  from  an  injury  which  he  has  done, 
because  the  party  injured  was  in  the  wrong,  unless  such  wrong  con- 
tributed to  produce  the  injury ;  and  even  then  it  would  seem  that 
the  party  setting  up  such  defense  is  bound  to  use  common  and 
ordinary  caution  to  be  in  the  right. 

In  Birffe  v.  Gardiner^  19  Conn.  507,  the  same  court  says:  ^ There 
is  a  class  of  cases  in  which  defendants  have  been  holden  responsible 
for  their  misconduct,  although  culpable  acts  of  trespass  by  the 
plaintififs  produced  the  consequences."  In  the  case  of  Bird  v.  HoU 
brooky  15  Eng.  Oom.  Law,  91,  it  was  held  that  where  the  defendant, 
who,  for  the  protection  of  his  property,  some  of  which  had  been 
stolen,  set  a  spring-gun,  without  notice,  in  a  walled  garden,  at  a 
distance  from  his  house,  and  the  plaintiff,  having  climbed  over  the 
wall  in  pursuit  of  a  stray  fowl,  was  shot,  he,  the  defendant,  was  lia- 
ble to  damages,  although  the  plaintiff  brought  the  injury  npon  him- 
self by  trespassing  upon  the  defendant's  inclosures. 

The  case  of  Vere  v.  Lard  Cawdor,  11  East,  568,  was  an  action 
of  trespass  for  shooting  and  killing  a  dog  of  plaintiff's,  in  which  it 
was  held  that  a  plea  in  bar  constituted  no  justificanon.  It  set  forth 
that  the  lord  of  the  manor  was  possessed  of  a  close,  and  that  the 
defendant,  as  his  game-keeper,  killed  the  dog  when  running  after 
haros  in  that  close  for  the  preservation  of  hares,  the  plea  not  aver- 
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ring  that  it  was  necessary  to  kill  the  dog  for  the  preservation  of  the 
hares^etc.  In  this  case  Lord  ELLSNBOBOUOHy  G.  J.,  said:  ^*  The 
question  is,  whether  the  plaintiff's  dog  incurred  the  penalty  of  death 
for  mnning  after  a  hare  in  another's  ground  ?  And  if  there  be  any 
precedent  of  that  sort,  which  autrags3  all  reason  and  sense,  it  is  of 
no  authority  to  govern  other  cases." 

To  the  same  effect  is  the  case  of  The  Mayor  of  Oolehesisr  r.  Brooks^ 
53  Eng.  Com.  Law,  376,  cited  in  1  Smith's  Lead.  Oas.  133,  a,  where 
it  was  held,  that  although  the  plaintiff  was  chargeable  with  wrong 
and  negligence  in  placing  and  keeping  the  deposit  of  a  bed  of  oys- 
ters in  the  channel  of  a  navigable  stream,  which  created  a  public 
nuisance,  yet  the  defendant  was  not  justifiable  in  mnning  his  vessel 
upon  the  deposit,  greatly  injuring  the  oysters,  when  there  was  room 
to  pass  in  the  stream  without  it^  and  the  injury  could  have  been 
avoided  by  the  use  of  reasonable  care  and  diligence. 

These  authorities  might  be  greatly  multiplied,  but  a  sufficient 
number  have  been  cited  to  show  the  established  rule.  And  in  the 
Ohio  case  before  referred  to  it  is  declared  by  the  court  that ''  where 
a  party  has  in  his  custody  or  control  dangerous  implements  or  means 
of  injary,  and  negligently  uses  them,  or  places  them  in  a  situation 
unsafe  to  others,  and  another  person,  although  at  the  time  even  in 
the  commission  of  a  trespass,  or  otherwise  somewhat  in  the  wrong, 
sustains  an  injury,  he  may  be  entitled  to  redress."  This  we  thins 
is  fully  as  broad  as  the  instructions  given  in  this  case.  The  sixth 
instruction  asked  by  the  defendant  and  refused  by  the  court  was 
properly  refused. 

The  instruction  given  for  the  plaintiff,  under  all  the  circum- 
stances of  this  case,  when  taken  together  were  not  objectionable,  and 
furnish  no  reason  for  a  reversal.  The  judgment  in  the  court  below 
having  been  for  the  plaintiff  will  be  affirmed.  The  o'ther  judges 
ooncur. 

Nora.— In 'the  rooent  oaae  of  the  BatUmore  A  OMo  R,  R.  Co,  t.  StaiSt»  Md.  86ft, 
the  ooart  of  appeals  of  Ifaiyland  held  that  where  a  person  walklnir  on  a  railroad 
traek  li  ran  oTer  and  klUed  by  an  engine  belonging  to  the  railroad  oompany,  the  ooiii« 
pany  li  responsible  In  damsges  for  such  killing,  though  the  deoeased  was  guilty  of  a 
want  of  ordinary  oare  and  pradence  In  so  walking  on  the  track,  proylded  It  appear 
that  the  accident  would  not  have  oocurred  If  the  sgents  of  the  railroad  company  had 
niedf  In  running  the  engine  which  occasioned  the  killing,  ordinary  prudence  and  cart 
In  glTlng  reasonable  and  usual  signals  of  its  4»proaoh,  and  In  keeping  a  reasonable 
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Dtfendaiit  oonTAjed  to  pUintiC  by  a  deed  containing  the  nsaal  eoTenanta,  land, 
part  of  which  waa  occnpied  by  a  railroad.  In  an  action  npon  the  covenant 
of  seisin,  hM,  that  the  covenant  of  seisin  was  not  broken;  but.  §enM6 
that  the  covenant  against  Incombranoes  was.    {See  note,  p.  431.) 

Action  for  damages  for  a  breach  of  coTenant  of  seizin  in  a  deed 
of  lands  from  defendant  to  plaintiflEl    The  opinion  states  the  case. 

H.  K.  White,  for  plaintiff  in  error. 
Donephan  d  Varies^  for  defendant  in  error. 

Wagner,  J.  Plaintiff  brought  suit  against  defendant,  upon  liis 
covenant  of  seizin  contained  in  a  deed  conyeying  certain  real  estate 
situated  in  Platte  county.  The  breach  assigned  was  that  at  the  time 
of  the  execution  and  delivery  of  the  deed  the  defendant  was  not 
seized  in  fee  simple  of  a  strip  of  land  100  feet  wide  running  through 
the  tract  conyeyed,  but  that  the  fee  in  such  strip  was  then  vested  in 
the  Platte  County  Railroad,  by  virtue  of  a  decree  rendered  in  the 
circuit  court  previous  to  the  execution  and  delivery  of  defendant's 
deed,  of  which  the  company,  at  all  times  since  the  delivery  of  the 
deed,  had  held  exclusive  possession. 

To  this  petition  the  defendant  demurred,  and  assigned  as 
reasons  therefor  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  because  *'  the  location  and  ude  of  a 
railroad  over  said  lands  in  the  petition  named  was  and  is  a  public, 
notorious  act  or  fact,  of  which  plaintiff  was  bound  to  take  notice, 
and  of  which  he  was  presumed  to  have  had  full  notice ;  and  all 
such  notorious  physical  facts  were  to  be  taken  into  consideration  in 
construing  the  deed  and  warranty  therein,  and  were  not  covered  by 
said  warranty  and  were  not  in  law  a  breach  thereof. 

The  court  sustained  the  demurrer  and  dismissed  the  petition, 
whereupon  the  plaintiff  brought  error. 

The  first  question  is,  whether  the  railroad,  by  its  prvHseedinga 
for  condemnation  which  resulted  in  the  decree  of  the  court,  became 
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in^wled  wiUi  s  fee-simple  title  in  the  strip  of  land,  or  whether  it 
■oqnired  m  mere  easement  It  is  well  settled  that  the  ooTenant  of 
seisin  is  not  broken  by  the  existenoe  of  easements  or  incnm* 
branoes  which  do  not  strike  at  the  technical  seisin  of  the  par> 
chaser.  Therefore  the  existence  of  a  highway  oter  part  of  the 
land  oonTeyed  is  no  breach  of  tlus  covenant,  since  it  has  beer 
firady  and  consistently  established  that,  although  the  public  may 
have  the  right  of  passage  over  the  way,  the  freehold  technically 
renudns  in  the  owner  of  the  soil.  Bawle  («3d  ed.),  51 ;  OoodMle  ▼• 
AOker,  1  Burr.  134 ;  OorMyau  ▼.  Van  Brundty  2  Johns.  357 ;  Jack* 
90n  Y.  Hathaway y  15  id  449 ;  LemiB  y.  «/ofis9,  1  Barr,  336 ;  P^ck  r. 
SmUh,  1  Conn.  103.    . 

By  the  first  section  of  the  act  chartering  the  Platte  County 
Railroad  Company,  power  is  given  the  company  to  take,  hold,  use 
and  enjoy  the  fee-simple  or  other  title  in  and  to  any  I'eal  estate. 
The  eighth  section  provides  that  where  the  owner  of  the  land 
through  which  such  road  shall  run  shall  refuse  to  relinquish  the 
right  of  way  to  the  road,  the  facts  shall  be  stated  to  the  circuit 
court,  and  the  judge  shall  appoint  three  disinterested  citizens  to 
view  the  land,  who  shall  take  into  consideration  the  value  of  the 
land,  and  the  advantages  and  disadvantages  of  the  road  to  the 
same,  and  report  what  damages  will  be  done  to  the  land.  And 
the  ninth  section  declares  that  if  no  valid  objection  be  made  to 
the  report,  the  court  shall  enter  judgment  in  favor  of  the  owner, 
against  the  company,  for  the  amount  of  the  damages  assessed,  and 
shall  make  an  order  vesting  in  the  company  the  fee-simple  title  to 
the'  land  B.  B.  Laws  of  Mo.  51,  52.  It  is  true  that  in  speak- 
ing of  the  title  which  the  company  acquire,  the  legislature  here 
uses  the  term  "  fee  simple ; ''  but  did  it  contemplate  a  fee  simple 
according  to  the  technical  legal  meaning  of  that  term  ? 

That  a  fee  simple  may  be  taken  and  acquired  through  the  exer- 
cise of  the  power  of  eminent  domain  may  be  conceded.  But  chat, 
I  apprehend,  would  be  where  an  absolute  and  unconditional  price 
was  paid  for  the  property.  In  determining  the  consideration  to 
be  paid  by  these  roads  for  the  right  of  way,  the  benefits  and 
advantages  accruing  to  the  owner  are  taken  into  calculation.  The 
benefits  snd  advantages,  then,  are  considered  as  forming  part  of  the 
purchase-money. 

But  suppose  the  road,  after  it  is  started,  ceases  to  exist,  and  its 
operation  is  abandoned,  will  the  land  revert  back  to  the  owne^ 
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may  the  road  keep  and  dispose  of  it  for  a  parpooe  entirely  different 
from  that  had  in  yiev  when  it  was  commenced  ?  It  seems  to  me 
there  can  be  but  one  answer  to  this  question.  There  might  be 
cases  where  the  oommissioners  and  the  court  would  not  award 
the  proprietor  any  thing  more  than  nominal  damages,  beliering 
that  the  benefits  would  be  greater  than  tha  value  of  the  land ;  and 
in  such  a  case,  if  the  road  should  cease  or  be  abandoned,  the  owner 
would  be  depriyed  of  his  estate  without  any  compensation.  In  the 
matter  of  highways,  where  lands  have  been  taken  and  appropriated 
in  this  way,  it  has  never  been  held  that  any  thing  more  than  an 
easement  passed  by  the  condemnation  and  the  payment  of  the 
amount  or  damages  assessed. 

The  use  is  vested  in  the  public,  but  the  reversionary  title  sti]] 
continues  in  the  owner  of  the  soiL  In  my  opinion,  notwithstand- 
ing the  language  used,  nothing  more  than  an  easement  passed  to 
the  road,  giving  it  perpetual  and  continuous  title  so  long  as  it  used 
the  land  for  the  purpose  for  which  it  was  taken,  but,  when  that  use 
was  abandoned,  then  it  would  revert  back  to  the  owner  of  the 
premises. 

We  do  not  think,  then,  there  was  any  technical  breach  of  seizin 
as  set  forth  in  the  petition. 

Some  conflict  of  authority  has  existed,  and  still  prevails,  as  to 
whether  the  existence  of  a  public  road  or  highway  over  the  property 
is  a  breach  of  any  of  the  usual  covenants.  The  prevailing  \«pinion, 
however,  is  that  it  is  a  breach  of  the  covenant  against  iucnm. 
branoes. 

In  an  early  case  in  New  York,  although  the  question  was'  not 
directly  decided,  yet  a  strong  doubt  was  expressed  whether  a  public 
road  could  properly  be  deemed  an  incumbrance.  Whiibeck  v.  Oook^ 
15  Johns.  483.  "  It  must  strike  any  one  with  surprise,"  said  Spbit- 
€£&.  J.,  in  that  case,  '^  that  a  person  who  purchases  a  farm  through 
which  a  public  road  runs  at  the  time  of  the  purchase,  and  had  sc 
^ong  run  before,  who  must  be  presumed  to  have  known  of  the  exist- 
ence of  the  road,  and  who  chooses  to  have  it  included  in  his  pur- 
chase, shall  turn  around  on  his  grantor  and  complain  that  the 
general  covenants  in  the  deed  have  been  broken  by  the  existence  of 
what  he  saw  when  he  purchased,  and  what  must  have  enhanced  the 
value  of  the  farm." 

In  Pennsylvania  the  question  was  directly  presented  in  Patterson 
V.  ArthurSy  9  Watts,  152,  and  the  court  expresses  its  surprise  that  » 
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bighwaj  should  erer  have  been  imagined  an  incumbrance  within 
the  covenants,  and  the  belief  that  it  had  been  the  universal  under- 
standing  of  both  sellers  and  purchasers  in  Pennsylvania  that  the  oov- 
e::ant  against  incumbrances  did  not  extend  to  public  roads.  This  case, 
hoviever,  was  not  an  action  brought  on  a  covenant  against  incum- 
brances, but  an  action  for  an  installment  of  the  purchase-money  by 
the  vendor.  This  doctrine  was  affirmed  in  Bobbins  v.  Browtiy  12 
Penn.  St  80,  but  the  court  went  on  to  say  that  if  a  person  pur- 
chased land  without  having  seen  it,  upon  the  representation  of  the 
vendor,  where  its  value  was  materially  lessened  by  a  public  high- 
way being  located  upon  it,  which  circumstance  was  not  made  known 
to  or  was  concealed  from  the  purchaser,  the  latter  might  obtuiu 
redress  by  an  action  on  the  case  for  deceit ;  or,  in  an  action  brought 
Against  him  for  the  purchase-money,  might  have  compensation 
made  by  a  deduction  therefrom. 

The  courts  of  Pennsylvania  are  the  only  ones  that  have  decided 
the  question  directly  in  the  negative ;  and  Mr.  Bawle,  in  explaining 
why  it  was  regarded  as  a  general  understanding  to  that  effect,  says 
that  it  was  originally  agreed  by  Penn,  at  the  formation  of  the  col- 
ony, that  there  should  be  laid  out  "  great  roads  from  city  to  city ;  ** 
and  as  the  wild  state  of  the  country  rendered  it  impossible  to  be 
done  otherwise  than  very  gradually,  it  became  the  custom  of  the 
proprietaries,  and  afterward  of  the  Commonwealth,  to  allow  all  the 
grantees  of  vacant  land  an  addition  in  the  proportion  of  six  acres 
for  every  hundred,  as  a  compensation  for  the  roads  that  should 
thereafter  be  opened.  This  was  so  universal  that,  although  the  dec- 
laration of  rights  in  the  constitution  provided  that  no  man's  prop- 
erty should  be  taken  or  applied  to  public  use  without  just  compen- 
sation being  made,  it  was  held  that  the  law  authorizing  a  turnpike 
to  lay  out  and  open  roads  without  compensation  was  no  infringe- 
ment of  the  constitution,  such  compensation  having  been  originally 
made  in  each  purchaser's  particular  grant.  McClenachan  v.  Corwin^ 
3  Yeates,  373.  And  from  this  circumstance,  and  the  fact  that  it  had 
been  considered  that  the  running  a  road  through  a  man's  land  con- 
ferred such  a  benefit  upon  him  as  to  fully  compensate  him,  is  traced 
the  common  understanding  which  forms  the  basis  of  the  decisiona 
But  in  an  early  case  in  Massachusetts  the  action  was  on  a  covenant, 
and  the  breach  assigned  was  the  existence  of  ^'  a  public  town  road  or 
way,  duly  laid  out  by  the  town  of  A.,  for  the  use  of  all  its  inhabi 
tauts,"  which  was  held  to  "re  an  incumbrance.    In  delivering  th« 
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opinion  of  the  court  Parsons,  C.  J.,  said :  ^  It  is  a  legal  obstmo- 
tion  to  the  purchaser  to  exercise  that  dominion  over  the  land  to  which 
the  lawful  owner  is  entitled.  An  incumbrance  of  this  nature  may  be  a 
frmekt  damage  to  the  purchaser,  or  the  damage  may  be  very  incon- 
siderable or  merely  nominal.  The  amount  of  damage  is  a  propor 
subject  of  consideration  for  the  jury  who  may  assess  them,  but  it 
oanui>t  affect  the  question  whether  a  public  town  road  is,  in  legal 
contemplation,  an  incumbrance  of  the  land  orer  which  it  is  laid.'' 
Kellogg  v.  IngersoU,  2  Mass.  101.  This  case  has  been  approved  and 
sustained  in  all  the  New  England  States,  and  it  is  now  considered  as 
definitely  settled  there  that  a  public  highway  does  constitute  a 
breach  of  the  covenant  against  incumbrances.  Herrick  v.  Moore, 
19  Me.  313;  Haynes  v.  Toungy  36  id.  560 ;  Pritchard  v.  AtkitiMn* 
3  N.  H.  335  ;  Butter  v.  Oahy  27  VL  742 ;  Parish  v.  Whitney,  3  Gray» 
516  ;  Hubbard  v.  Norton,  10  Conn.  431. 

Where  the  question  has  come  up,  the  same  doctrine  has  been 
approved  in  the  Western  States.  Thus,  it  was  held  that  where  the 
owner  of  a  tract  of  land  had  conveyed  to  a  railroad  company  a 
right  of  way  over  the  same,  upon  which  the  company  had  built  and 
were  operating  their  road,  and  subsequently  thereto  such  owner 
conveyed  the  same  land  to  another  by  a  deed  purporting  to  pass 
the  fee  to  the  entire  tract,  without  any  reservation  in  respect  to  such 
right  of  way,  the  easement  so  held  by  the  railroad  company  was  an 
incumbrance  on  the  land,  and  its  existence  constituted  a  breach  of 
a  covenant  against  incumbrances  contained  in  the  deed,  for  which 
the  covenantee  might  maintain  his  action.  Beach  v.  Miller,  51  IlL 
206.  So,  in  Iowa,  it  has  been  decided  that  a  right  of  way  for  a 
railroad  is  an  incumbrance  for  which  a  grantee  may  recover,  under 
a  covenant  against  incumbrances,  though  he  had  full  knowledge  of 
tich  incumbrances  at  the  time  he  accepted  the  deed.  Van  Wagner 
V.  Van  Nostrand,  19  Iowa,  422 ;  Barlow  v.  McKinley,  24  id.  69. 

All  the  authorities  concur  in  holding  that  an  easement  consti- 
tutes an  incumbrance.  If  a  person  acquires  the  fee  to  land  tree 
and  unincumbered,  he  obtains  the  exclusive  and  absolute  dominion 
over  it,  and  may  use,  enjoy  and  appropriate  it  to  any  purpose  he 
may  see  fit  But  if  it  is  subject  to  an  easement  or  an  incumbrance 
it  is  not  free,  nor  can  he  enjoy  it  to  the  fullest  extent  If  a  public 
highway  or  a  railroad  track  runs  over  it  he  cannot  have  its  unob- 
gtmcted  enjoyment,  for  it  is  used  by  /.hers  in  defiance  of  his  wilL 

When  a  purchaser  obtains  title  by  deed  without  covenants,  he,  of 


AUGUST  TERM,  1872,  43* 


Kellogg  T.  Malin. 


ooarse,  takes  it  subject  to  all  defects  and  incambrances  it  may  be 
nnder  at  the  time  of  the  conveyance.  But  if  he  insists  upon  and 
obtains  covenants  for  title,  he  has  the  right,  when  obtained,  to  rely 
upon  them  and  enforce  their  performance,  or  recover  damages  for 
their  breach.  The  vendor  is  not  compelled  to  make  covenants  when 
he  sells  land ;  but,  having  done  so,  he  must  keep  them,  or  respond 
in  damages  for  injuries  sustained  by  their  breach.  Nor  is  it  a  relief 
or  discharge  of  the  covenant  to  say  tbat  both  parties  knew  it  was 
not  true,  or  that  it  would  not  be  x)erformed  when  made.  A  person 
may  warrant  an  article  to  be  sound  when  both  buyer  and  seller 
Know  it  to  be  unsound  ;  so  the  seller  may  warrant  the  quantity  and 
quality  of  an  article  he  sells,  when  both  parties  know  it  is  not  of 
the  quantity  or  quality  warranted.  The  usual  reason  why  a  pur- 
chaser insists  upon  covenants  for  titles  or  a  warranty  of  quality  or 
quantity,  is  because  he  fears  that  the  title  is  not  good,  or  that  the 
article  lacks  either  in  quantity  or  quality. 

Then,  as  a  highway  or  a  railroad  located  and  running  over  one's 
.and  is  an  incumbrance,  and  to  a  greater  or  less  degree  obstructs 
and  incumbers  the  free  use  and  enjoyment  of  the  land,  it  follows 
that  a  person  selling  land  thus  incumbered,  and  covenanting  that 
it  is  not,  must  be  held  to  perform  his  covenant  by  its  removal^  or 
respond  in  damages. 

The  points  raised  in  the  demurrer,  therefore,  were  not  all  well 
taken,  but  the  judgment  must  be  affirmed,  because  the  allegations 
in  the  x)etition  set  out  no  cause  of  action  — a  breach  of  seizin  only 
being  averred. 

Judgment  affirmed.    The  other  judges  concur. 

NOTS.-  8m  BBnch  t.  MlOer,  t  Am.  Rap.  SBO  (51  m.  906),  wherein  It  wm  held  that  tht 
rtffbt  of  wttf  of  e  rallroed  to  e  breech  of  e  co?eaeiit  egalnat  incumbnuioee.  See.  tdMo 
LuMrnL  ▼.  Danforth^  8  Am.  Rep.  49S.  —  Rsp. 
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MuKX  y.  Fobs,  plaintiff  in  error. 
(UM0.0B.) 

Fomign  judgment — how  far  eonelum9&, 

in  «  salt  brought  upon  a  Judgment  rendered  In  another  State,  the  record  ol 
which  ahowed  that  the  defendatfi  appeared  and  pleaded  therein,  defendast 
set  up  in  anawer  that  he  was  never  aerred  with  process  in  the  original 
action,  did  not  know  of  the  action,  and  did  not  authorize  anj  one  to  appear 
for  liim,  and  that  he  had  a  good  defense  to  such  action  upon  the  merits. 
HM  (WAavKB,  J.,  dissenting),  tliat  the  answer  was  good.   (See  neie,  9. 488.) 

The  opinion  states  the  case. 

J.  B.  DrnmxB,  for  plaintiff  in  error. 

0*  H.  Green  and  Louie  Hencky  for  defendant  in  error. 

Bubs,  J.  This  was  a  snit  npon  the  reoordof  a  judgment  rendered 
in  Mississippi,  and  though  many  questions  are  raised,  I  will  con* 
sider  but  one.  For  one  of  his  defenses  the  defendant  set  forth  the 
alleged  indebtedness  for  which  the  judgment  was  rendered,  charged 
that  it  was  paid  off  and  discharged  before  the  suit  was  instituted  ; 
that  he  had  left  Mississippi  and  was  not  a  resident  of  that  State 
when  it  was  instituted;  that  no  service  of  process  was  had  npon 
him ;  that  he  did  not  know  of  the  suit  and  never  authorized  any 
one  to  appear  to  it  for  him.  The  Mississippi  record  shows  appear- 
ance by  attorney  and  plea,  and  that  part  of  the  answer  setting  forth 
the  above  facts  was,  on  motion  of  plaintiff,  stricken  out  The  pres- 
ent record  shows  that  it  was  not  stricken  out  for  defect  or  informal- 
ity, but  upon  the  ground  that  the  judgment  could  not  be  thus 
impeached. 

Counsel  have  discussed  the  vexed  question  whether  this  Missis- 
sippi record  imported  absolute  verity,  so  that  the  recital  of  service 
and  defendant's  appearance  could  not  bo  contradicted,  and  have  cited 
authorities  upon  both  sides.  The  afiSrmative  of  this  question  was 
taken  by  this  court  in  Warren  v.  Luehy  16  Mo.  102,  and  if  the  lan- 
guage of  Judge  Scott  is  to  be  taken  literally,  a  judgment,  though 
rendered  without  appearance  in  fact  or  notice  to  defendant,  must  be 
paid  by  him,  or  he  must  go  to  the  State  where  it  was  rendered  —  per- 
haps to  Oregon  or  Maine  —  and  move  to  set  it  aside. 
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Bat  we  wte  not  to  noderatuid  the  language  of  the  ooort  as  ahnU 
ting  off  eqoitable  defenses.  That  qaestion  was  not  before  it»  and 
when  the  judge  says  that  recitals  import  absolute  verity,  and  that 
defendant  is  estopped  from  disputing  them,  he  only  means  that  the 
ju^;nient  istohave  the  focce  of  a  domestic  one,  which  must  be 
attacked  by  a  direct  proceeding. 

That  a  judgment  may  be  impeached  for  fraud  or  mistake  cannot 
be  questioned.  Rogers  v.  Owinn^  %l  Iowa,  58  ;  Pearc$  r.  Oln$g,  20 
Gonn.  644 ;  Ohritinuu  y.  Russett,  5  Wall  290.  If  it  be  a  domestio 
one;,  a  motion,  if  made -in  season,  will  reach  it,  and  is  a  proper 
remedy.  Dawning  v.  StiUf  43  Mo.  309.  It  may  also  be  set  ftide  by 
<:rror  or  bilL  ^  Courts  are  in  the  constant  habit  of  relieving  parties 
upon  equitable  terms  from  judgments  rendered  against  them  in  con« 
sequence  of  the  fraudulent  acts  of  the  successful  party  or  his  attor- 
ney ^  (Jio^tfrs  V.  Owinn,  supra);  and  what  greater  firaud  than 
falsely  to  enter  an  appearance  in  order  to  obtain  jurisdiction  over  a 
defendant  ? 

The  ouly  question,  then,  is,  whether  the  judgment  may  be 
attacked,  and  the  want  of  jurisdiction  and  the  fimudulent  simulated 
appearance  be  shown  by  answer,  or  whether  the  party,  who  is  not 
supposed  to  know  of  its  existence  and  sued  upon  it,  shall  be  com- 
pelled to  go  to  the  State  vfjxere  it  was  rendered,  and  there  piooeed 
directly  to  overthrow  it.  I  infer  that  t}m  latter  will  not  be  required, 
from  several  considerations.  First,  the  suit  is  upon  a  judgment 
If  obtained  by  fraud  and  without  jurisdiction,  it  is  no  judgment — 
is  void  and  will  be  so  declared  if  the  fact  is  made  to  appear ;  the 
defense  goes  to  its  very  existence.  Second,  citizens  are  not  driven 
to  foreign  States  to  protect  their  rights.  If  they  have  a  legal  right, 
or  are  being  subjected  to  a  wrong,  they  may  look  for  protection  to 
the  tribunal  having  jurisdiction  over  them  and  j^he  subject-matter, 
if  the  opposing  party  has  placed  himself  within  this  jurisdiction. 
Third,  it  would,  in  many  cases,  be  oppression  or  an  absolute  denial 
of  justice.  The  inconvenience  and  expense  of  going  to  a  distant 
State^  of  there  employing  counsel  and  litigating  the  matter,  would 
often  be  so  great  that  the  suffering  party  would  rather  pay  a  pretty 
large  judgment,  although  fraudulently  obtained,  than  to  undertake 
to  set  it  aside.  And  besides  he  might  not  succeed  in  his  direct  pio- 
ceeding  abroad  until  long  after  it  had  been  collected  at  home.' 
Fourth,  the  statute  expressly  authorizes  equitable  defenses,  and  pro- 
vides for  aflSrmative  relief,  wliere,  under  the  old  sytem,  a  ill 
Vol.  XI.  — 5.5 


431  MISSOURI, 


Mart.  Fon. 


neoeesary  under  which  a  snit  in  ohanoery  mm  institatedi  Now,  if 
the  snbjeot-matter  of  the  bill  shows  a  defbnse  to  a  pending  snit^  it 
may  be  set  out  as  a  defense  by  way  of  answer. 

The  error  of  the  court  below  was  in  striking  out  a  defense  of 
this  character.  It  did  not  distinguish  between  the  old  plea  in  bar 
and  the  setting  forth  of  facts  which  in  equity  should  destroy  the 
judgment  We  may  adhere  to  Warr&n  y.  Luskf  and  stiU  permit 
a  party  to  allege  and  show  that  the  judgment  was  obtained  by 
such  firaud  as  went  to  the  jurisdiction  of  the  court,  and  to  do  thi» 
we  will  not  compel  him  to  go  to  the  situs  of  a  foreign  judgment, 
but  permit  him  to  make  it  as  a  defense  whenever  and  whereyer 
such  judgment  is  sought  to  be  enforced.  I  say  nothing  of  any 
other  fraud  ezoept  that  which  would  go  to  the  jnrisdicti<m.  If 
that  was  obtained,  the  party  may  be  required  to  attack  the  judg- 
ment where  rendered.  But  in  this  yiew  it  would  not  be  sufficient 
to  simply  set  out  the  fraudulent  appearance,  but  he  must  show  that 
he  was  injured  by  it ;  for,  if  he  has  no  defense  to  the  claim,  there 
is  no  warrant  for  equitable  interference.  In  the  case  at  bar  he 
has  done  both,  and  if  the  facts  set  forth  in  the  answer  which  was 
stricken  out  are  true,  the  plaintiff  is  not  entitled  to  judgment 

I  have  said  nothing  to  impugn  the  authority  of  Warren  y.  Luik 
in  a  proper  case.  But  if  it  is  considered  to  warrant  the  action  of 
the  court  below  in  the  case  at  bar,  it  so  far  goes  beyond  the 
receiyed  interpretation  of  the  constitutional  proyisions  requiring 
credit  to  be  giyen  to  the  judgments  of  other  States.  The  rule  is 
that  they  are  to  be  just  as  conclusiye  as  domestic  judgments,  wiih 
this  excepiian,  that  'Hhey  are  open  to  inquiry  as  to  the  jurisdiction:' 
and  notice  to  defendant ''  {Christmas  y.  Xussetty  6  Wall,  305),  and 
this  inquiry  can  be  made  notwithstanding  the  recitals.  Harris  y. 
Hardeman^  14  How.-  (IT.  S.)  334,  quoting  and  approving  the  emphatic' 
language  of  Maboy,  J.,  in  Siarbuck  y.  Murray,  5  Wend.  156; 
£err  r.  Kerr,  41  N.  T.  272 ;  Rape  v.  ffeaian,  9  Wis.  328 ;  Pollard  y. 
Baldwiny  22  Iowa,  328. 

The  reasoning  of  Mabot  in  Siarbuck  y.  Murray,  as  quoted  and 
approved  in  Harris  y.  Hardeman,  is  unanswerable.  Alter  citing 
many  authorities  he  says :  ^^  This  doctrine  does  not  depend  merely 
upon  adjudged  cases.  It  has  a  better  foundation ;  it  rests  upon 
a  principle  of  natural  justice.  No  man  is  to  be  condemned  without 
the  opportunity  of  making  a  defense,  or  to  have  his  property  taken 


UCTOBEE  TERM,  IbU.  435 


Man  T.  Fore. 


from  him  bj  a  judicial  sentence  without  the  piidlege  of  showing,  if 
he  can,  the  claim  against  him  to  be  unfounded 
'  ^  But  it  is  contended  that  if  the  other  matter  may  be  pleaded 
by  defendant,  he  is  estopped  from  asserting  any  thing  against  the 
allegation  conUii^^  in  the  record.  It  imports  perfect  verity  i^ 
i»  said,  and  the  parties  to  it  cannot  be  heard  to  impeach  it  It 
appears  to  me  that  this  proposition  assumes  the  yery  fact  to  be 
established  which  is  the  only  question  in  issue.  For  what  pur- 
pose does  the  defendant  question  the  jurisdiction  of  the  court  ? 
Solely  to  show  that  its  proceedings  and  judgments  are  roid,  and 
theredFore  that  the  supposed  record  is  in  truth  no  record.  If  the 
defendant  did  not  have  proper  notice  of  and  did  not  appear  to  the 
original  action,  all  the  State  courts,  with  one  exception,  agree  in 
opinion  that  the  paper  introduced  as  to  him  is  no  record ;  but  if 
he  cannot  show,  eren  against  the  pretended  record,  that  fact,  on 
the  alleged  ground  of  the  incontroyertible  yerity  of  the  record,  he 
is  deprived  of  his  defense  by  a  process  of  reasoning  that  to  my 
mind  is  little  less  than  sophistry.  The  plaintifb  in  effect  declare 
to  the  defendant  the  paper  declared  on  is  a  record  because  it  sayi 
you  appeared,  and  you  appeared  because  the  paper  is  a  record.'' 

Beliance  is  had,  in  favor  of  the  doctrine  of  absolute  verity,  upon 
JUiUs  V.  Durt/ee,  7  Oranch,  481 ;  but  that  case  has  not  been  gen- 
erally followed,  at  least  in  the  sense  now  sought  to  be  given  it.  A 
I>arty  about  to  perpetrate  a  fraud  by  obtaining  judgment  against 
one  without  his  knowledge,  would  of  course  see  that  the  record 
showed  an  appearance,  and  to  estop  the  latter  from  showing  the 
record  to  be  a  nullity  would  offer  a  bounty  to  such  frauds.  Oounsel. 
lely  upon  Christmas  v.  Russell^  5  Wall.  290,  but  the  question  could 
not  arise  in  that  case,  inasmuch  as  the  party  had,  appeared  and 
made  defense,  and  upon  other  questions  the  record  was  conclusive. 
,  Judge  Adams  concurring.  The  judgment  will  be  reversed  and  the 
cause  remanded. 

Wagkbb,  J.,  delivered  a  dissenting  opinion. 

No«B.~8ee  Dimlap  t.  Oody,  7  Am.  Rep.  IM.  and  the  nole  thereto,  wherain  the 
Mithoiitlee  on  the  question  are  oollated.  See,  elao,  Mdhop  t.  Anmm,  7  td.  MS; 
McLairtn  t.  JTeMer,  8  Id.  801 ;  JTfnnier  t.  JTfnntor,  6  Id.  188.  The  ITnlted  Stetee  euiireme 
eourt,  at  the  October  term,  187B,  rendered  the  following  judgment  ae  to  the  eonclu^ 
alTeueae  of  a  Judgment  of  another  State.  The  case  was  Thompmm  t.  WMtman,  ii^ 
•Ror  to  the  cirouit  court  of  the  United  States,  for  the  southern  district  of  New  Tork. 
The  opinion  has  not  yet  been  reported. 

Mr.  Justice  Bbadi<ht  dellTered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  for  taking  an4  carrying  away  goods,  prlginally  brpiight 
la  the  superior  court  of  New  7ork  city*  and  remoyed  by  ihe  defendant  (now  plaintiff 
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tai  «ior)  Into  (Im  otroult  oourt  of  (Im  United  flUlfli.  The  dMtanlloii  ofaaqiM  that  os 
Um  ttth  of  September,  IMS,  the  defendant,  with  f oree  and  anna,  on  the  hish  aaia.  1» 
the  ootwafd  Tloinlty  of  the  narrowa  of  the  port  of  New  York,  and  within  the  eouthem 
dletdot  of  New  York,  eelaed  and  took  the  iloop  Ann  L.  Whitman,  with  her  taokTei, 
furniture,  etc.,  the  property  of  the  plalntlf,  and  carried  away  and  oonTarted  the  eame. 
The  defendant  pleaded  not  guilty  and  a  epeolal  plea  In  bar.  The  latter  plea  Justlfled 
the  trMpaM  by  Mttlng  up  that  the  plaintiff,  a  resident  of  New  Tock«  on  the  day  of 
nelsure,  was  raking  and  gathering  olame  with  eald  sloop  In  the  waten  of  New  Jeney« 
to  wit,  within  the  limits  of  the  oounty  of  Monmouth,  contrary  to  a  law  of  that  StatSb 
and  that  by  Tlrtue  uf  said  law  the  defendant,  who  was  sheriff  of  said  county,  selie|i 
thajl^op  wlthla.iAie  Ilmlttf  there<tf,  and  In  formed  a#slnst  her  before  two  jnsttoiM  ci  tnls 
peace  of  said  county*  by  whom  she  was  condemned  and  ordered  to  be  sold.  In 
to  this  plea  the  plaintiff  took  issue  ss  to  the  place  of  selsurs,  denying  that  It 
within  the  State  of  New  JerMy,  or  the  county  of  Monmouth,  thus  challenging  the 
Jurledlotlon  of  the  Justices,  as  well  as  the  right  of  the  defendant  to  make  the  selanrs. 
On  the  trial  conflicting  testimony  was  given  upon  this  point,  but  the  defendant  pre* 
dnoed  a  record  of  the  proceedings  before  the  justices,  which  stated  the  offense  as 
having  been  committed,  and  the  selsure  was  made,  within  the  oounty  of  Monmouth*, 
with  the  history  of  the  proceedings  to  the  condemnation  and  order  of  sale.  The 
defendant  claimed  that  this  record  was  conclusive  both  ss  to  the  Jurisdiction  of  the 
court  and  the  merits  of  the  case,  and  that  It  was  a  bar  to  the  action,  and  requested  the 
court  so  to  charge  the  Jury.  Bat  this  wss  refused,  and  the  oourt  charged  that  the 
said  record  wss  only  prima  /octe  evidence  of  the  facts  therein  stated,  and  threw  upoft 
the  plaintiff  the  burden  of  proving  the  contrary.  The  defendant  excepted,  and  the 
Jury,  under  the  direction  of  the  court,  found  for  the  plaintiff  generally,  and.  In  ansi 
to  certain  questions  framed  by  the  court,  found  specially,  first,  that  the  selaure 
made  within  the  State  of  New  Jersey ;  secondly,  that  it  was  not  made  In  the  county  of 
Monmouth;  thirdly,  that  the  plaintiff  whs  not  engaged  on  the  day  of  the  selxure  in 
taking  clams  within  the  limits  of  the  county  of  Monmouth.  Judgment  being  ren- 
dered for  the  plaintiff,  the  esse  Is  brought  here  for  review. 

The  main  question  In  the  cause  Is,  whether  the  record  produced  by  the  defendant 
was  conclusive  of  the  Jurisdictional  facts  therein  contained.  It  stated,  with  due  par- 
ticularity, sufficient  facts  to  give  the  justices  jurisdiction  under  the  law  of  New 
Jersey.  Gould  that  statement  be  questioned  collaterally  In  another  action  brought  la 
another  State  ?  If  It  could  be,  the  ruling  of  the  court  wss  substantially  correct.  If 
not,  there  was  error.  It  is  true  that  the  court  charged  genendly  that  the  record  was 
only  prima  facU  evidence  of  the  fsots  stated  therein ;  but  as  the  jurisdictional  ques- 
tion was  the  principal  question  at  Issue,  and  as  the  Jury  was  required  to  find 
specially  thereon,  the  chaige  may  be  regarded  as  having  rsferenoe  to  the  question  of 
jurisdiction.  And  if  upon  that  question  It  wss  oorrsot,  no  Injury  was  done  to  the 
defendant. 

Without  that  provision  of  the  constltotlon  of  the  United  States  which  declares  that 
**fUll  faith  and  credit  shall  be  given  in  each  State  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  State,'*  and  the  act  of  congress  psssed  to  carry 
It  Into  effect,  It  Is  clear  that  the  record  In  question  would  not  be  conclusive  as  to  the 
facts  necessary  to  give  the  justices  of  Monmouth  oounty  jurisdiction,  whatever 
might  be  its  effect  In  New  Jersey.  In  any  other  State  It  would  be  regarded  like  any 
foreign  Judgment ;  and  as  to  a  foreign  judgment  It  is  perfectly  well  settled  that  the 
Inquiry  is  si  ways  open,  whether  the  court  by  which  It  was  rendered  had  jurisdiction  of 
the  person  or  the  thing.  "  Upon  principle,**  says  Chief  Justice  MabbbalEh  **  It  would 
seem  that  the  operation  of  every  Judgment  must  depend  on  the  power  of  the  court  to 
render  that  judgment ;  or,  in  other  words,  on  Its  Jurisdiction  over  the  subject-matter 
which  it  has  determined.  In  some  esses,  that  jurisdiction  unquestionably  depends  ss 
well  on  the  state  of  the  thing  as  on  the  constitution  of  the  court.  If  by  any  means 
whatever  a  priae  opnrt  should  be  Induced  to  condemn,  ss  prise  of  war,  a  veceel  which 
was  never  captured,  It  could  not  be  contended  that  this  condemnation  operated  a 
change  of  property.  Upon  principle,  then,  It  would  seem  that,  to  a  certain  extent, 
sapaclty  of  the  oourt  to  sot  upon  Uie  thing  condemned,  arising  from  its  being  wfthla 
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•r  without,  Its  JurlMltotloii,  at  w«ll  at  the  oonstttutlon  of  the  ooart«  auqr  bo  eooddorad 
h7 that  tr!1ninol  which  l«  to  decide  on  the  eteotof  the  unteoee.**  Bowt.  BlmO^ 
4  GraQoh,  800.  To  the  aune  effect  see  Stcwy  on  the  Oonetltution»  chap.  XZIX  s  1 
Oreenleaf  on  Bridence,  f  610. 

The  act  of  congreia  ahore  referred  to,  which  waa  iWMwed  Mth  of  May,  1790  (1  Stat. 
189>  after  provldlnc  for  the  mode  of  authenticating  the  acta,  recofda  and  judicial 
proceedings  of  the  States,  declares,  *'  and  the  said  records  and  Judicial  proceedlng»» 
authenticated  as  aforesaid,  shall  have  such  faith  and  credit  gtren  to  them  In  ererj  court 
within  the  United  States,  aa  they  have  by  law  or  usage  in  the  courts  of  the  State  fM>m 
whence  the  said  records  are  or  diall  be  taken."  It  has  been  sopposed  that  this  act,  in 
connection  with  the  constitutional  proTlsion  which  It  waa  intended  to  carry  out,  had 
the  effect  of  rendering  the  Judgmenta  of  each  State  equlTalent  to  domestic  Judgmenta 
In  CTcry  other  State,  or  at  least  of  glTlng  to  them  in  cTery  other  State  the  same  effect,  in 
all  respects,  which  they  ha^e  In  the  State  where  they  are  rendered.  And  the  language 
of  this  court  In  MiOi  t.  Duruee,  7  Oranch,  484,  seemed  to  giTe  countenance  to  this  Idea. 
The  court  In  that  case  held  that  the  act  gare  to  the  Judgmenta  of  each  State  the  same 
conclusive  effect,  as  records.  In  all  the  States,  as  they  had  at  home ;  and  that  nU  debet 
could  not  be  pleaded  to  an  action  brought  thereon  In  another  State.  This  decision 
has  noTcr  been  departed  fM>m  In  relation  to  the  general  effOct  of  such  Judgments 
where  the  questions  raised  were  not  questions  of  Jurisdiction.  But  where  the 
Jurisdiction  of  the  court  which  rendered  the  Judgment  has  been  assailed,  quite 
a  different  Tlew  has  prevailed.  Justice  Siobt,  who  pronounoed  the  Judgment  in 
mito  T.  Duryee,  in  his  Commentary  on  the  Constitution,  after  staling  the  general  doc- 
trine established  by  that  case  with  regard  to  the  conclustre  effect  of  Judgments  of 
one  State  in  every  other  State,  adds:  **  But  this  does  not  prevent  an  inquiry  Into  the 
Jurisdiction  of  the  court  in  which  the  original  Judgment  was  given,  to  pronounce  It ; 
or  the  right  of  the  State  Itself  to  exercise  authority  over  the  person  or  the  subject- 
matter.  The  constitution  did  not  mean  to  confer  upon  the  Statea  a  new  power  or 
Jurisdiction ;  but  simply  to  regulate  the  effect  of  the  acknowledged  Jurisdiction  over 
persons  and  things  within  their  territory.*'  Com.  on  Const.,  f  1818.  In  the  Com* 
aentary  on  the  Conflict  of  Laws,  f  600,  substantially  the  same  remarks  are  repeated, 
with  this  addition:  **It "  (the  constitution)  ** did  not  make  the  Judgments  of  other 
9fcates  domestic  Judgments  to  all  Intenta  and  purposes;  but  only  gave  a  general 
validity,  faith  and  credit  to  them,  as  evidence.  No  execution  can  Issue  upon  such 
Judgments  without  a  new  suit  In  the  tribunals  of  other  States.  And  they  enjoy  not 
the  right  of  priority  or  Hen  which  they  have  in  the  State  where  they  are  pronounced, 
but  that  only  which  the  lex  fori  gives  to  them  by  Its  own  laws  in  their  character  of 
foreign  Judgments."  Many  cases  In  the  State  courts  are  referred  to  by  Justice  SrORT 
In  support  of  this  view.  CSiancellor  Ksirr  expresses  the  same  doctrine  In  nearly  the 
same  words,  In  s  note  to  his  Commentaries,  vol.  1,  p.  281.  ^^The  doctrine  In  MUle  v. 
Duryee^**  says  he,  **  Is  to  be  taken  with  the  qualification  that,  in  all  Instances,  the  Juria- 
diction  of  the  court  rendering  the  Judgment  may  be  Inquired  Into,  and  the  plea  of 
ng  debet  will  allow  the  defendant  to  show  that  the  court  had  no  Jurisdiction  over  his 
person.  It  Is  only  when  the  Jurisdiction  of  the  court  In  another  State  Is  not 
impeached,  either  as  to  the  subject-matter  or  the  person,  that  the  record  of  the  Judg* 
roent  is  entitled  to  full  faith  and  credit.  The  court  must  have  had  Jurisdiction  not 
only  of  the  eauae,  but  of  the  parties,  and  In  that  case  the  Judgment  Is  final  and  con* 
elusive."  The  learned  commentator  adds,  however,  this  qualifying  remark:  "A 
special  plea  In  bar  of  a  suit  on  a  Judgment  In  another  State,  to  be  valid,  must  deny, 
by  positive  avermenta,  CTery  fact  which  would  go  to  show  that  the  court  In  another 
State  had  Jurisdiction  of  the  person,  or  of  the  subject-matter."  See,  also,  2  Kent's 
Com.  9S,  note,  and  oases  cited. 

In  the  case  of  H<mtpU>n  v.  M eOmnel,  8  Wheat.  284,  this  court  reiterated  the  doctrine 
of  MiUa  V.  Duryee^  that  **  the  Judgment  of  a  State  court  should  have  the  same  credit, 
validity  an^  effect  In  every  other  court  of  the  United  States  which  It  had  In  the  State 
courts  where  It  was  pronounoed ;  and  that  whatever  pleas  would  be  good  to  a  suit 
therein  in  such  State,  and  none  others,  could  be  pleaded  tn  any  court  In  the  United 
Btatsa.      But  in  the  subsequent  case  of  M'Elnrn^fit  v.  Co/ien,  13  Peters.  812,  the  court 
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•BptelnedthatiMlllwrtn  JMDiT.i)iir||M,iiorlnJXBiii|i(0iiT.  JlftaDfMMK,fn» 

to  ezelude  plett  of  svoldaBoe  and  MtlcteoUoii,  mioh  at  paymont,  ataftiifee  of  Itmlta- 

tlooa,  eta ;  or  pleaa  danjlDg  the  Jurladlotlon  of  the  court  in  which  the  Jodcment  was 

fiTen:  and  quoted,  with  approbation,  the  remark  of  Justice  8fOBT« that** the Con- 

ttltutton  did  not  mean  to  confer  a  new  power  of  jurledlotton,  but  timply  to  regulate 

the  effect  of  the  acknowiediced  Jurladlotlon  orer  perMHis  and  thln^  within  the 

State/* 

The  case  of  Londes  t.  Brant,  10  How.  8A8,  has  been  quoted  to  show  that  a  Judgment 
cannot  be  attacked  In  a  collateral  proceeding.  There  a  Judgment  relied  on  by  the 
defendant  was  rendered  In  the  territory  of  Louisiana  in  1806,  and  the  objection  to  It 
was  that  no  return  appeared  upon  the  summons,  and  the  defendant  was  proTod  to  have 
been  absent  in  Mexico  at  the  time ;  but  the  Judgment  commenced  In  the  usual  form, 
**  And  now  at  this  day  come  the  parties  aforesaid  by  their  attorneys,**  etc  The  court 
pertinently  remarked  that  the  defendant  may  haTC  left  behind  counsel  to  defend  suits 
brought  against  him  In  his  absence,  but  that  If  the  recital  waa  false  and  the  Judgment 
▼oidable  for  want  of  notice,  it  should  ha^e  been  set  aside  by  oiidtta  Querela  or  motion 
in  the  usual  way,  and  could  not  be  Impeached  collaterally  ( p.  871 }.  Here  It  Is  CTldent 
the  proof  failed  to  show  want  of  Juiisdlotton.  The  party  assailing  the  Judgment 
ahould  haye  shown  that  the  counsel  who  appeared  were  not  employed  by  the  defend- 
ant, according  to  the  doctrine  held  in  the  cases  of  Shumvmii  ▼•  SUBman^  6  Wend.  488 ; 
Aldrfeh  T.  JKianev*  ^  Oonn.  880 ;  and  Price  t.  fToftl,  1  Dutch.  S8.  The  remark  of  the 
court  that  the  Judgment  could  not  be  attacked  in  a  collateral  proceeding  was  unneo- 
esaary  to  the  decision,  and  was.  In  effect,  overruled  by  the  subsequent  eases  of  JXArey 
▼•  KeUhum  and  ITebster  t.  field.  jyArcy  t.  Ketehmm,  11  How.  188,  waa  an  action  in  tha 
dicult  court  of  the  United  States  for  Louisiana,  brought  on  a  Judgment  rendered  In 
New  York  under  a  local  statute,  against  two  defendants,  only  one  of  whom  was  serred 
with  process,  the  other  being  a  resident  of  Louisiana.  In  that  case  It  was  held  by  this 
oonrt  that  the  Judgment  was  void  as  to  the  defendant  not  serred,  and  that  the  law  of 
New  York  could  not  make  it  valid  outside  of  that  State ;  that  the  constitutional  pnH 
▼laion  and  sot  of  congress  giving  full  faith,  credit,  and  effect  to  the  Judgments  of  each 
State  In  every  other  State  do  not  refer  to  the  Judgments  rendered  by  a  court  having  no 
Jurisdiction  of  the  partlea;  that  the  mischief  intended  to  be  remedied  was  not  only 
the  inconvenience  of  retrying  a  cause  which  had  once  been  fairly  tried  by  a  compe- 
tent tribunal,  but  also  the  uncertainty  and  confusion  that  prevailed  in  Ibigland  and 
this  country  as  to  the  credit  and  effect  which  should  be  given  to  foreign  Judgments, 
some  courts  holding  that  they  should  be  conclusive  of  the  matters  adjudged,  and 
others  that  they  should  be  regarded  as  only  prima  fade  binding.  But  this  uncertainty 
and  confusion  related  only  to  valid  Judgments ;  that  is,  to  Judgmente  rendered  in  a 
cause  in  which  the  court  had  Jurisdiction  of  the  parties  and  cause,  or  (as  might  have 
been  added)  In  proceedings  in  twn,  whare  the  court  had  Jurisdiction  of  the  res.  No 
effect  was  ever  given  by  any  court  to  a  Judgment  rendered  by  a  tribunal  which  had 
not  such  Jurisdiction.  "  The  international  law  as  It  existed  among  the  States  In  ITMK" 
say  the  court,  **  was  that  a  Judgment  rendered  In  one  State,  assuming  to  bind  the  per- 
son of  a  dtlien  of  another,  was  void  within  the  foreign  State,  when  the  defendant  had 
not  been  served  with  process  or  voluntarily  made  defense,  because  neither  the  legis- 
lative Jurisdiction,  nor  that  of  courts  of  Justice,  had  binding  force.  Subject  to  this 
establUhed  principle  congress  also  legislated,  and  the  question  is  whether  It  waa 
intended  to  overthrow  this  principle  and  to  declare  a  new  rule,  which  would  bind  the 
dtliens  of  one  State  to  the  laws  of  another.  There  was  no  evil  In  this  part  of  the 
existing  law,  and  no  remedy  called  for,  and  In  our  opinion  congress  did  not  Intend  to 
overthrow  the  old  rule  by  the  enactment  that  such  faith  and  credit  should  be  given  to 
records  of  Judgments  as  they  had  In  the  States  where  made  ( p.  176 ). 

In  the  subsequent  case  of  Wtbtter  v.  fisid,  11  How.  487,  the  plaintiff  claimed  by  virtue 
of  a  sale  made  under  Judgments  in  behalf  of  one  Johnston  and  one  Brigham  against 
''  The  Owners  of  Half-Breed  Lands  lying  in  Lee  county,'*  Iowa  territory,  Ip  pursuance 
of  a  law  of  the  territory.  The  defendant  offered  to  prove  that  no  service  had  ever 
seen  made  upon  any  person  In  the  suits  in  which  the  Judgments  were  rendered,  and 
DO  notice  by  publication  as  required  by  the  act.    ThIa  court  held  that,  as  there  waa  ne 
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MrriM  of  proocM,  the  JndgiMnU  ww  nuUttlM.  Fwkapt  It  appMrtd  on  the  Cmw  of 
the  Jodcmeote  in  that  oeee  that  no  tarvloe  ww  made ;  but  the  eonit  held  that  the 
defendant  was  entitled  to  piova  that  no  notloe  wae  glY<an«  and  that  aone  waa  puh- 

Ushed. 

In  BanrlB  t.  Hardeman  «t  oU  14  How.  m,  whloh  waa  a  writ  of  enor  to  a  Judcment 
held  i«ld  by  the  court  for  want  of  aerfioe  or  iHooeat  on  the  def endantk  the  aubjeot 
now  under  contiidentlon  wae  gone  over  by  ICr.  Justice  DaxiKi  at  some  lencth,  and 
several  oases  tn  the  State  oourte  were  dted  and  approved,  which  held  that  a  judgment 
may  be  attacked  In  a  collateral  proceeding  by  showing  that  the  court  had  no  Jurlsdio- 
ttoD  of  the  person,  or  in  proceedings  in  rem^  no  Jurisdiction  of  the  thing.  Amongst 
other  cases  quoted  were  those  of  Borden  t.  Fttoht  15  Johns.  HU  and  Startnuolt  t. 
Murray^  5  Wend.  ]fi6 ;  and  flrom  the  latter  the  following  remarks  were  iiuoted  with 
apparent  approyal : ''  But  it  is  contended  that  if  other  matter  may  be  pleaded  by  the 
defendant  he  Is  estopped  firom  asserting  any  thing  against  the  allegation  contained  In 
the  record.  It  Imparts  perfect  Terity,  It  is  said,  and  the  parties  to  It  cannot  be  heard 
to  impeach  It.  It  appears  to  me  that  this  proposition  assumes  the  yery  fact  to  be  ee- 
tabllahed,  which  is  the  only  question  in  issue.  For  what  purpose  does  the  defendant 
question  the  Jurisdiction  of  the  court  ?  Solely  to  show  that  Its  proceedings  and  Judg- 
ment  are  void,  and,  therefore,  the  supposed  record  is,  in  truth,  no  record.  *  *  The 
plaiDtiffa,  in  effect,  declare  to  the  defendant^the  paper  declared  on  is  a  record, 
because  it  says  you  appeared,  and  you  appeared  because  the  paper  is  a  record.  This 
Is  reasoning  in  a  circle.*' 

The  subject  is  adverted  to  in  scTeral  subsequent  cases  In  this  court,  and  generally. 
If  not  universally.  In  terms  Implying  aequleaoenoe  In  the  doctrine  stated  In  jyArey  ▼• 
Ketehum. 

Thus,lnChrfaematT.BiM0a,6  WalL  tOO,  where  the  court  decided  that  fraud  In 
obtaining  a  Judgment  in  another  State  is  a  good  ground  of  defense  to  an  action  on  the 
Judgment,  It  waa  distinctly  stated  In  the  opinion  that  such  judgments  are  open  to 
Inquiry  as  to  the  Jurisdiction  of  the  court,  and  notice  to  the  defendant  (p.  80ft).  And 
Id  a  number  of  cases,  in  which  waa  questioned  the  Jurisdiction  of  a  court,  whether  of 
the  same  or  another  State,  over  the  general  subject-matter  In  which  the  particular 
case  adjudicated  was  embraced,  this  court  haa  maintained  the  same  general  language. 
Thus,  in  ElUoUetdL  t.  Pelrml  et  ol.,  1  Pet.  8S8,  840,  It  was  held  that  the  circuit 
court  of  the  United  Statea  for  the  district  of  Kentucky  might  queatlen  the  Juri^ 
diction  of  a  county  court  of  that  State  to  order  a  certificate  of  acknowledg- 
ment to  be  corrected ;  and  for  want  of  such  Jurisdiction  to  regard  the  order  aa  Totd. 
Justice  Tbdibui,  delivering  the  opinion  of  this  court  In  that  case,  said :  **  Where  a 
court  has  Jurisdiction,  it  has  a  right  to  decide  every  question  which  occurs  in  the  cause, 
and  whether  Its  decision  be  correct  or  otherwise.  Its  Judgment,  until  reversed,  is  regar- 
ded as  binding  in  every  other  court.  But,  if  it  act  without  authority,  Ita  Judgmenta 
and  orders  are  rsgarded  as  nullities.    They  are  not  voidable,  but  simply  void." 

The  same  views  were  repeated  in  I^  UnUed  States  v.  Arrtdondo^  2  Pet.  STB ;  Voofhem 
V.  Bank  UntUd  States,  10  id.47S;  TTflcoBv.  JciclcKm,18id.611;  Shtiioetf^t  Lei&d6T.  Lynn, 
2  How.  89, 00 ;  HUHunte  Lemee  v.  SlewarU 8 id,  768;  and  WUUamnn  v.  Berry,  8  id. 640L 
In  the  last  case  the  authorities  are  reviewed,  and  the  court  say :  **The  Jurisdiction  of 
any  court  exercising  authority  over  a  subject  may  be  inquired  into  In  every  other 
court  when  the  proceedings  In  the  former  are  relied  upon  and  brought  before  the  lat- 
ter by  a  party  claiming  the  benefit  of  such  proceedings ;  **  and  *'  the  rule  prevails 
whether  the  decree  or  Judgment  has  been  given  In  a  court  of  admiralty,  chancery, 
eccleslsstical  court,  or  court  of  common  law,  or  whether  the  point  rated  has  arlseo 
under  the  laws  of  nations,  the  practice  In  chancery,  or  the  municipal  laws  of  States." 

But  it  must  be  admitted  that  no  decision  haa  ever  been  made  on  the  precise  point 
Involved  In  the  case  before  us,  in  which  evidence  was  admitted  to  contradict  the  reo« 
ord  aa  to  Jurisdictional  facta  asserted  therein,  and  especially  as  to  facts  stated  to  have 
been  passed  upon  by  the  court. 

But  if  it  is  once  conceded  that  the  validity  of  a  Judgment  may  be  attacked  oollateiw 
slly  by  eridence  showing  that  the  court  had  no  Jurisdiction,  it  is  not  perceived  how 
•ny  allegation  contained  in  the  record  Iteelf,  however  strongly  made,  can  affect  the 
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Hirte  to  to  ^OMtlflm  II.  Th«VOT]robjMl€ftlie«Trd6n6elstolnTiNdate  tiMpapcrMs 
noovd.  If  that  oan  be  wieiimifiilty  done  no  ilaienients  oontainad  thaawin  have  aoy 
tci^f.  If  aof.atMli  atatamanta  ooaM  be  uaad  to  ptavoDt  inquiry,  aalltht  fomi  of  woida 
migHt  alwaya  be  adopted  ao  aa  eireotiiallT  to  nullify  tha  rlcht  of  auch  inquiry.  Beol- 
tala  of  tbia  kind  moat  be  ngnrded  like  aatenratlona  of  good  faith  In  a  deed,  whieb 
aTail  nothing  if  the  Inatmmaot  la  ahown  to  be  firaudulent.  The  leoorda  of  the  domea* 
tic  tribnnala  of  Bngland  and  some  of  the  Stataa,  It  la  true,  are  held  to  Impart  ahaolute 
verity  aa  well  In  relation  to  jurladlotlonal  aa  to  other  facta.  In  all  ooUateral  prooeed- 
Ingk  Publlopoltoyand  the  dignity  of  the  eonita  are  auppoaed  to  require  that  no  aver- 
ment  ahall  be  admitted  to  oontradlot  the  leoord.  But,  aa  we  haye  seen,  that  rule  haa 
no  eztra4eRttorlal  f otee. 

It  may  be  obterfed  that  no  eonita  haTO  mora  decidedly  alllnned  the  dootrlne  that 
want  of  Jurlfldletion  may  be  shown  by  proof  to  InTalldate  the  Judgmenta  of  the  oourta 
of  other  Statea  than  have  the  courts  of  New  Jersey.  The  aubjeot  waa  examined  and 
the  doctrine  alHrmed,  after  a  careful  review  of  the  oaaaa,  In  the  oaae  of  MauUn  w. 
Intunmee  Cb^  4  Zab.  SB;  and  again  In  thesame  case  In  1  Dutch.  ff7,  and  In Priu  ▼.  JVdrd^ 
M.  SK;  and  aa  lately  aa  November,  ISTO,  In  the  case  of  Mackau  etoLr.  ChmUm  A  al..34 
N.  J.  m.  The  judgment  of  Ghlef  Juatlce  Bnasuir  In  the  laat  case  is  an  able 
espoaltlon  of  the  law.  It  waa  a  caae  similar  to  that  of  JXAitfn  t.  JTstehum,  In  11  How., 
being  a  judgment  rendered  In  New  York  under  the  atatutaa  of  that  State,  before 
lef erred  to,  agalnat  two  peraona,  one  of  whom  waa  not  served  with  process.  **  Every 
Independent  government,'*  aaya  the  chief  juatlce,  **ia  at  liberty  to  prescribe  Its  own 
method  of  judicial  procesa  and  to  declare  by  what  forma  partlea  ahall  be  brought 
before  Ita  tribuiiala.  But,  In  the  exerdae  of  thia  power,  no  government,  If  It  dealrea 
extra-territorial  recognition  of  ita  acta,  can  violate  thoae  rigfata  which  are  universally 
eateemed  fundamental  and  essential  to  society.  Thus  a  judgaMat  by  the  court  of  a 
Btate  agalnat  a  dtlaen  of  auch  State,  In  hie  abaenoe,  and  without  any  notice,  expresa 
Of  Implied,  would,  it  la  presumed,  be  rsgarded  In  every  external  jurisdiction  aa  abao- 
lutely  void  and  unenforceable.  Such  would  certainly  be  the  eaae  If  auch  judgment 
waa  ao  rendered  against  the  dtlsen  of  a  foreign  State.'* 

On  the  whole,  wt  think  It  deer  that  the  juriadictlon  of  the  oonit  by  which  a  judg- 
ment la  rendered  In  any  State  may  be  questioned  In  a  collateral  proceeding  tn  another 
State,  notwithatanding  the  provlalon  of  the  fourth  article  of  the  eonatltatlOB  and  the 
hwr  of  ITW^  and  iionmiialandii^  tha  avennenta  contained  In  tha  racotd  of  tha  jvdtf- 
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k  dtf  mm  authorised  by  ita  charter  to  provide  by  oidiiuuies  for  **  hitttuAng, 
taxing  and  regulating  backs,  drmjs,  wagons  and  other  vehleles,  used  within 
the  dty  for  pay."  EM,  that  an  ordinance,  licensing  and  taxing  vehicles 
used  in  hauling  into  and  oat  of  the  dtj  was  void,  as  not  being  authorised  bj 
the  charter  and,  sembU,  that  the  legislature  could  g^ve  no  authority  to  pass 
such  an  ordinance. 
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€1^  of  81.  dUuiat  ▼.  Nolli. 

Tsi  oittni<m  ibiitet  fhe  oaie: 
F.  McDmnrmonf  for  appelbuit. 
T  Brurn^  for  reepondent 

Adams^  J.  This  WM  a  prosecntioii  oommmioed  before  the  recorder 
of  the  oitj  of  St  Oharles,  charging  the  defendant  with  yiolating  an 
ordinance  of  the  city  requiring  a  license  tax  for  wagons  used  for 
pajy  from  which  an  appeal  was  taken  to  the  circuit  court,  where  the 
defendant  was  acquitted  on  the  ground  that  the  alleged  ordinance 
is  invalid.  The  case  was  tried  on  the  following  agreed  statement  of 
frets :  ''  Nolle,  the  defendant^  was  hauling  lumber  for  Hallrah  & 
Macheus  from  Judges  Landing  on  the  Mississippi  river  about  seven 
mfles  below  the  city  of  St.  Charles,  to  their  lumber  yard  in  the  city 
of  St  Charles,  without  first  having  taken  out  a  license  under  the 
above  ordinance  as  a  drayman  or  wagoner.  Nolle  is  a  farmer  and 
non-resident  of  the  city,  living  about  five  miles  below  the  city  in  the 
neighborhood  of  said  landing.  He  does  not  make  hauling  for  hire, 
his  regular,  business,  but  did  the  hauling  in  this  instance  for  com- 
pensation. The  above  ordinance  and  original  ordinance  are  con- 
sidered in  evidence. 

The  ordinance  referred  to  is  to  the  effect,  ^  that  every  owner  or 
driver  of  any  dray,  cart  or  wagon  used  or  kept  to  carry  or  convey 
goods,  wares  or  merchandise  or  any  species  of  property  or  thing  for 
hire,  firom  one  part  of  the  city  to  another  part,  or /rom  plao$8  within 
fhe  city  to  places  without  the  city,  or  from  places  without  the  city  to 
places  within  the  city,  shall  register  and  number  the  same  with  the 
city  register,''  give  bonds,  etc.,  eta 

The  charter  of  the  city  of  St  Charles  provides  that  **  the  mayor 
and  councilmen  shall  have  power,  by  ordinance,  to  provide  for  licens- 
ing, taxing  and  regulating  hacks,  drays,  wagons  and  other  vehicles 
used  within  the  city  for  pay.''  It  is  also  provided  by  the  charter 
that  '^  they  shall  have  power  to  pass  ordinances  for  the  regulation 
and  police  of  said  city,  and  the  commons,  thereunto  attached  and 
belonging,  as  the  said  mayor  and  councilmen  shall  deem  necessary 
to.,  carry  into  effect  the  object  of  this  act,  and  the  power  hereby 
granted  as  the  good  of  the  inhabitants  may  require." 

These  are  all  the  provisions  of  the  charter  bearing  oq  the 
question.  A.  city  can  only  pass  such  ordinances  as  are  warranted 
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by  its  ohftrter.  There  aeems  to  beDoaathoritj,ezpimsed  or  iatplied, 
in  the  charter  of  the  city  of  St  Oharles  to  authorise  the  impositioa 
of  a  tax  license  on  wagons  engaged  in  liaoling  ontsida  of  the  city. 

It  was  not  contemplated  by  the  lq;islature  that  the  free  ingress, 
^ress  and  regress  of  outside  citizens  should  be  impeded  by  taxation 
to  be  imposed  by  the  city.  It  cannot  be  found  in  that  part  of  the 
charter  allowing  tax  license  to  be  imposed  on  wagons,  etc.,  used  for 
pay  in  the  city.  The  language  used  excludes  such  interpretation  — 
^$xpressio  unitu  exdusio  dU^riu*/* 

The  conclusion  cannot  be  drawn  from  the  authority  to  regulate 
the  police  of  the  city,  for  that  must  be  confined  to  the  city  limits. 

Besides,  if  the  legislature  had  given  the  power  in  so  many  words, 
'jn  my  judgment,  such  legislation  would  have  been  yoid  as  going 
beyond  the  limitation  of  legislatiTe  power.  Although  there  may 
not  be  any  express  limitation  on  legislative  power  in  our  State  con- 
ftttntion,  in  many  instances  the  very  nature  of  our  State  govern- 
ments and  the  purposes  for  which  they  were  created,  must  form  a 
barrier  to  legislation  which  deprives  one  portion  of  the  community 
of  its  property  for  the  benefit  of  others. 

The  proper  construction  of  the  constitution  in  regard  to  taxing 
private  property  for  public  use  is  that  it  can  be  taken  only  for 
public  use  and  not  for  private  use  at  all,  and  when  taken  for  public 
use  there  must  be  a  just  compensation  allowed  and  paid.  To  tax 
occupations  outside  of  the  city,  for  the  benefit  of  those  living  in  the 
city,  is  in  efFect  taking  the  property  of  the  citizens  for  private  use  ; 
that  is,  for  the  use  of  a  particular  community,  of  which  the  outside 
citizens  form  no  part  Whether  it  be  called  a  tax  or  the  appropria- 
tion of  property,  the  result  is  precisely  the  same.  In  Welb  v.  1%$ 
OUy  of  Weshn,  22  Mo.  384»  Judge  Lbojstabd,  in  an  able  opinion 
which  was  concurred  in  by  the  whole  court,  vindicated  the  position 
here  assumed. 

The  legislature  had  undertaken  to  empower  the  city  of  Weston 
to  tax  lands  adjoining  the  city,  to  the  extent  of  half  a  mile,  for 
local  purposes ;  and  the  city  under  this  authority  imposed  taxes 
which  the  plaintiff  Wells  resisted.  The  court  pronounced  the  law 
anconstitutionaL  I  am  aware  that  in  Virginia,  in  Langhoren  dk  Scott 
V.  Robinson^  20  Gratt  661,  a  question  somewhat  similar  arose  and 
by  a  dirided  court  the  constitutionality  of  the  act  of  the  Virginia 
legislature  was  upheld  as  being  consistent  with  the  constitution  of 
1830.    The  town  of  Lynchburg  was  authorized  to  issue  bonds  for 
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•took  in  the  Lynohbnrg  &  Tennessee  Bailroad  Oo.  bearing  six  per 
eent  interest,  and  £or  payment  to  levy  taxes  npon  the  lands,  prop- 
erty and  persons  of  all  those  within  the  town  proper  and  for  half 
a  mile  beyond  its  limits.  The  opinion  of  the  court  was  based  upon 
the  taxing  power  of  the  State  legislature,  and  as  there  was  no  con- 
stitutional limitation  on  this  power,  the  court  held  that  the  legisla- 
ture could  transfer  this  power  to  any  particular  municipality  or 
body  of  men,  to  be  exercised  by  them  instead  of  the  legislature. 
The  case  of  Wells  y.  I%e  OUy  of  Weston  was  not  referred  to  by  the 
Virginia  court,  and  the  line  of  reasoning  maintained  by  our  court 
was  wholly  ignored  by  Judge  Jokes  in  the  Virginia  case.  We  must 
adhere  to  the  principles  laid  down  by  our  own  court  as  being  more 
oonsonant  with  the  implied  limitations  on  all  goyemments,  which 
are  only  created  for  the  protection  of  the  citizen  in  his  person  and 
property. 

^  Power  to  violate  those  rights,"  says  Judge  Leokabd,  '^  would 
seem  to  be  quite  beyond  the  lawful  authority  of  any  goyernment, 
and  certainly  the  legislative  department  of  this  government  cannot 
arbitrarily  take  the  property  of  one  citizen  and  give  it  to  another, 
and  of  course  cannot  authorize  others  to  do  so."  WeUs  v.  Westoriy 
above  referred  to. 

So  much  of  the  ordinance  under  consideration  as  attempted  to 
impose  a  tax  upon  wagons  hauling  into  and  out  of  the  city,  we 
think  was  void  as  not  being  authorized  by  tiie  charier,  and,  in  my 
opinion,  the  legislature  could  give  no  authority  to  pass  such  an 
ordinance. 

« 

The  judgment  must  be  affirmed.  Judge  Wagkbb  concurs.  Judgs 
Buss  absent 


Tbompsov,  appellant*  r.  Nobth  Missovai  Railboad  Oompjutt. 

N0gUg9nce. 

Heelsnitloii  against  a  nllroad  oompany  for  negUgsnee  wheiebj  plalnlUI  wai 
li^uied,  not  averring  that  he  wm  himself  in  the  exerdee  of  dno  Qnie»  keH 
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Thi  opinion  ststes  the  case. 
B.  T.  Preuritt,  for  appellAnt 
/•  N,  LiUoHf  for  respondent 


Wagkbb,  J.  In  sabetanoe,  phuntifl  alleged  in  his  petition  that 
be  was  a  passenger  on  the  defendant's  road,  and  that  in  getting  off 
of  the  carSy  through  the  carelessness  and  negligence  of  the  defend- 
ant and  its  agents,  he  was  injured,  for  which  he  asks  damages.  The 
eircnit  court  sustained  a  demurrer  to  the  petition,  because  there  was 
BO  ayerment  that  the  plaintiff  at  the  time  was  exercising  due  care  and 
wab  himself  without  negligence  contributing  to  the  injury.  The 
•ole  question  is  whether  it  was  necessary  to  make  this  allegation,  or 
whether  it  was  matter  which  properly  devolved  on  the  defendant  to 
set  up  in  the  answer,  and  rely  upon  in  defense. 

The  question  as  to  burden  of  proof  in  respect  to  plaintiff's  free* 
dom  from  negligence,  and  as  to  whether  he  should  make  the  affirma* 
tire  averment,  that  he  exercised  proper  care  and  was  free  from 
negligence,  is  new  in  this  court,  and  is  involved  in  uncertainty  by 
the  conflicting  and  evasive  decisions  of  the  courts  of  other  States. 
While  some  courts  hold  that  he  must  allege  and  affirmatively 
establish  that  he  was  free  from  culpable  negligence  contributing  to 
the  injury,  others  hold  that  his  negligence  is  matter  of  defense,  of 
which  the  bnrden  of  pleading  and  proving  rests  upon  the  defendant 

In  my  view  the  latter  is  the  correct  doctrine.  Negligence  on  the 
part  of  the  plaintiff  is  a  mere  defense,  to  be  set  up  in  the  answer 
and  shown  like  any  other  defense,  though  of  course  it  may  be  in* 
ferred  from  the  circumstances  proved  by  the  plaintiff  upon  the 
triaL  It  seems  to  be  illogical  and  not  required  by  the  rules  of  good 
pleading,  to  compel  a  plaintiff  to  aver  and  prove  negative  matters 
in  cases  of  this  kind.  In  an  ordinary  complaint  upon  negligence, 
it  is  not  necessary  to  aver  that  the  plaintiff  has  taken  due  care.  It 
is  true  the  action  may  be  defeated  by  showing  that  the  plaintiff  was 
guilty  of  such  contributory  negligence  as  would  preclude  a  recovery, 
but  that  is  a  question  for  the  jury,  to  be  determined  upon  the  evi- 
dence, and  not  a  matter  of  pleading.  I  cannot  see  what  possible 
ground  of  distinction  there  can  be  between  the  rule  forbidding  a 
plaintiff  to  recover  when  his  negligence  has  contributed  to  the 
injury,  and  that  which  prevents  a  recovery  for  a  fraud  or  trespass 
when  the  parties  are  tn  pari  delicto.    Yet  it  would  be  difficult  to 
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And  a  case  in  which  it  has  been  held  that  the  plaintiff  in  gnoh 
actions  most  asenme.  the  burden  of  showing  himself  free  from  fanlt 
Shearm.  &  Red£  on  NegL  47. 

'The  petition,  I  think,  stated  facts  soffldent  to  require  the  plain- 
tiff to  answer.  The  jndgment  shonld  therefore  be  refeiaed  and  the 
cause  remanded* 

Att  the  jQdgel  omMnmg. 


Beioos  t.  Ewart,  appdlant 

(illto.SIS.1 
iVisifawrjr  noU — fraud  im  o^taMmf, 

IMtadaat  Bsde  a  proniMory  note,  being  ImndnlenUjr  Indaeed  bj  the  pajee  te 
Mipposn  the!  he  wm  ilgning  an  inatminent  of  a  dUbient  cbaiaeler.  Aid| 
thnt  tlie  note  wm  ^€id  in  tbe  liaads  o'  a  bona  JUU  bolder  for  falne  belofe 
matoritj.    (Se$nci0^p,44»,) 

Thi  opinion  states  the  facts. 

Phittipa  S  Vest,  for  appellant 
Snoddff  4k  BridgeSf  for  respondent. 

Adams,  J.  This  suit  originated  before  a  Jnsliee  of  the  peace,  and 
was  founded  on  the  foUowing  note : 

"  115a  Sbdaua,  JUftMirry  U,  1870. 

^On  or  before  the  10th  day  of  June,  1870,  for  Talne  receired^l 
ihe  subscriber,  of  Mt  Sterling  township,  oountj  of  Pettis,  State  of 
Missouri,  promise  to  pay  S»  B.  Sqoier  or  order,  one  hundred  i^d 
Itttjr  dollars,  without  discount  or  defolcation,  and  with  interest  al 
10  per  cent  from  date,  at  Sedalia,  Ma,  P.  0. 

**  David  Bwabt.'' 

A  judgment  was  rendered  against  the  defendant  by  the  justice, 
ftom  which  he  appealed  to  the  common  pleas  court 

On  the  trial  in  the  common  pleas,  evidence  was  giTen  oonducing 
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to  show  that  the  defendants  signature  to  the  note  was  obtained 
by  Sqnier,  the  payee,  in  the  following  manner :  He  went  to  defend-^. 
ant*s  hoose  late  in  the  evening  and  proposed  to  sell  his  son  a  patent 
pamp ;  he  had  been  there  before  for  that  pnipose  and  the  defendant 
had  advised  his  son  not  to  pnrohase.  Sqnier  brought  a  model  of  thi^ 
pump  with  him  and  proposed  to  appoint  the  defendant's  son  agent 
for  the  sale  of  the  pnmps,  and  the  son  agreed  to  take  the  agency* 
The  defendant  agreed  to  vonoh  for  his  son,  and  a  contract  of  agency 
was  produced  by  Sqaier,  by  which  Sqnier  made  the  son  agent,  and 
the  son  with  the  defendant  signed  the  agency  contract  to  account 
for  the  proceeds  of  sales,  eta  This  was  irfter  dark  and  a  lamp  was 
lighted.  Sqnier  then  produced  a  printed  order  with  necessary  blanks 
for  the  defendant  to  sign  and  keep  as  the  form  of  an  order  for 
pumps  to  be  sent  to  the  agent  The  defendant  read  over  this  form 
and  signed  and  retained  it  Squier  then  rose  to  his  feet  and  seemed 
in  a  great  hurry  to  start,  and  drew  out  what  he  said  was  a  copy  of 
the  order  and  tiiat  the  defendant  must  sign  it  to  send  off  at  once 
to  New  York  for  the  pump  —  that  he  would  take  it  right  into  town 
with  him  and  mail  it  that  night  He  said  the  papers  were  just  the 
same.  They  looked  just  alike.  He  hurried  up  defendant,  had  his 
own  pen  and  ink  with  him,  and  defendant  signed  the  paper  as  and 
foi  an  order  for  a  pump.  Defendant  in  his  evidence  stated  he  never 
signed  the  paper  as  a  note,  but  as  an  order.  That  he  never  deliv- 
ered  any  paper  to  Squier  as  a  note,  and  the  only  papers  he  intended 
to  make  were  the  agency  contract  and  the  order  for  a  pump.  That 
Squier  took  his  paper  off  with  him  as  an  order  for  a  pump. 

On  the  part  of  Uie  plaintiff  it  was  in  evidence  that  he  purchased 
the  note  firom  Squier  for  $125,  without  any  knowledge  or  notice 
of  the  alleged  fraud  in  obtaining  the  signature  of  the  defendant 
That  Squier  sold  it  to  him  a  short  time  after  its  date  and  before 
maturity. 

This  suit  was  brought  by  plaintiff  as  assignee  of  the  note. 

The  defendant  asked  the  court  to  declare  the  law  to  be,  that 
**  although  the  court  should  find  from  the  evidence  that  the  defendf 
ant  did  write  bis  name  on  or  to  the  paper  herein  sued  upon,  yet,  if 
the  court  further  finds  from  the  evidence  that  the  signature  of 
defendant  was  obtained  thereto  without  the  fault  or  negligence  of 
defendant^  on  the  fraudulent  representations  of  the  payee  that  the 
paper  to  which  it  was  put  was  a  mere  duplicate  of  the  order  read 
in  evidence,  and  that  the  defendant  neither  knew  it  was  a  note,  not 
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iatoided  to  rign  a  note,  but  sappoaed  it  mm  saeh  a  dnpKoate,  and 
lliat  tfa^  jiainUS  did  not  pay  therefor  a  fUl  and  Talnable  oonsid* 
eiation,  then  the  conrt  will  find  the  issoea  for  the  defendant** 

Other  instmctions  not  coTering  the  prant  ndaed  by  this  one  were 
given  and  ref osed,  and  some  were  giren  far  plaintiff  in  oonfliet 
with  this  instrnction.  The  Terdiot  and  judgment  were  for  phintiff. 
The  instmction  abore  set  torOt  nuaet  the  only  prant  neoessaiy  for 
ns  to  consider. 

It  may  be  assumed  as  an  axiom  too  well  settled  to  be  disputed, 
that  no  one  can  be  made  a  party  to  a  oontract  without  his  own  con* 
sent  Although  his  signature  may  be  put  to  the  writing,  and  may 
have  been  written  by  himself,  yet  if  he  did  not  know  what  he  was 
rigning,  but  acted  honestly  under  the  belief  that  he  was  signing 
some  other  paper  and  not  the  one  he  really  signed,  he  ought  not  to 
be  bound  by  such  signatura.  In  the  ezeeution  of  instruments  of 
writing,  such  as  oontnots,  deeds,  eto.,  the  mind  must  act  intelli* 
gently,  and  the  instrament  must  not  only  be  signed  but  deliTersd 
by  the  party  as^  and  for  what  he  intended  it  for. 

Oommeraial  paper  is  no  exception  to  this  rule,  only  that  in  some 
eases  a  party  knowingly  putting  his  name  to  such  pq^  may,  by  his 
own  n^ligenoe,  be  estopped  from  disputing  its  exeontion  as  against 
an  innocent  holder  for  yalue. 

For  instance,  if  a  person  knowingly  signs  a  negotiable  note  ai|d 
it  is  stolen  from  him  and  gets  into  the  hands  of  an  innooent  holder 
before  maturity,  he  must  suffer  the  consequence  of  his  own  n^li« 
gence.  In  sudi  case  he  knows  that  he  has  signed  a  note,  and  that 
it  only  needs  delivery  to  constitute  a  valid  instrument  So  when  it 
is  delivered,  no  matter  by  whom,  to  an  innocent  holder,  he  is  estop- 
ped by  his  own  negligence  from  denying  that  he  authorised  its  tsii^ 
culation.  It  was  his  own  folly  to  sign  the  note  and  leave  it  in 
existence.  But  if  a  party  is  compelled  by  duress  to  sign  a  note,  or 
IS  insane  when  he  signs  it,  or  signs  a  blank  paper  for  no  purpose  at 
all,  and  leaves  it  on  his  table,  and  a  note  be  written  over  it  and  put 
into  dreulation  without  his  knowledge,  I  know  of  no  principle  of 
commercial  or  other  law  that  will  compel  him  to  pay  it,  whether  in 
the  hands  of  an  innocent  holder  or  not  The  point  is  that  the  mind 
mast  act  in  the  execution  of  the  paper.  It  most  be  exeoutod  as 
and  for  the  paper  it  purports  to  be.  If  the  mind  is  drawn  awav 
from  it  by  fraud  or  otherwise,  and  the  party  is  induced  to 
and  for  another  instrument  different  from  what  it  pnrp< 
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then  there  is  no  ooneent  giren  and  no  delirery  made  or  anthorized 
to  be  made  of  the  paper  eo  aigned.  If  snoh  paper  purports  to  be  a 
negotiable  note  it  is  void  as  to  the  payee  and  all  other  holders^ 
whether  innocent  porohasers  or  not 

Parties  dealing  in  oommeroial  paper  mnst  ascertain  whether  it 
was  knowingly  signed  or  anthorised  to  be  signed  by  the  payee, 
and  this  is  the  only  inquiry  an  innocent  purchaser  is  boand  to 
make. 

If  the  eyidence  given  on  behalf  of  the  defendant  be  trae,  his 
name  was  obtained  to  the  note  withoat  his  consent  He  did  not 
know  that  it  was  a  note,  bat  belicTed  it  to  be  a  mere  order  for  a 
pomp,  and  signed  and  delivered  it  as  snoh  and  not  as  a  note. 

I  hare  not  been  able  to  find  any  direct  authority  in  conflict  with 
these  Tiews.  In  the  case  of  Clark  v.  Johnson,  54  IlL  296,  the  court 
held  that  a  party  executing  a  note  for  a  plowing  machine  was  bound 
to  pay  it  to  an  innocent  holder,  although  he  intended  to  add  a  con- 
dition to  the  note  after  it  was  written  and  signed,  and  before  ha 
could  do  so  the  payee  snatched  it  from  him,  and  sold  it  to  an  inno- 
cent purchaser.  This  seems  to  be  carrying  the  doctrine  beyond  its 
proper  limits.  The  case  does  not  appear  to  have  been  well  consid- 
ered.  No  authorities  are  cited  either  by  the  counsel  or  by  the  courts 
except  the  case  of  Shipley  y.  CarroU  el  oL,  45  IIL  285,  where  the 
maker  was  held  liable  on  a  stolen  note  in  the  hands  of  an  innocent 
pundiaser.  In  the  case  of  Shiplej/  y.  CarroUy  it  was  intimated  that. 
if  the  execution  of  the  note  had  been  obtained  by  firaud  it  would 
haye  been  yoid  under  their  statute,  which  allows  the  maker  of  a 
note  to  set  up  fraud  and  ciroumyention  in  the  execution  of  a  note> 
as  a  defense.  This  statute,  in  my  judgment,  is  only  declaratory  of 
the  common  law.  What  greater  fraud  could  have  been  practiced 
than  to  induce  a  party  to  draw  a  note,  and  before  its  deliyery,  and 
before  a  condition  was  added  to  make  it  complete,  to  snatch  it  and 
run  away  with  it  ?  But  that  was  not  a  parallel  case  with  the  one  at 
bar.  In  Jfanee  r.  Lory,  5  Ala.  870,  the  court  held  that  where  one 
writes  his  name  on  a  blank  piece  of  paper,  of  which  another  takea- 
poesession,  without  authority,  and  writes  a  promissory  note  above 
the  signature^  whidi  he  negotiates  to  a  third  person  who  is  ignorant 
of  the  circumstances,  the  former  is  not  liable  as  the  maker  of  the 
note. 

In  Foeter  v.  Mackinnon^  4  Law  Rep.  (English  common  pleas) 
704,  which  is  very  much  in  point  and  seems  to  have  been  well  con- 
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•idered,  the  oonrt  hdd  ttnl  where  s  defendsnt  was  indnoed  to  put 
his  name  upon  the  back  of  a  bill  of  exchange^  by  the  firaadalent 
representation  of  the  aooeptor  that  he  was  signing  a  goarantee,  ho 
was  not  liaUe  as  an  indorser  at  the  suit  of  a  i(ma  jtde  holder  for 
▼aine. 

The  supreme  oonrt  of  Kew  York,  in  the  case  of  WhUn^f  t.  jSky- 
der,  2  Lans.  477,  a  case  directly  in  point,  held  that  in  an  action  on 
a  negotiable  promissory  note,  bought  by  a  purchaser  thereof  before 
maturity,  in  good  faith  and  for  a  valuable  consideration,  against  the 
maker,  the  latter  may  prove  as  a  defense  that  when  he  signed  it,  it 
was  represented  to  him  and  he  believed  it  to  be  a  contract  entirely 
different  in  character.  The  court  distinguished  his  case  from  a  note 
fraudulently  obtained  and  which  the  maker  intended  to  make. 

In  Oibbs  v.  Z/inadury,  22  Mich.  479,  a  case  precisely  in  point, 
except  that  was  a  hay-fork  and  this  a  pump,  the  court  held  that 
when  the  defendant  unwittingly  signs  an  instrument  in  the  form  of  a 
negotiable  note,  relying  upon  false  representations  made  to  him  at 
the  time  that  the  instrument  he  is  signing  is  the  mere  duplicate  of 
a  contract  just  previously  signed  by  him,  making  him  an  agent  for 
the  sale  of  a  patent  hay-fork,  under  circumstances  devoid  of  any 
negligence  on  his  part,  and  when  firaudulent  means  are  taken  to  pre- 
vent him  from  noticing  the  body  of  such  pretended  duplicate,  and 
he  delivers  the  same  in  ignorance  of  its  true  character,  believing  it 
to  be  the  mere  duplicate  contract  which  he  supposed  he  had  signed, 
such  instrument  is  to  be  regarded  as  a  forgery,  and  cannot  be 
enforced  even  in  the  hands  of  a  bona  fide  purchaser. 

These  cases  were  all  well  considered  and  lay  the  rule  down  as  it 
should  be  in  regard  to  the  execution  of  commercial  paper,  without 
in  the  least  impugning  the  weU-settied  doctrine  that  no  inquiry  can 
be  allowed  as  to  the  consideration  of  such  paper,  as  between  the 
maker  and  an  innocent  indorser  for  value. 

I  think,  both  upon  reason  and  authority,  the  instruction  under 
review  ought  to  have  been  given  and  those  in  conflict  with  it 
refused. 

Let  the  judgment  be  reversed  and  the  cause  remanded.  The 
other  judges  concur. 


Nma.— Tb«  ottM  ot  FotUr  t.  McKlnmon,  and  that  of  WhUneif  ▼.  AiV(iar«  olt«d  la 
%h9  foragolnf  oplnloii,  wm  printed  In  fuU  In  the  note  to  Bougku  t.  MatUng^  4  Am. 
Rep.»B.   (MbteT.Jiffiafriin/,8MlolL47»;  aleoolted  aboTe,lt  nportedTAm. B^ 

In  DmitfoM  T.  Matiino  the  supreme  court  of  Iowa  derided  that  where  a  mao  waa 
*ndueed  to  sifn  hla  name  to  a  promlaaory  note,  throuirh  the  fraudulent  repreaentatloa 

Vol,  XL  — 57 


ISO  MISSOURI, 


MeKimle  t.  HIIL 


«f  MiotlMr,  thai  H  was  a  oonlvaet  of  afraoFt  ba  waa,  naiTafftlMlaaai  Babla  to  a  bona 
fld€  purobaaar  tor  Taloa  baCore  maftnittir.  Tbia  daolalon  waa  pat  upon  tba  srooDd  tbat 
It  waa  oiilpabla  oaralainaai  for  tba  makar  to  aign  tba  papar  witbout  aaoartalnlng  Ita 
aontanta. 

In  2\i]Mor  T.  jitaMfon,  5  Am.  Bap.  11B»  tba  auprama  ooort  of  Dlinola  bald  a  oontiarf 
doetrina  on  Ilka  fbota.  Tba  dafandant,  tba  makar  of  tba  nota  In  tbat  oaaa,  waa  abia  to 
road  tba  papar  algnad,  tbongb  witb  miiob  dilloaltF;  bvt,  Inataad  of  doing  ao«  ba  bad 
It  road  by  tba  ona  ■aaking  to  parpatrata  tba  fkmnd.  Tba  ooort  bald,  bowarar,  that  tba 
makar  waa  not  Uabla  to  an  Innooant  boldar. 

In  W&Ot&r  T.  EfibtirU  9  Am.  Bap.  618  (89  Wla.  IM),  tba  dafandant  waa  a  Gannan,  and 
nnabla  to  raad  or  writa  Bngllab.  Ha  waa  Indnoad  to  algn  a  promlaaory  nota  by  falaa 
and  fraudolant  rap^paantationa,  tbat  it  waa  a  oontraot  of  a  diffarant  obaraotar.  Tba 
ooort  bald  tbat  ba  waa  not  llabla  on  tba  nota  in  tba  banda  of  a  hona  Jlda  boldar  for 
Talua  baCora  maturity.  Aa  tba  dafandant  waa  nnabia  to  raad  tba  papar,  ba  waa  olaarly 
not  guilty  of  nagUganoa  In  not  doing  ao ;  and  tba  oaaa  la,  in  tbia  partloular,  Idantioal 
wItb  tbat  of  ITMttMv  ▼•  Snyder,  •upro. 

Tba  moat  raoant  daolalon  on  tba  qoaatlon  la  tbat  of  tba  Gb^ut  of  Appaala  of  Naw 
fork  In  QteqNMNi  ▼.  Boas,  9  Alb.  L.  J.  989;  1  Oant.  I^  J.  Stt.  Tbat  notion  waa  on  a 
promliaory  nota  bcougbt  agalnat  tba  makar  by  a  bono  Jldo  indoraea  for  Talua  baf ora 
OMtorlty.  Tba  dafandant  allagad,  and  tba  proof  abowad  tbat  ba  waa  induoad  to  aign 
tba  nota  by  tba  Iraudulant  rapraiantationa  of  tba  payaa  tbaraln,  that  It  waa  an 
Inatramant  of  a  dUfarant  obaraotar,  and  tbat  ba  did  not  Intand  to  aIgn  a  nota.  Tba 
dafandant  did  not  raad  tba  inatramant  bafora  algnlng  It,  although  tbara  did  not 
appanrtobaanypbyaloalobataolatobladolngao.  Tba  oourt  bald  tbat  tbla  waa  ntr 
on  bla  part,  and  that  ba  waa  llabla  to  a  bona  Jkia  boldar. — Ur* 


MoKivsiB,  appellanty  y.  Hnx. 

<Sl]lo.9QiL) 

TIm  eoorta  of  n  eoant j  In  Biiaaonri  wore  doaed  for  n  time  la  oonaeqaMiee  of 
tbe  lebellion.  HM^  that  the  atatnte  of  llmltatlime  did  not  eeage  to  ran  for 
the  time  as  to  a  promlasoiy  note  made  In  the  eooaty. 

Pbogebdings  inBtitated  by  the  plaintiff  as  adminiBtratrix  of  Alex. 
McEinzie,  deceased,  against  the  def  endant,  aa  administrator  of  Wil- 
liam Oay,  deceased,  to  obtain  the  allowance  of  a  claim  against  the 
estate  of  defendant's  intestate.    The  opinion  states  the  case. 

Nathan  Bray^  for  appellant 
R.  Brumbaekf  for  respondent. 


Wagbtbb,  J.    This  was  a  proceeding  originally  instituted  ji  the 
probate  court  of  Lawrence  connty,  to  obtain  the  allowance  of  a 
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demand  agaimt  the  estate  of  the  defendant's  inteetate.  The  defense 
was  the  statute  of  limitations.  The  demand  consisted  of  a  promis- 
sory note  for  two  hundred  doUars,  dated  December  81,  1858,  and 
due  one  day  after  the  date  thereofl  The  record  shows  that  notice 
was  given  to  the  administrator  on  the  14th  day  of  July,  1868,  that 
the  note  would  be  presented  for  allowance  at  the  next  October  term 
of  the  probate  court  But  at  that  term  the  plaintiff  did  not  appear, 
no  presentation  was  made,  and  no  steps  were  taken  in  the  matter. 
A  new  notice  was  then  given,  that  the  demand  would  be  presented 
for  allowanoe  at  the  April  term,  1869,  which  was  served  on  the 
Sd  day  of  April  in  the  same  year,  at  which  term  the  cause  was 
submitted  to  the  court  and  judgment  was  rendered  for  the  defend- 
ant On  appeal  to  the  circuit  court  the  plaintiff  offered  to  inlarodnoe 
evidence  to  prove  that  the  notices  were  served,  and  that  the  action 
was  commenced  within  two  years  after  the  granting  of  letters  of 
administration  on  the  estate  of  the  defendant's  intestate,  and  then 
offered  evidence  to  show  that  Lawrence  county  was  in  the  rebel 
lines  for  six  months  in  1861-62,  and  that  on  account  of  the  rebellion 
no  circuit  court  was  held  in  that  county  firom  February,  1861,  till 
Hay,  1862,  which  evidence  the  court  excluded  and  the  plaintiff 
excepted. 

Plaintiff  then  asked  for  declarations  of  law  founded  on  the 
excluded  testimony  which  the  court  reftised  to  give,  and  then  found 
ibr  the  defendant,  thus  affirming  the  judgment  of  the  probate  court 

A  motion  for  a  new  trial  was  duly  filed,  the  reasons  assigned 
being  that  the  court  erred  in  refusing  the  declarations  of  law,  and 
that  it  also  committed  error  in  excluding  competent  testimony. 

There  was  no  error  in  refusing  to  give  the  instructions,  for  after 
the  evidence  was  ruled  out  there  was  nothing  on  which  to  base  them. 

The  only  question  then  before  us  is,  whether  the  evidence  which 
the  court  rejected  was  proper  to  be  admitted  in  the  caase. 

At  what  time  the  letters  of  administration  were  granted  to  the 
defendant  on  the  estate  of  the  maker  of  the  note  is  not  shown.  The 
doctrine  established  by  this  court  is,  that  the  statute  of  limitations 
does  not  run  in  favor  of  an  estate  during  the  time  there  is  no  admin- 
istration ;  that  it  only  commences  ninning  from  the  grant  of  letters. 
Polk  V.  Alleuy  19  Mo.  467 ;  McDonald  v.  Wcaton,  2  id.  43. 

But,  here  the  offer  was  to  prove  that  the  claim  was  exhibited 
within  two  years  after  the  granting  of  letters.  That  is  the  time 
aliow'ed  by  thp  stetnte  for  proving  up  claims  against  %n  estate,  but 
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if  the  denuuid  is  b«md  by  the  general  prorisions  of  the  atatote 
before  it  is  preeented,  it  was  neyer  intended  to  graft  this  on  the 
statute  as  an  extension  of  time. 

The  first  notice  must  be  wholly  disregarded,  as  no  attempt  was 
made  to  proceed  under  it,  and  the  second  notice  was  not  giyen  till 
after  ten  years  had  gone  by,  and  the  statute  therefore  is  a  complete 
protection,  unless  we  exclude  the  time  in  which  it  is  alleged  the 
circuit  court  was  suspended  in  consequence  of  the  rebellion. 

RichardsaUf  adnCty  y.  Harrisfm^  adrrix^  36  Mo.  96,  was  a  case 
similar  to  this,  and  we  there  held,  that  proof  that  the  ciyil  law  waiB 
suspended  on  account  of  the  war,  during  a  portion  of  the  period, 
would  not  extend  the  time  for  presenting  the  claim.  The  court 
there  remarked  that  it  did  not  appear  that  the  ciyil  law  was  sus- 
pended for  nearly  a  year  after  the  statute  had  commenced  running; 
nor  did  it  appear  that  the  plaintiff's  remedy  was  oyer  suspended,  for 
he  might  still  haye  seryed  a  notice  on  the  executrix,  and  that  would 
haye  had  the  effect  of  saying  the  bar. 

But  it  is  contended  that  the  supreme  court  of  the  United  States 
has  laid  down  a  different  doctrine.  The  case  in  which  the  question 
first  arises  is  Hanger  y.  Ahbotty  6  Wall.  582. 

In  that  case  Abbott,  a  citizen  of  New  Hampshire,  sued  Hanger, 
of  Arkansas,  in  assumpsit  The  latter  pleaded  the  statute  of  limi- 
tations of  Arkansas,  which  limits  such  actions  to  three  years.  The 
former  replied,  setting  up  the  fact  of  the  rebellion,  which  broke  out 
after  the  cause  of  action  accrued,  and  closed  for  more  than  three 
years  all  lawfhl  courts.  On  these  fiiMsts  the  court  decided  that  the 
time  during  which  the  courts  in  the  lately  rebellious  States  were 
closed  to  citizens  of  the  loyal  States,  is,  in  suits  brought  by  them 
since,  to  be  excluded  from  the  computation  of  the  time  fixed  by 
statutes  of  limitation  within  which  suits  may  be  brought 

Mr.  Justice  Oliffobd,  as  the  organ  of  the  court,  deUyered  an 
elaborate  opinion  and  placed  the  judgment  entirely  on  the  ground 
that,  during  the  pendency  of  war,  there  is  a  total  non-interoourae 
between  the  belligerents  ;  that,  when  hostilities  are  commenced,  all 
trading,  negotiation  and  commimication  between  the  citizens  of  one 
of  the  countries  with  those  of  the  other,  without  permissioi:  of  the 
goyemments,  is  unlawful ;  that  a  citizen  of  one  of  the  hostQe  nations 
would  not  be  allowed  to  enforce  his  contracts  in  the  courts  within 
the  territorial  limits  of  the  other.  ^ 

Proclamation  of  blockade  was  made  by  the  president  on  the  19th 
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iMj  of  April,  1861,  and  on  the  thirteenth  day  of  July,  in  the  same 
year,  congress  passed  a  law  anthorizing  the  president  to  interdict  all 
Irade  and  intercourse  between  the  inhabitants  of  the  States  in  insur- 
rection, and  the  rest  of  the  United  States.  Under  these  circum- 
stances the  plaintiff  was  effectually  precluded  from  bringing  suit  to 
assert  his  rights  in  the  forum  where  the  defendant  resided*  After 
the  termination  of  the  war,  and  the  restoration  of  peace,  the  plain- 
tiff had  a  tribunal  in  which  to  commence  his  action,  but  if  the 
statute  was  to  run  during  the  time  in  which  he  was  disabled,  it 
would  be  a  barren  right.    The  court  on  this  point  says : 

'^  But  the  exception  set  up  in  this  case  stands  upon  much  more 
aolid  reasons,  as  the  right  to  sue  was  suspended  by  the  acts  of  the 
goyemment,  for  which  all  the  citizens  are  responsible.  Unless  the 
role  be  so,  then  the  citizens  of  a  State  may  pay  their  debts  by  enter- 
iag  into  an  insurrection  or  rebellion  against  tiie  government  of  the 
Union,  if  they  are  able  to  dose  their  courts,  and  to  sucoessftilly 
resist  the  laws  until  the  bar  of  the  statute  is  complete,  which  can- 
not for  a  moment  be  admitted.  Peace  restores  the  ri^t  and  the 
remedy,  and  as  that  cannot  be  if  the  limitation  continues  to  run 
auring  the  period  the  creditor  is  rendered  incapable  to  sne,  it  neoes- 
flarily  follows  that  the  operation  of  the  statute  is  also  suspended 
during  the  same  period.'' 

This  doctrine  is  approyed  and  followed  in  subsequent  cases.  Th4 
Protectory  9  Wal.  687  ;  LevtT.  Stewart,  11  id.  244 ;  Stewart  y.  Kahn, 
id.  493 ;  U.  Sy.  Wiley,  id.  508. 

;  But  the  principles  aboye  announced  haye  no  application  to  the 
present  case.  Missouri  was  not  one  of  the  States  that  joined  in  the 
rebellion:  and  her  courts  were  open.  The  plaintiff  labored  under  no 
disability,  and  his  demand  accrued  and  the  statute  had  commenced 
running  before  the  alleged  temporary  suspension  of  the  holding  of 
the  circuit  court  Both  parties  were  residents  of  the  same  county 
and  within  the  same  jurisdiction. 

It  was  not  necessaiy  that  the  court  should  be  held  to  enable  him 
to  pursue  his  remedy  and  avoid  the  bar  of  the  statute.  He  might 
have  filed  his  suit  with  the  clerk  of  the  court,  and  had  summons 
issued  and  served,  and  that  would  have  been  sufficient  There  is 
no  pretense  that  this  course  was  not  open  to  him. 

In  my  opinion,  the  evidence  was  properly  excluded,  and  Uie  judg- 
ment should  be  aflirmed. 

Judgmeni  aJtyMeu* 


454  MISSOURI, 


Steto  T.  Obontj  Onait  of  MIm  On. 


Statb  «r  rA  Oxbouit  Atioevkt  t.  Oouhtt  Ooubt  of  Sauvb 

CouNTT,  appelknt 

(SI  110.1011) 

A  pobUo  eorpontion  11107  ^  raotroinod  from  doing  on  ool  not  oviikoiiiod  bj 
low  on  on  iiifonnotioa  in  oquitj  by  o  low  ollleer  of  tbo  Sloto,  In  tlio  nomo  of 
tlM  BUto.    Wagitbr,  J.,  dioMniing. 

This  is  an  notion  broaght  in  the  name  of  the  State  by  the  circait 
attorney  of  the  sixth  judicial  circuit,  against  the  county  court  of 
Saline  county  and  its  judges  and  the  collector  of  Saline  county,  to 
restrain  the  county  court  and  its  officers  from  issuing  bonds  to  the 
Missouri  and  Louisiana  Railroad  Company,  or  any  county  warrants, 
in  payment  of  their  subscriptions  to  the  capital  stock  of  that  com- 
pany, and  from  the  levying  and  collecting  any  taxes  for  the  purpose 
of  paying  such  bonds  or  the  coupons  thereon  or  such  warrants. 

The  petition  sets  forth,  that  on  the  7th  day  of  February,  1868, 
the  county  court  of  Saline  county  undertook  to  subscribe  four  hun- 
dred thousand  dollars  to  the  capital  stock  of  the  Louisiana  and  Mis- 
souri River  Railroad  Company ;  that  the  said  railroad  company  was 
incorporated  in  1859,  and  by  the  terms  of  its  charter  it  was  provided 
that  *'it  should  be  lawftal  for  the  county  court  of  any  county,  in 
which  any  part  of  the  route  of  said  railroad  may  be,  to  subscribe  to 
the  stock  of  said  company/'  That  the  route  of  the  railroad,  desig- 
nated in  that  act,  was  a  route  wholly  on  the  north  side  of  the  Mis- 
souri river,  and  did  not  run  through  or  into  the  county  of  Saline  on 
the  south  side  of  the  river.  That  the  county  court  of  Saline  county 
did,  on  the  7th  day  of  February,  1868,  make  its  subscription,  profess- 
ing to  act  under  the  permission  given  by  the  act  of  1859.  That  this 
was  done  without  ever  having  submitted  the  matter  to  the  voters  of 
Saline  county  for  their  assent^  and  was  in  violation  of  the  14th 
section  of  the  11th  article  of  the  constitution  of  the  State. 
That  after  the  subscription  was  made,  and  on  the  14th  of  March,. 
1868,  the  legislature  passed  an  act  purporting,  by  its  title,  to  be  an 
act  amendatory  of  the  former  charter  of  the  railroad  company. 
That  this  act  is  void,  as  conflicting  with  the  4th  section  of  the  8IJ1 
article  of  the  constitution,  and  with  the  32d  section  of  the  4th  arti- 
ele,  and  that  the  ^th  section  of  the  act  if  valid,  conferred  no 
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rathority  upon  the  county  court  of  Saline  county  to  subscribe  for 
ftooL  That  their  subscription  was  without  any  authority  of  law, 
WIS  an  usurpation  of  power,  was  at  variance  with  the  letter  and 
spirit  of  the  constitution,  and  of  the  laws  of  the  State.  That  the 
oponty  court  hare  already  issued  some  bonds  to  pay  for  the  subscrip- 
tion, and  threaten  to  issue  otiiars.  That  the  county  court  have 
assessed  andleried  taxes  for  the  purpose  of  paying  the  bonds  and 
interest,  and  hare  included  the  tu  so  assessed  in  the  general  county 
taxes  against  the  individual  tax  payers,  so  that  it  cannot  be  separa- 
ted, and  that  the  whole  scheme  was  a  fraud  upon  the  tax  payers 
That  if  any  remedy  existed  at  all  to  the  tax  payers  it  is  by  a  multi- 
plicity of  suits  by  each  tax  payer  for  himself.  That  the  tax-payer 
cannot  tell  what  part  of  the  tax  assessed  against  him  is  illeg^ ; 
praying  that  the  county  court  and  its  officers  be  restrained  from 
issuing  anymore  bonds  or  warrants  for  that  purpose,  and  that  the  offi- 
cers and  collector  be  restrained  from  levying,  assessing  or  collecting 
taxes  for  the  payment  of  such  bonds  or  warrants,  or  the  interest 
thereon. 

The  defendants  answered,  denying  the  illegality  of  their  action  in 
the  matter  of  the  issue  of  these  bonds,  claiming  that  they  had  full 
P'3wer  to  make  the  subscription,  under  the  original  charter  of  the 
"ailroad.  That  the  route,  as  designated  in  that  charter,  was  not 
wholly  or  exclusively  on  t}ie  north  side  of  the  Missouri  river,  but  that 
the  directors  had  the  authority  to  locate  the  route  from  Louisiana  to 
any  point  in  the  State  of  Missouri,  whether  on  the  north  or  south 
side  of  the  river;  and  that  beiore  the  subscription  the  directors  had 
located  it  from  Louisiana  to  Kansas  Oity.*  That  Saline  county  was 
on  the  route  of  the  road  thus  located. 

They  deny  that  the  act  of  the  2Uh  of  March,  1868,  called  the 
amendatory  act,  is  void  or  in  conflict  with  the  constitution  of  the 
State,  or  the  subscription  illegal  or  the  bonds  void. 

The  case  was  heard  upon  the  petition  and  answer  without  fh:- 
ther  proof,  and  the  court  made  the  preliminary  injunction  perpet- 
ual, and  the  defendant  appealed. 

Sharp  A  Broadhead  and  Thama$  J.  C.  Flagg,  for  appellants. 

Warner 9  circuit  attorney,  and  W.  S.  Napianftor  respondents. 

Shbplbt,  Special  Judge.  The  question  that  lies  at  the  threshold 
oi  this  case,  is  whether  such  a  proceeding  as  this  is,  can  be  main* 
lained  by  the  State. 


f5Q  MISSOURI, 
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It  IB  aaserted  by  the  plaintiff  that  it  is  competent  for  the  States 
throngh  its  authorized  officersy  to  institute  this  piooeeding  to  re 
strain  public  corporations  from  doing  acts  in  yiolaiion  of  the  oocsti 
tutiou  and  laws  of  the  State. 

On  the  part  of  the  defendants,  it  is  contended  that  the  attorney- 
general  or  the  circuit  attorneys,  in  their  respectiTe  districts,  haye  no 
aathority  by  statute  to  institute  such  a  proceeding  in  the  name  of 
the  State.  That,  if  such  power  exists  at  all,  it  exists  by  virtue  of 
the  common  law,  and  that  by  the  common  law  such  interference  on 
the  p^rt  of  the  State  is  confined  to  two  classes  of  cases — one  being 
that  of  public  nuisances,  and  the  other  being  the  administration  of 
charitable  trusts. 

The  question  is  obyiously  one  of  great  importance,  though,  as  wiU 
be  seen  hereafter,  it  has  been  considered  and  decided  in  the  courts 
of  other  States,  it  has  leceiTcd  the  most  elabontte  examination  in 
the  courts  of  the  State  of  New  York,  and  especially  in  the  case  of 
Datns  Ji  Palmer  y.  The  Mayor  of  New  York  ei  al,i  Duer,  668,  and 
in  the  case  of  The  People  y.  Miner,  2  Lans.  396. 

The  case  in  2  Duer,  668,  was  brought  by  two  tax  payers  against 
the  mayor  and  others  to  restrain  the  construction  of  a  street  rail- 
road ui)on  Broadway,  for  the  doing  and  operating  of  which  the 
manici|ml  anthorities  of  the  city  had  giyen  authority  to  the  mdi- 
vidual  flcfendants  under  their  general  power  oyer  the  streets  of  the 
city.  The  court  decided  that  it  was  not  a  public  nuisance,  but  that 
when  any  act  of  a  municipal  corporation^  is  sought  to  be  restrained 
or  an  mil  led  as  a  violation  of  its  charter,  or  breach  of  trust,  or  an- 
excess  of  power,  the  attorney-general  was  a  necessary  party,  either 
prosecuting  alone  or  in  conjunction  with  or  upon  the  relation  of 
individual  corporators,  and  required  that  the  attorney-general  should 
be  made  a  party  to  the  proceeding.  After  examination  Judge  Duer 
arrives  at  the  conclusion  that  at  common  law  the  attorney-general 
in  England  could  institute  proceedings  to  restrain  public  and  private 
corporations  from  exercising  powers  not  granted  and  from  the  abuse 
of  those  granted;  and,  to  sustain  his  position,  cites  Attorney-Gen- 
eral v.  Forbes,  2  M.  &  G.  129 ;  Attorney 'General  v.  Aepinatt,  id.  613 ; 
8.  0.,  1  Keen,  513;  Attorney- General  v.  Corporation  of  Pooie,  4  M. 
&  G.  17;  S.  G.,  2  Eeene,  190;  Attomey^Oeneral  v.  Mayor  of  Liver- 
poo^,,  1  M.  &  G.  171 ;  Spencer  v.  London  and  Birmingham  By.  Oo^ 
8  Sim.  193  ;  Earl  of  MiUtotan  v.  Stewart,  id.  373;  Attorney-General 
Y.  Wilson,  9  id.  30, 36, 56 ;  Attorney- General  v.  Corporation  of  Litch- 
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fiMj  13  id.  547 ;  Atiomeg'Cf&nmxU  y.  CofTMmi/um  o/*  Norwitk^  16  id. 
938 ;  1  Bli{^  (N.  R),  312. 

In  the  sabseqnent  case  of  the  people,  at  the  relation  of  the  Attar* 
ney- General  y.  Miner y  2  Lana.  896,  whioh  was  a  suit  brought  to 
restrain  the  commissioners  of  the  town  of  Angnsta  firom  snbscribing 
to  the  capital  stock  of  a  railroad,  the  supreme  court  of  the  fifth  jb> 
trict  held  that  the  action  oonld  not  be  maintained.  Judge  Mullbn, 
in  deliyering  the  opinion  of  the  court  in  that  case,  while  conceding 
that  the  decision  of  the  oonrt  in  the  case  in  2  Duer,  663,  was  correct,- 
yei  denies  that  the  oondnsions  reached  by  Jndge  Dusb  in  his  o))in* 
ion  in  that  case  as  to  the  power  of  the  attorney-general  in  England, 
aye  maintainable  or  warranted  by  the  decisions  he  quotes.  He'  u  uder- 
takes  to  define  and  clasaiiy  all  llie  powers  possessed  by  the  attoniey- 
general  in  England,  the  only  two  of  which,  as  stated  by  him,  relating 
to  this  matter,  are  by  writ  of  juo  foarranto  to  determine  the  right 
of  him  who  claims  or  usurps  any  office,  franchise  or  liberty,  and  to 
yacate  the  charter  and  annul  the  existence  of  a  corporation  for  yio- 
lation  of  its  charter,  or  omitting  to  exercise  its  corporate  powers, 
and  by  informoHon  to  chancery  to  oiforoe  trusts  and  to  preyent 
public  nuisances  and  the  abuse  of  trust  powers. 

He  examines  all  the  cases  cited  by  Judge  Dxtbb  (except  the  case  in 
Bligh  N.  Beports),  and  undertakes  to  show  that  they  are  all  cases  of 
an  abnse  of  trust  or  a  misapplication  of  trust  fiinds,  and  are  main- 
tainabh  under  the  general  equitable  authority  of  the  court  oyer 
trusts. 

But  if  that  be  conceded,  how  does  it  show  that  Judge  Dubb  \% 
mistaken  F  Eyery  misapplication  of  public  ftinds  and  eyery  abuse 
of  power  by  public  bodies  is  in  one  sense  an  abuse  of  a  trust  These 
trusts  are  certainly  not  charitable  trusts,  and  it  is  not  contended 
that  the  attorney-general  has  power  to  institute  such  proceedings 
oyer  all  trusts,  priyate  as  well  as  public.  How,  then,  had  the  attor- 
B*By-general  a  right  to  interfere  here  about  these  so-called  trusts  P 
Not  certainly  because  they  were  trusts,  but  because  they  were  trusts 
in  which  the  public  were  concerned. 

The  case  which  Judge  Mullen  did  not  examine,  not  being  able 
to  find  it,  the  case  of  the  Attorney- Oefieral  y.  The  City  of  Dublin^ 
1  Bligh  N.  R  312,  incorrectly  quoted  by  Judge  Dubb  as  in  2  Bligh 
N.B. 

It  so  happens  that  in  that  case,  which  was  an  appeal  to  the  oouse 
of  lords,  this  question  distinctly  arose,  and  the  objection  was  mad^ 
Vol.  XL  —  5& 
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that  it  WM  not  maintainable  on  the  ground  that  it  inyolved  no  ma^ 
ter  of  tnist  The  lord  chanoellor  and  Lord  Redbsdale,  who  both 
gaye  opinions  in  maintaining  the  jnriadictiony  retnied  to  place  the 
jnriediction  on  the  ground  of  a  tnut,  but  placed  it  upon  the  general 
ground  that  the  State  had  the  right  to  pretent  the  doing  of  illegal 
acts  by  public  and  priyate  corporations.  Lord  Eldov  referred  to 
the  case  of  the  Attomejf'Oensral  x.  Browne^  1  Swanst.  365»  as  show- 
ing that  the  jurisdiction  was  not  there  placed  upon  the  ground  of  a 
trust  But  more  recent  cases  in  England  haye  remoyed  any  obscur* 
ity,  if  any  there  be»  as  to  the  ground  of  the  jurisdiction  maintained 
ihete. 

In  case  of  the  Aihmtf^Omimrai  y.  7%$  Ormi  N^rthtm  BaUwaiji 
Qmptmjf,  1  Dm.  &  S»  IM,  was  the  case  of  a  biU  brought  to  restrain 
a  railway  company  from  buying  and  selling  coal,  and  the  jurisdic* 
tion  was  there  upheld,  and  the  yice-chancellor  placed  the  decisiou 
on  the  ground  that  though  in  that  case  any  shareholder  might  file 
a  bill,  yet  that  in  the  matter  of  the  abuse  of  corporate  powers,  or  the 
exercise  of  powers  not  granted,  the  public  sustoined  an  injury,  and 
it  was  competent  for  the  attorney-general,  ex  officio^  or  on  relation 
to  file  an  information  to  restrain  it 

The  case  of  the  Attomey-Omeral  y.  The  Mid*  KmU  Railway  Oom- 
pany,  L.  B.,  3  Oh.  100,  which  was  an  appeal  in  chancery,  an  infor- 
mation was  brought  by  the  attorney-general  to  compel  the  railroad 
company  to  make  certain  slopes  of  a  certain  gradient  on  the  line  of 
their  road,  in  conformity  with  the  requirements  of  its  charter,  and 
it  was  objected  that  there  was  no  jurisdiction.  Both  Lord  Oabkbs 
and  Sir  John  Holt  gaye  opinions  sustaining  the  jurisdiction,  placing 
it  upon  the  broad  ground  before  mentioned. 

Jn  ^e  CBBd  ot  SiocI:^9ort  Dittriet  WatW'WorksY.Man^ederfiJjit. 
N.  &  266,  which  arose  on  a  contract  between  the  dty  and  an  aque* 
duct  company  to  carry  water  beyond  the  limits  which  the  city  was 
authorised  by  law  to  supply.  Lord  Wbstbubt  said  he  would  not 
hesitate  to  act  upon  the  information  of  the  attorney-general. 

The  jurisdiction  has  been  asserted  in  the  recent  case  of  Hare  y 
Jjnubm  S  K  W.  Railway  Cb.,  %  Johns,  and  H.  Ill;  Liverpool  y. 
Ohorloy  Water-works  Cb.,  8  DeOex,  Man.  &  G.  852-860;  Ware  y. 
Regenfe  Canal  Co.,  3  DeOex  ft  Jones,  212-228. 

In  a  recent  case —  The  Ailomey-Oeneral  y.  7%a  Oommiesioners  of 
West  Hartlepooly  Law  R,  10  Eq.  152  (1870)  — which  was  a  case 
brought  by  the  attorney-general  at  the  relation  of  certain  rate-pay- 
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fn  agftinst  the  oommiaBionera  to  restrain  them  from  divertiug  the 
fanis  of  the  town  to  the  proonrement  of  the  parliamentary  lejpela* 
tion>  the  jarisdiotion  was  sastained  and  the  relief  granted.  Here 
was  simply  an  abnse  of  corporate  powers  which  was  sought  to  be 
restrained. 

In  none  of  these  decisions  is  there  the  slightest  hesitation  in 
placing  the  jurisdiction  upon  the  broad  ground^  that  the  State  had 
the  right  in  this  form  of  proceeding  to  restrain  all  corporations, 
public  and  private,  from  the  abuse  of  powers  granted,  or  from  ezer* 
cising  those  not  granted. 

The  decision  arrired  at  in  2  Duer,  and  the  principle  there  main* 
tained,  has  been  approved  by  the  court  of  appeals  in  the  State  of 
New  York  in  the  cases  of  DoolitUe  v.  IT^e  iSupwvisors  of  Broonu 
OoufUjf,  18  N.  Y.  162,  and  in  RooMveU  v.  Draper,  23  id.  824,  as  also 
by  the  supreme  court  of  the  first  district  in  RaoseveU  v.  Draper^ 
16  How.  Pr.  137;  by  the  supreme  court  of  same  district  in  case  of 
People  V.  Lowbery  7  Abb.  Pr.  158,  and  in  People  v.  Mayor  of  New 
Twrhy  10  id.  144;  by  the  supreme  court  of  the  third  district  in 
People  V.  Mayor  of  New  York,  82  Barb.  102,  and  the  supreme  court 
of  Pennsylvania  in  50  Penn.  St  100,  as  also  by  the  supreme  court  ol 
the  State  of  Illinois  in  the  case  of  Board  of  Supervisore  v.  Keady 
and  othere,  34  111.  296. 

The  question  was  presented  in  Massachusetts  in  the  case  of  Hie 
AHomey-Oeneral  v.  Salmiy  103  Mass.  140,  and  it  was  decided  that, 
if,  in  Massachusetts,  the  jurisdiction  existed,  no  case  was  made  for 
its  exercise;  and  also  that»  under  the  limited  equity  jurisdiction 
given  in  Massachusetts  by  their  statutes,  it  probably  was  not  con- 
ferred upon  the  attorney-general  to  institute  such  a  suit 

If  the  case  of  I%e  People  v.  Minor,  2  Lans.  897,  be  supposed  to 
dedde  that  the  State  cannot  institute  such  a  suit  as  the  present, 
then  it  seems  to  me  that  it  cannot  be  sustained.  But  I  do  not  so 
understand  the  decision  in  that  case,  though  it  is  difficult  to  say 
just  how  fiff  the  court  goes  in  this  matter  of  jurisdiction. 

That  case  was  to  restrain  a  town  from  subscribing  to  the  stock  oi 
a  railroad  company,  as  being  beyond  the  powers  granted  in  their 
charter,  and  the  court,  while  stating  at  p.  407,  ^  that  it  does  not  mean 
to  be  understood  as  denying  the  right  of  the  attorney-general  to 
apply  to  restrain  corporations  from  exercising  franchises  not  granted,^ 
decides  the  case  against  the  right  claimed  in  that  particular  case, 
JL\ron  the  ground  that  the  defendants  were  expressly  authorized  to 
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borrow  money,  iasne  bonds,  and  sabsoribe  for  Btock,  and  the  only 
qnestion  was  whether  they  had  properly  exercised  the  powers 
expressly  gnmted. 

Bnt  here  there  is  no  franohise,  privilege  or  power,  either  general 
or  special,  granted  to  this  county  conrt  to  subscribe  for  any  stock 
whaterer,  but  if  conferred  at  all,  it  is  a  legislative  authority  to  sub- 
scribe to  the  stock  of  a  certain  railroad  company,  and,  it  is  alleged^ 
under  certun  limitations  not  complied  with. 

It  was  urged  on  the  argument,  with  great  force,  that  such  a  power 
on  the  part  of  the  State  was  a  very  dangerous  one  ;  that  there  wa» 
70  necessity  for  its  ezercisey  as  the  persons  whose  rights  were 
aflected  were  perfectly  competent  to  protect  their  rights,  and  the 
law  afforded  them  a  complete  and  adequate  remedy. 

It  is  conceded  that  a  corrupt  officer,  in  refusing  to  institute  any 
proceeding  when  there  was  a  clear  violation  of  law  or  constitution^ 
or  in  putting  it  in  motion  when  there  was  no  valid  ground  for  its 
exercise,  might  use  his  office  oppressively ;  but  this  is  no  more  than 
saying  that  any  person  or  officer,  to  whom  large  powers  are  confided, 
may  oppress.  The  remedy  lies  in  seeing  that  honest  and  incorrup- 
tible men  are  put  into  public  places,  and  especially  so  in  those  con* 
nected  with  the  administration  of  jujBtice. 

But  there  is  another  consideration  that  is  entitied  certainly  to  as 
much  weight  as  that  growing  out  of  a  possible  oppression,  and  that 
is  the  necessity  that  now  exists  of  providing  ample  and  efficient 
meani  for  restraining  public  corporations  from  misusing  powers 
granted,  and  usurping  powers  not  granted. 

To  the  argument  that  in  this,  and  similar  cases,  the  tax  payer  has. 
a  complete  and  efficient  remedy  for  the  alleged  violation  of  tiie  law 
and  the  constitution,  it  is  to  be  said  that  it  is  no  argument  against 
the  right  of  the  State  to  prevent  public  corporations  from  violating 
the  law,  that  private  individuals  have  the  same  right  when  their  pri- 
vate interests  are  affected.  The  State  has  interests  apart  from  and, 
it  may  be,  antagonistic  to  those  of  the  individual  corporator.  It 
may  be  to  the  interest  of  every  individual  corporator  that,  the  cor- 
poration should  exercise  powers  not  granted  and  even  prohibited  by 
the  constitution,  but  it  is  the  right  and  the  duty  of  the  State  to  see 
that  these  public  corporations  do  not  willfully  violate  the  oonstitu*^ 
tion  or  the  law.  If  the  redress  is  to  be  confined  wholly  to  legida^ 
kion,  then  it  might  be  wholly  ineffectual*  especially  in  thoae  Statea 
where  the  legislature  meets  but  in  every  two  years. 
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It  it  worth  whfle  briefly  to  examine  what  remedy  the  tax  payer 
has  in  such  case  as  this,  if  the  snbsoription  be  illegal  and  Toid, 
•oeording  to  the  decisions  of  this  court 

It  has  been  decided  that  certiorari  will  not  lie  (State  t.  Saline  Cb.> 
45  Mo.  52 ) ;  nor  prohibition  ( VUt  y.  Owene,  42  id.  512) ;  nor  wiD 
injunction  lie  at  the  suit  ot  a  tax  payer,  to  enjoin  the  assessmeut, 
leyy  or  collection  of  a  tax,  however  illegal  or  void.  Tayre  y*  Tomp^ 
tins,  23  id.  443 ;  Pager.  City  of  St.  Louie,  20  id.  136  ;  City  of  SL 
Louie  y.  Ooode,  21  id.  21j6 ;  Deane  v.  Todd,  22  id.  90 ;  Barrow  y. 
Davie,  46  id.  894 ;  Leelie  y.  City  of  St.  Louie,  47  id.  474 ;  £»einee  w. 
Franklin  Co.,  48  id.  175  ;  McLike  v.  Pew,  id.  525. 

If  a  levy  has  been  made  for  an  illegal  tax,  if  the  warrant  contains 
any  part  of  the  tax  which  is  legal,  or  the  property  is  liable  to  tax- 
ation in  any  form,  the  tax  warrant  protects  theofflceriand  no  recov- 
ery can  be  had.  Glasgow  t.  Rouee,  43  Mo.  479 ;  St.  Louie  Building, 
etc,  Aieociatian  t.  LigUiner,  47  id.  393,  462;  State  to  uee  of  Pacific 
R.  R.  Co.  Y.  Dulh  et  al.,  48  id.  282. 

The  remedy  as  to  illegal  taxation  seems  to  be  confined  to  this: 
That  if  the  tax  payer  has  real  estate,  and  the  collector  is  not  able  to 
make  it  out  of  his  personal  property,  he  can,  when  his  real  estate  is 
sbont  to  be  sold,  enjoin  the  sale.  Lochwood  y.  City  of  St.  Loute, 
24  Mo.  20;  Fowler  y.  City  of  St.  Joseph,  37  id.  228.  And  it 
4M!ems  to  be  held  in  the  case  of  Steines  y.  Dranklin  Co.  et  al.,  48  id. 
17G,  that  though  the  tax  payer  has  not  the  right  to  enjoin  the 
assessment,  levy  or  coUection  of  an  illegal  tax,  he  can  mahitain  a 
bill  to  declare  the  contract  Yoid,  to  cancel  the  bonds,  and  restrain 
their  payment,  sale  and  transfer. 

But  in  case  he  must  give  a  bond  and  incur  a  responsibility,  often 
to  the  amount  of  tens  oi  thousands  of  dollars,  while  he  is  only  inter- 
ested to  the  amount  of  hundreds,  at  most 

It  is  possible,  too,  for  the  corporation,  conscious  that  they  are 
abont  to  do  an  illegal  act,  to  take  such  steps  that  the  act  is  done, 
and  the  bonds  issued  are  beyond  the  jurisdiction  of  the  court,  so  that 
it  is  yeiy  di£Scult,  if  not  impossible,  for  the  tax  payer  to  obtain 
redress. 

I  cannot  think  that  there  is  fhmished  any  effectual  protection  to 
flia  tax  payer  from  being  compelled  to  pay  an  illq;al  tax,  or  to  the 
State  for  a  yiolation  of  the  constitution  or  the  law. 

But  it  is  further  urged  that  the  supreme  court  of  the  State  has 
already  decided  against  the  jurisdiction  here  claimed,  in  the  case  of 
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the  8Me  ai  the  relaiion  of  Connelly  et  al.  t.  Th$  County  Court  of  Platte 
County  and  the  ParkvUh  and  Orand  River  Railroad  Co,,  32  Mo.  496» 
This  was  a  proceeding  brought  in  the  name  of  the  State,  to  restrain 
the  county  firom  issuing  bonds  to  the  railroad  company  as  not  author- 
ized by  law,  brought,  not  by  the  attorney-general  or  the  circuit 
attorney,  or  at  their  instance,  but  by  some  citizens  of  the  State,  who- 
undertook  to  use  the  name  of  the  State  without  authority  in  their 
suit ;  and  beyond  question  the  case  was  rightly  decided.  The  ques- 
tion arose  upon  a  demurrer  to  the  petition,  and  one  of  the  grounds 
for  sustaining  the  demurrer  is  thus  stated :  **  There  is  nothing  m 
the  petition  which  shows  or  pretends  to  show  that  the  State  of  Mis- 
souri has  any  interest,  legal  or  equitable,  in  the  subject-matter  of 
the  oontrorersy,  and  the  suit  was  improperly  brought  and  cannot  be 
maintained  in  the  name  of  the  State,**  and  this  is  all  that  is  said  on 
the  subject  in  the  opinion.  That  the  State  had  no  pecuniary  inter- 
est may  perhaps  be  conceded,  but  the  question  was  not  raised  or 
considered  whether  the  State,  acting  through  its  legal  officers,  can- 
not restrain  its  public  corporations  fh>m  violating  the  constitution 
and  the  laws. 

It  seems  to  me  that,  both  on  principle  and  authority,  this  proceed- 
ing is  maintainable  ;  and  that  while,  in  the  case  of  private  corpora* 
tions,  the  courts  in  this  country  will  sustain  the  conclusions  arrived 
at  in  Attomey^Oeneral  v.  Utica  Ins.  Co^  2  Johns.  Oh.  371,  ia 
Attomey^Oeneral  v.  Salenif  103  Mass.  138,  and  Attomey-Gfeneral 
V.  Tudor  lee  Co.,  104  id.  239,  that  the  writ  of  quo  warranto  affords 
an  ample  and  efficient  remedy  for  any  violation  of  its  charter,  or 
misuse  or  abuse  of  its  powers,  and  therefore  that  this  form  of  pro* 
oeeding  will  not  lie,  the  power  of  the  State,  through  its  proper  legal 
officers,  to  restrain  public  corporations  ftt>m  a  violation  of  the  law 
will  be  sustained. 

In  the  case  of  the  Attorney* General  v.  Salem,  103  Mass.  138,  the 
court  held  that  the  writ  of  quo  warranto  did  not  lie  a^^ainst  a  public 
corporation,  and  unless  we  are  prepared  to  admit  that  the  State  had 
no  other  remedy  for  the  willful  and  flagrant  violation  of  laws  by  a 
public  corporation,  than  by  legislation,  then  the  law  which  appears 
for  the  first  time  in  the  revision  of  1865,  and  is  efficient  both  for  the 
State  and  the  individual,  gives  the  power  to  the  State  to  use  the 
remedy  by  injunction,  when  it  provides  (2  Wag.  Stai,  1032)  thaf  the 
remedy  by  writ  of  injunction  or  prohibition  shall  exist  in  all  caiea 
where  an  injury  to  real  or  personal  property  is  threatened,  and  to 
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prerent  tlie  doing  of  any  l^^al  wrong  whateyer,  whenevM*,  in  the 
opinion  of  the  oonrt  an  adeqoata  remedy  oannot  be  afforded  by  an 
action  for  damages.'' 

The  remaindw  of  the  deobrion  is  deroted  to  a  consideration  of 
looal  statntes. 

WAevn,  J^  dfssentsd. 


TsraROV,  appellant,  t.  Oitt  09  te  JoamL 

(Sllfo.SNL) 


TIm  defendanti— a  mimiolpel  corporation  — -  built  a  wwer.  whieh  was  dafact- 
He,  and  ]ilal&tur'0  land  wmt  flooded  and  liOnred  theielij.  HM^  that  tbii 
waa  a  talking  of  plalntUT'i  propert/  within  the  meaning  of  the  eoaatltiitlon« 
far  whleh  eompenaatlon  waa  doe,  and  that  defendanta  were  Uable  lireapeet- 
hreof  negUgenea. 

AoTioir  brought  by  the  plaintiff  against  the  city  to  recoyer  dam- 
ages for  oyerflowing  her  premises  in  consequence  of  defective  and 
insoffioient  sewerage.  In  the  petition  it  is  alleged  that  defendant, 
by  its  agents,  employees  and  seryants,  built  a  new  sewer  to  connect 
with  an  old  one,  and  so  negligently,  unsldllfully  and  carelessly 
joined  the  two  together;  uid  by  reason  of  one  of  the  sewers  being 
insufficient  to  carry  off  the  water  from  the  other,  and  by  the  accu- 
mulation and  stoppage  of  sticks  and  small  timber  the  water  burst 
out  and  did  the  damage.  At  the  trial  the  court  refbsed  to  allow 
the  plaintiff  to  introduce  any  eyidence,  on  the  ground  that  the  peti- 
tion did  not  state  facts  constituting  any  cause  of  action  against  the 
defendant,  and  the  plaintiff  thereupon  took  a  nonsuit 

EvereU  S  Beedf  for  appellant 

Chandter  S  8h$nmm,  for  respondent 

Adaiis,  J.  The  main  point  presented  by  this  record  is  the 
liability  of  a  municipal  corporation  for  damages  resulting  to  a  lot 
holder  from  improyements  made  under  authority  conferred  by  the 
dty  charter. 
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What  foe  the  rights  of  a  lot  holder  in  refbreHoe  to  the  ad jaoeiit 
•treets  and  aOeys  ?  The  owner  in  fee  of  a  tract  of  land  may  hare 
it  sunreyed  into  town  lots,  streets  and  alleys;  and  without  selling 
any  of  the  lots,  or  acknowledging  the  fdaii,  he  may  destroy  the  snr- 
yey  and  vacate  the  streets  and  alleys.  Bat  if  he  conyey  away  any 
of  the  lots,  the  right  to  the  free  nse  of  the  adjacent  streets  will  pass 
to  the  grantees  as  appurtenant  to  their  lots;  abd  snoh  grantees  will 
not  only  have  a  servitude  or  easement  in  the  adjaoent  streets  and 
aOeys  as  appurtenant  to  the  lots,  but  the  convejance  itself  would 
be  a  dedication  of  the  streets  and  alleys  to  the  public  as  well  as  to 
the  private  nse  of  the  lots.  This  would  be  the  result  without  any 
statutory  dedication  by  acknowledging  and  filidg  th^  pLit  with  the 
county  recorder.  The  eflfeot  of  a  statutory  dedication,  however,  is 
precisely  the  same.  It  vests  in  the  adjacent  lot  holder  the  right  to 
the  use  of  the  streets  as  appurtenant  to  his  lot,  and  this  easement 
is  as  much  property  as  the  lot  itself.  It  is  a  property  interest,  inde- 
pendent of  the  right  of  the  public  to  use  and  improve  the  streets  as 
public  highways,  and  the  lot  holder  is  as  much  entitled  to  protec- 
tion in  the  enjoyment  of  this  appurtenant  easement  as  he  is  in  the 
enjoyment  of  the  lot  itself.  Hence,  whatever  injures  or  destk^Oys 
this  easement,  is  to  that  extent  a  damage  to  the  lot  So  if  in  grad- 
ing a  street  it  be  raised  so  high  as  to  throw  the  surface  water  back 
upon  the  lot,  or  prevent  a  free  access  to  the  street;  or  if  the  street 
be  excavated  so  low  as  to  render  the  easement  of  no  use  to  the  lot, 
the  lot  holder  is  thereby  damaged  to  the  extent  of  the  loss  of  such 
easement.  The  question  here  is  whether  the  lot  holder  has  any 
remedy  at  all  for  such  injuries.  The  case  under  consideration  is  a 
sewer,  which  the  city  no  doubt  had  the  power  to  construct  But 
the  gravMnen  of  the  complaint  is  that  through  negligence  in  the 
construction  of  this  sewer  water  was  thrown  on  the  lot  of  the  plain- 
tiff and  thereby  injured  her  property.  If  we  are  still  to  follow  the 
rule  as  laid  down  in  the  Oity  of  St,  Louis  v.  0i^rno,  12  Ma  414,  and 
the  subsequent  cases  of  Taylor  v.  8L  Louis,  14  id.  20,  and  Hoffman 
V.  St.  LouiSy  15  id.  651,  we  must  deny  all  remedy  for  such  injuries. 
In  the  cases  referred  to  this  court  followed  the  lead  of  the  king's 
bench  in  The  OovemoTy  stc^  v.  MersdUh  and  others^  4  T.  R.  (D.  &  £.) 
794.  The  doctrines  laid  down  in  that  case  by  Lord  Eekton  and 
others,  in  my  judgment,  are  not  applicable  to  America.  The  im- 
provements which  caused  the  injury  were  made  under  an  act  of 
parliament,  which  authorized  the  commissioners  to  allow  damages. 
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but  the  court  seemed  to  place  their  decision  on  the  gronnd  that 
parliament  was  omnipotent^  and  on  this  ground  alone  denied  any 
remedy  to  the  injured  jNirty.  The  court  held  that  as  the  improve- 
ment was  for  public  convenience,  the  maxim  "  sahis  populi  suprema 
Isz  eiio**  applied,  andibat  private  rights  must  yield  to  public  con- 
venience. The  same  line  of  reasoning  was  maintained  by  the  learned 
judge  who  determined  the  opinion  in  the  leading  case  of  St.  Louis 
V.  Oumo.  In  adopting  the  rule  laid  down  by  the  king's  bench,  he 
said:  ^It  has  long  since  passed  into  a  maxim,  that  the  safety  of  the 
people  is  the  supreme  law,  and,  as  a  corollary  from  this  ancient 
truth,  that  individual  convenience  must  yield  to  the  public  good." 

Conceding  the  maxim  to  be  just,  the  corollary  in  the  compre* 
hensive  sense  used  in  England  is  a  fwn  sequitur  as  applicable  to  the 
American  States.  Our  governments  arc  republican,  and  are  insti* 
tuted  for  the  protection  of  the  people  in  their  individual  rights  of 
persons  and  property.  These  rights  cannot  be  invaded  as  a  mere 
matter  of  convenience  to  the  public.  It  is  only  where  the  safety  of 
the  people  is  involved  that  individual  rights  can  be  destroyed  to 
protect  the  community  from  impending  danger.  Thus  in  gn)at 
conflafcrations  private  houses  may  be  torn  down  or  destroyed  to 
stop  the  fire,  and  in  like  manner  property  of  any  kind  may  be 
destroyed  to  prevent  the  spread  of  contagious  diseases. 

The  destruction  of  private  property  in  such  cases  is  an  overruling 
necessity,  and  is  only  a  proper  application  of  the  right  of  self- 
defense,  which  the  people  as  well  as  individuals  may  resort  to  for 
their  own  safety.  It  must,  however,  be  a  supreme  necessity  which 
authorizes  the  destruction  of  private  property  for  the  safety  of  the 
people.  When  such  necessity  in  fact  exists  the  maxim  ^  solus  popuK 
suprsma  lex**  will  apply,  and  the  party  whose  property  is  destroyed 
is  without  remedy,  his  loss  being  ^damnum  absque  injuria.**  But 
this  maxim  ought  not  to  be  applied  to  mere  matters  of  public  con- 
venience. The  improvements  of  streets,  drainage,  sewers,  etc.,  are 
in  almost  every  instance  mere  matters  of  public  convenience  which 
the  diy  authorities  in  their  discretion  are  allowed  by  law  to  make. 
They  are  not  matters  of  supreme  necessity  involving  the  safety  of 
the  people,  and  hence  this  plea  is  not  applicable  to  the  case  under 
consideration. 

The  city  authorities  are  allowed  to  establish  sewers  and  to  alter 
them  from  time  to  time,  and  they  may  establish  the  grade  of  streets^ 
and  may  fh>m  time  to  time  alter  and  re-establish  such  gradesL 
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These  powers  are  not  exhausted  by  their  ezercisey  but  are  ocmtinuiiig 
powers.  See  Hoffman  v.  St.  Louis,  15  Mo.  651 ;  Oo$%kr  r.  Chorg^ 
taum,  6  Wheat  (U.  S.)  593.  But  can  such  powers  he  exercised  to 
the  injury,  of  private  lot  holders  without  paying  a  just  compensa- 
tion ?  It  is  said  that  lot  holders  make  their  purchases  and  build 
their  houses  with  a  knowledge  of  these  powers  in  the  city  authori- 
ties, and  must  therefore  take  the  consequences.  If  they  build  to  an 
established  grade,  or  before  any  grade  is  fixed,  in  either  case,  under 
this  rule,  they  must  do  so  at  their  periL  A  lot  holder  of  laige  for- 
tune may  invest  it  all  in  a  fine  edifice,  built  precisely  to  an  established 
grade,  and  the  city  authorities  may,  as  soon  as  his  house  is  completedt 
alter  the  grade  by  lowering  it  a  hundred  feet,  or  raising  it  the  same 
number  of  feet,  and  thus  entirely  destroy  the  appurtenant  easement 
and  render  his  house  and  lot  utterly  valueless.  After  thus  being 
served  ought  the  courts  to  be  closed  against  the  appeals  of  the 
injured  lot  holder  for  relief?  Is  it  any  consolation  to  him  to  hear 
a  lecture  read  about  the  necessity  of  further  legislation,  and  to  be 
told  that  his  loss  is  ** damnum  absque  injuria;"  that  he  ought  to 
have  a  remedy,  but  the  political  power  of  the  State  must  be  looked 
to  and  not  the  courts ;  that  the  granting  of  such  immense  power  to 
a  city,  thus  to  destroy  his  property,  ought  to  have  been  so  gnaided 
as  to  have  allowed  a  just  compensation  for  such  injury. 

This  line  of  argument  and  advice  was  tendered  as  a  justification 
for  refusing  relief  in  SL  Louis  v.  Oumo,  and  was  followed  without 
inquiry  in  the  subsequent  cases  of  Taylor  v.  St.  Louis  and  Hoffman 
V.  St.  LauiSf  nbi  supra.  The  same  course  of  reasoning  was  pursued  by 
the  courts  of  New  York,  Pennsylvania  and  Massachusetts,  relied  on 
as  authorities  in  St,  Louis  v.  Oumo.  See  Wilson  v.  City  of  Jfew 
Torky  1  Denio,  595 ;  4  Serg.  &  R  514 ;  Oreen  v.  Borough  of  Read" 
ing,  9  Watts,  382 ;  CaUender  v.  Marshy  1  Pick.  41&  The  same 
thing  may  be  said  in  regard  to  all  the  American  cases  maintain- 
ing the  doctrines  laid  down  in  St,  Louis  v.  Oumo. 

It  is  a  notable  fact  that  most  of  the  American  courts  have  blindly 
followed  the  rulings  of  the  British  court  in  the  leading  case  )f  the 
Oovemory  etc,  v.  Meredith  and  other s^  4  T.  S.  794.  In  doing  m>,  they 
have  entirely  ignored  some  of  the  plainest  and  most  imperative  pro- 
visions of  the  bill  of  rights  contained  in  the  constitutions  of  the  seT- 
eral  States.  Section  7  of  article  13  of  the  old  constitution  of  Mis- 
souri reads  as  follows :  **  That  courts  of  justice  ought  to  be  open  to 
every  person,  and  a  certain  remedy  afforded  for  every  injury  to  per- 
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ion,  property  or  character;  and  that  right  and  justice  ought  to  be 
administered  without  sale,  denial  or  delay;  and  that  no  private 
property  ought  to  be  Ittken,  or  applied  to  public  use  without  just 
oompensation.^  The  provisions  of  this  section  were  incorporated 
into  the  new  constitution,  and  will  be  found  to  be  divided  into  two 
sections,  vis. :  sections  15  and  16  of  article  1.  Section  15  u^nires 
courts  to  be  open,  and  a  remedy  afforded  for  every  injury,  eta,  and 
•eotion  16  declares  that  private  property  shall  not  be  taken  for  pub- 
lic use,  without  just  compensation.  By  these  provisions  of  our  con* 
stitution  a  certain  remedy  for  every  injury  to  property  is  guaran- 
tee<l  to  the  citizen,  and  this  guaranty  is  as  sacred  and  imperative  at 
the  one  which  protects  him  in  the  enjoyment  of  his  private  property 
from  appropriations  to  public  use  without  a  just  compensation. 

Therefore,  when  the  legislature  confers  on  cities  the  right  to  take 
private  property  for  public  use,  or  the  authority  to  grade  streets 
land  make  sewers,  eta,  the  power  must  be  taken  and  exercised  sub- 
ject to  these  constitutional  guarantees.  So  that  when  cities,  in  the 
exercise  of  their  undoubted  powers  in  making  improvements,  injure 
lot  holders,  they  do  so  subject  to  the  rights  of  the  lot  holders  to  sue 
them  for  such  injuries.  The  legislature  has  no  power  to  violate 
these  plain  provisions  of  the  constitution  ;  and  the  only  proper  way 
to  construe  such  laws  is  to  give  them  full  force,  allovring  cities  to 
exercise  the  powers  conferred  to  the  fullest  extent,  subject,  however, 
to  the  rights  of  a  citizen  to  a  just  compensation  for  all  injuries  to 
Lis  property.  When  such  laws  do  not  in  terms  provide  a  remedy, 
it  is  implied  and  may  be  resorted  to  under  these  provisions  of  the 
constitution. 

These  constitutional  provisions  may  be  looked  to  as  entering  into, 
and  forming  a  part  of  all  such  laws,  otherwise  the  courts  would  have 
to  declare  them  unconstitutional  and  void.  In  Lackland  v.  The 
North  Mo,  R.  R.  Cb.,  31  Mo.  180,  tliis  court  allowed  a  lot  holder  to 
recover  damages  against  the  railrotid  company,  for  obstructions 
placed  in  a  street  under  authority  assumed  to  be  given  by  the  city 
of  St.  Charles  to  the  railroad  company.  The  court  denied  the  power 
of  the  city  under  its  charter  to  allow  the  railroad  company  to  appro- 
priate the  street  as  indicated ;  but  did  not  wish  to  be  understood  as 
saying  that  the  legislature  could  not  grant  such  power  to  the  cor- 
poration. I  maintain  that  the  legislature  may  grant  power  to  cities 
to  improve  the  streets,  or  to  appropriate  them,  to  the  injury  of  the 
lot  holder.    Bat  when  such  power  is  exercised  to  the  injniy  of  the 


468  MISSOURI, 


nuUm  ▼.  city  ol  BL  Jonpk. 


lot  holder,  be  must  haTe  tti  adequate  remedy.  The  dtj  may  ezer- 
eifethepower,batiiiiietaii«wer  fortheoomeqaenoeeto  the  lot  holder. 
The  true  groand  of  his  rif  ht  to  reooTer  is  his  ^ppmrteoant  easement 
or  property  interest  in  the  street  itselfi 

Juigb'SAFioiXtin  Lackland  v.I%$yarth  Mo.  R^ 
dicated  the  phuntilTs  right  of  reooTery  on  this  Teiy  gronnd.  The 
learned  judge  speaking  for  the  oonrt  said,  ^as  to  the  owneiahip  of 
the  BoO  of  the  street,  the  question  is  of  no  practical  importanoeu 
The  right  of  the  owner  of  a  lot  in  a  town  to  the  nse  of  the  adjoining 
street  is  as  much  property  as  the  lot  itself,  and  the  legislature  can 
no  more  deprire  a  man  of  one  than  the  other  without  oompensa- 
tion.'^  This  language  enundatcs  the  true  doctrine,  and  is  in  direct 
conflict  with  the  rulings  of  the  same  learned  judge  in  A.  Louis  f  • 
Oumo^  and  in  effect  oyermles  the  principles  laid  down  in  that  oase. 

In  my  opinion  the  court  erred  in  excluding  the  endenoe  oiTered 
by  the  plaintiff.  I  think  the  judgment  ought  to  be  reversed  and 
the  cause  remanded.  Judge  Shuwood  concurs.  Judge  Ewnro 
also  concurs  in  the  result  Judge  Wao ver  files  a  separate  opinion. 
Judge  VoBiss  baring  been  of  counsel  didn't  sit 

Judgmmt  rmmri$tL 


CASES 


COITRT  OF  APPEALS 


MARYLAND 


JhiAXKLXM  Fm  IvBUSAV OB  Oa,  appellttitiy  t.  Ohioaoo  Iob  Oo 

(SUM.  ML) 


Jlr«  inmrtmfi$^€0mMiomt  in  pclicif-^wai9er-^hMitd$r^M  ritk^^fdinmrp  f» 

ptrin^^intwralfU  inUreai. 

A.  poliej  of  Insonuiee  agaiiut  fire  oontaiiied  this  daaae :  "  Notbing  bot  a  di» 
tinet  spedfle  agreement,  clearlj  expressed  and  indorsed  on  the  policj,  shall 
operate  as  a  wairer  of  any  printed  or  written  condition  therein."  HM^  not 
to  refer  to  sUpulatlons  in  the  pollej  as  to  notice  and  proofii  of  loss,  and  that 
the  failure  on  the  part  of  the  insurer  to  promptly  object  to  the  form  and 
suflUciency  of  such  notice  and  proofs  of  loss  amounted  to  a  waiver  of  such 
stipulations. 

A  policj  of  insurance  against  fire  on  an  ice-house  contained  a  condition  entitled 
"  Builder's  risk/'  that  "  the  working  of  carpenters,  roofers,"  etc,  **  in  build- 
ing, altering  or  repairing  the  premises  named  in  the  policy,  without  permis- 
sion indorsed  in  writing  on  the  policy,  should  vitiate  it/'  The  assured,  in  an 
action  on  the  policy,  testified  that "  the  ice-house  was  nearly  as  good  as  new 
for  the  reason  that  he  always  kept  a  crew  of  men  and  a  carpenter  or  two 
about  the  building  the  year  round,  and  was  constantly  making  repairs  and 
keeping  the  building  in  thorough  condition."  Held,  that  the  fact  did  not 
vitiate  the  policy. 

Proof  that  the  insured  was  in  possession  of  the  premises,  claiming  and  oeeiipy- 
log  it  as  owner,  is,  in  the  absence  of  evidence  to  the  contrary,  prima  faei$ 
evidence  of  title  and  of  an  insurable  interest. 
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Acnoy  on  a  policy  of  inBumnce  against  fire,  iasned  by  appellants^ 
a  Maryland  corporation,  on  pUuntifTs  ioe-honse,  situated  in  Illinois, 
to  extend  from  10th  November,  1868,  for  one  year.  The  building 
was  bnmed  August  11, 1869.  Notice  of  the  loss  was  forwarded  on 
the  same  day  to  the  appellants'  agents  in  Chicago,  through  whom 
the  insurance  was  effected,  and  was  by  them  forwarded  to  appel- 
lants.   The  policy  contained  this  condition : 

''X.  Persons  sustaining  loss  or  damage  by. fire  shall  forthwith 
gire  notice  thereof  in  writing  to  the  company,  and  as  soon  after  as 
'  possible  they  shall  deliver  as  particular  an  account  of  their  loss  and 
damage  as  the  nature  of  the  case  will  admit,  signed  with  their  own 
hands;  and  they  shall  accompany  the  same  with  their  oath  or 
affirmation,  declaring  the  said  account  to  be  true  and  just ;  show- 
ing also  whether  any  and  what  insurance  has  been  made  on  the 
same  property ;  giving  a  copy  of  the  written  portion  of  the  policy 
of  each  company;  what  was  the  whole  cash  value  of  the  subject 
insured,  and  their  interest  therein;  in  what  general  manner  the 
building  insured,  or  containing  the  subject  insured,  and  the  several 
parts  thereof,  were  occupied  at  the  time  of  the  loss,  and  who  were 
the  occupants  of  such  building,  and  when  and  how  the  fire  origi* 
nated.  They  shall  also  produce  a  certificate,  under  the  hand  and 
^  of  a  miistrate.  noLj  public,  or  commiasioner  of  deeds  mort 
contiguous  to  the  place  of  the  fire,  and  not  concerned  in  the  loss  as 
creditor  or  otherwise,  not  related  to  the  assured,  stating  that  he  has 
examined  the  circumstances  attending  the  fire,  loss  or  damage 
alleged,  and  that  he  is  acquainted  with  the  character  and  circum* 
stances  of  the  assured,  and  that  he  verily  believes  ttiat  he,  she  or 
they  have,  by  misfortune  and  without  fraud  or  evil  practice,  sus- 
tained loss  and  damage,  on  the  subject  insured,  to  the  amount 
which  such  magistrate,  notary  pi:^>lic,  or  commissioner  of  deeds 
may  certify.*'    ♦    ♦    ♦ 

The  proof  of  loss  was  promptly  made  out  and  forwarded,  but 
there  was  no  certificate  attached  of  the  nearest  magistrate  or  notary 
public,  as  required  in  the  above  condition.  No  notice  of  any  objeo- 
tion  to  the  proofs  ftimished  was  made  till  the  last  of  December,  186&, 
and  then  the  grounds  of  the  objection  were  not  specified. 

On  the  back  of  the  policy  was  printed  the  following  memorandum: 


Builder's  Risk. — The  working  of  carpenters,  roofers,  tm- 
smiths,  gas-fitters,  plumbers  or  other  mechanics,  in  building,  altsir^ 
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ing  or  lepairiiig  1^0  piemiaei  named  in  this  polioy,  will  vitiate  the 
■amey  nnleas  permimon  for  snch  work  be  indorsed  in  writing 
hereon* 

Bxceptian :  The  plaintiff  offered  three  prayers,  the  second  and 
third  of  which  the  court  refiised ;  the  first,  as  follows,  it  granted : 

Ist  That  if  the  jury  shall  find  from  the  cyidence  that  the  plain- 
tiff furnished  to  the  agent  of  the  defendant,  in  Chicago,  the  prelim- 
inary proofs  of  loss  offered  in  evidence,  and  that  said  proob  were 
forwarded  by  said  agent  to  the  defendant,  and  received  by  the 
defendant  on  the  25th  of  September,  1869,  and  that  the  defendant 
retained  said  proofs  of  loss,  and  made  to  the  plaintiff  or  its  agents 
no  objections  thereto,  nor  any  objection  to  the  absence  of  a 
certificate,  as  required  by  the  10th  condition  of  the  policy,  up 
to  the  time  when  Mr.  White,  president  of  the  defendant,  had  the 
conversation  with  the  witness  Smith,  testified  to  by  said  Smith  in 
the  month  of  December,  1869,  should  the  jury  find  such  conversa- 
tion. And  if  they  farther  find  that  in  said  conversation  the  said 
president  of  the  defendant  refused  to  pay  the  loss  under  said  policy, 
upon  grounds  other  than  the  defects  of  said  proofs  of  loss,  or  the 
abs3i:oe  of  said  certificate,  or  both,  and  that  at  the  time  of  so  refus- 
ing  to  pay,  the  said  president  of  the  defendant  made  to  said  Smith 
no  objection  to  said  proofs  of  loss,  or  to  the  absence  of  said  certifi- 
cate,  then  the  defendant  Vannot  now  object  to  the  sufficiency  of 
said  proofs,  or  the  absence  of  said  certificate,  notwithstanding  the 
jury  may  find  that  the  witness  White  wrote  the  letters  of  Deoember 
28,  1869,  and  January  3,  1870,  under  the  circumstances  offered 
in  evidence. 

The  defendant  offered  the  following  prayers: 

Ist  That  if  the  jury  believe,  the  statement  of  the  witness,  Jamei 
P.  Smith,  Jr.,  the  president  and  superintendent  of  the  plaintiff,  in 
his  deposition  contained,  that  he  kept  a  crew  of  workmen  and  a 
carpenter  or  two  about  the  building  in  controversy  the  year  round, 
and  was  constantly  making  repairs  and  keeping  the  building  in 
thorough  condition,  the  policy  was  vitiated  by  reason  of  the  facts  so 
stated  under  the  memorandum  printed  on  the  back  of  said  policy, 
and  headed "  Builders'  Bisk,"  and  the  verdict  must  be  for  the 
defendant 

2d.  That  the  preliminary  proof  offered  in  evidence  by  the  plain- 
tiff, as  having  been  furnished  to  the  defendant  prior  to  the  instita- 
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tion  of  this  action,  is  not  legally  snflScient  to  entitle  the  plaintiff  to 
recover,  and  it  being  admitted  that  the  president  of  the  defendant, 
acting  for  it,  addressed  to  the  attorneys  of  the  plaintiff  and  sent 
to  them,  on  or  about  the  8d  of  January,  1870,  the  letter  of  that 
date,  which  is  in  eyidenoe,  the  yerdiot  of  the  jury  most  be  for  the 
defendant 

8d.  That  the  plaintiff  was  boond  to  disclose  and  make  known  to 
the  defendant,  before  or  at  the  time  of  the  deliyery  of  the  policy  in 
•ait,  every  fact  material  to  the  risk ;  and  if  the  jury  shall  find  that 
the  plaintiff  failed  or  omitted  so  to  disclose  and  make  known  to  the 
defendant  any  fact  whatever,  material  to  the  risk,  the  jury  must 
find  for  the  defendant  Even  although  the  jury  should  further 
find  that  Campbell,  Whitman  &  Wallace,  of  Chicago,  were  at  that 
time  agents  of  the  defendant,  to  receive  and  forward  applications 
for  insurance,  and  that  they  were  referred  by  the  plaintiff  to  L.  N. 
Moore  ft  Co.,  of  Chicago,  and  took  the  form  of  the  policy  or  appli- 
cation from  one  of  the  forms  of  said  L.  N.  Moore  ft  Co.,  without  any 
representation  on  the  part  of  the  plaintiff  as  stated  by  the  witness 
Wallace.  This  prayer  was  refused  as  offered,  but  granted  with  the 
following  modification: 

But  in  considering  the  proposition  put  to  them  in  this  prayer,  the 
jury  are  to  take  into  consideration  that  the  defendant,  in  malring 
Insurance  upon  an-ice  house  like  that  meiAioned  in  the  evidence  and 
devoted  to  the  uses  therein  mentioned,  is  presumed  to  know  and  to 
have  contemplated  all  the  casualties  and  incidents  to  which  the  sub- 
ject might  be  properly  liable  as  such  ice-house,  devoted  to  such 
uses. 

4th.  That  Campbell,  Whitman  &  Wallace,  of  Chicago,  were  capa- 
ble of  acting  in  law  and  fact  as  the  agents  of  the  plaintiff,  in  obtain- 
ing insurance  from  the  defendant,  notwithstanding  they  were  at  the 
same  time  agents  of  the  defendant  to  procure  business  for  it  And 
if  the  jury  shall  find  that  the  plaintiff  did  so  make  the  said  firm  its 
agents  in  this  case,  the  plaintiff  is  as  much  bound  by  their  acts  done 
in  the  cause  of  such  agency,  as  if  they  had  not  been  defenoAnt's 
agents  at  the  same  time. 

5th.  That  the  defendant  is  not  bound  by  any  acts  of  parties  in 
Chicago,  purporting  to  be  its  agents,  except  to  the  extent  to  which 
the  jury  shall  find  that  they  were  authorfred  by  the  defendant  to 
act  for  it,  prior  to  the  acts  done,  or  at  the  time  thereof,  and  not  sub- 
sequently thereto ;  \unl4ss  they  shall  find  thai  after  the  said  aetSy  and 
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with  /uB  knowledge  thereof,  the  defendant  ratified  and  eof^rmed 
them,]  And  the  jury,  ia  determining  upon  the  ezistenoe  and  extent 
of  any  snch  agency,  mast  be  governed  by  their  own  conolnsiona 
from  the  eyidence,  and  not  by  the  declarations  or  pretenaiona  of 
parties  claiming  to  be  agents  of  the  defendants,  and  to  act  in  its 
name,  although  the  testimony  of  such  parties,  as  witnesses,  may  be 
Tvgarded  for  that  purpose  along  with  its  other  evidence  in  the  case* 
(Refused  as  offered  bnt  granted  with  this  modification :)  XJnlesa 
they  shall  find,  that  affcer  the  said  acts,  and  with  fbll  knowledge 
thereof,  the  defendant  ratified  and  confirmed  them. 

6th.  That  if,  daring  the  period  embraced  in  the  policy,  the  prem- 
ises in  question  were  so  occupied  or  used  as  to  increase  the  risk,  or 
if  the  risk,  during  the  said  period,  was  increased  by  any  means 
whatever  within  the  control  of  the  assured,  the  policy  is  void,  and 
the  plaintiff  is  not  entitled  to  recover. 

7th.  That  if  the  jury  find  from  the  evidence,  that  the  application 
which  the  plaintiff  made  or  authorized  to  be  made  to  the  defendant 
for  the  insurance  in  controversy,  omitted  or  concealed  any  fSftct  in 
the  description  of  the  premises,  material  to  the  risk,  then  the  plain- 
tiff cannot  recover.  The  sixth  and  seventh  prayers  were  refused  as 
offered,  but  granttjl  with  the  modification : 

But  in  considering  these  prayers,  the  jury  will  take  into  con- 
sideration the  nature  and  use  of  the  property  as  described  in  the 
evidence. 

8th.  That  the  plaintiff  is  bound  by  the  representation  as  to  con- 
tributing insurance  contained  in  its  application,  and  if  that  repre- 
sentation was  untrue,  the  policy  is  void,  and  the  plaintiff  is  not  enti 
Ued  to  recover. 

9th.  That  even  if  the  plaintiff  should,  under  any  instruction  of 
the  court,  be  entitled  to  a  verdict,  it  can  only  recover  upon  the  basis 
of  contribution  stated  in  the  application. 

10th.  That  there  is  no  legal  or  competent  evidence  in  this  cause 
to  show  that  the  plaintiff  in  this  case  had  any  legal  insurable  interest 
in  the  property  mentioned  in  this  cause  as  destroyed  by  fire,  either 
at  the  time  of  the  making  of  said  policy  or  at  the  time  of  its  destruc- 
tion by  fire,  as  testified  to  in  this  cause,  and  therefore  the  plaintiff 
is  not  entitled  to  recover. 

11th.  That  the  preliminary  proofs  shown  by  the  evidence  to  have 
been  .umislied  to  the  defendant  by  the  plaintiff,  are  in  themselves 
Insufficient  under  the  policy,  and  their  verdict  must  consequently  be 
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for  the  defendant,  unless  they  find  the  facts  to  be  tme  whioh  are 
assumed  as  the  basis  of  the  plaintiflTs  first  prayer  granted  by  the 
court  And  by  the  words  ^'preliminary  proofs,''  the  defendant 
means  to  cover  the  certificate  of  a  magistrate^  notary  public  or  oom- 
roissioner,  required  by  the  tenth  condition  of  the  policy. 

The  defendant,  by  its  counsel,  objected  to  the  first  prayer  of  the 
plaintifl*,  because  the  evidence  in  the  case  was  insufficient  to  support 
the  proposition  of  law  therein  asserted,  even  if  such  proposition 
were  law  upon  the  hypothesis  of  facts  that  it  assumed,  which  was 
denied. 

The  court,  Dobbin,  J.,  rejected  the  defendant's  first,  second, 
third,  fifth,  sixth,  seventh,  eighth,  ninth  and  tenth  prayers  as  ofrer649 
but  granted  the  third,  fifth,  sixth  and  seventh  with  modifications, 
ud  granted  as  offered  its  fourth  and  eleventh. 

To  the  granting  of  the  plaintiff's  first  prayer,  and  to  the  refusal 
of  the  court  to  grant  the  defendant's  first,  second,  third,  fifth,  sixth, 
•eventii,  eighth,  ninth  and  tenth  prayers  as  offered,  the  defendant 
excepted ;  and  the  verdict  and  judgment  being  for  the  plaintiff  for 
tS,84&78,  etc,  the  defendant  appealed. 

A  J.  Bautdin  and  John  Oarson^  for  appellant 

W.  A.  FUher  and  Charles  Marshall^  for  appellee. 

Babtol,  G.  J,  This  is  an  action  of  covenant  on  a  policy  of  insur- 
ance, issued  by  the  appellant  to  the  appellee,  ^'  on  their  one-story 
fhime  ice-house,  situate,  detached,  on  the  line  of  the  Chicago  and 
N.  W.  R.  R^  at  Ghrystal  Lake,  McHenry  county,  Illinois.'' 

No  question  arises  upon  the  pleadings,  all  errors  therein  having 
been  waived  by  agreement 

The  first  ground  of  defense  relied  on  by  the  appellant,  was  the 
failure  of  the  appellee  to  furnish  the  preliminary  proof  of  loss,  in 
manner  and  form  as  required  by  the  tenth  condition  of  the  policy. 
The  fire  occurred  on  the  morning  of  the  11th  of  August,  1869,  and 
on  the  same  day,  notice  thereof  was  given  to  the  agents  of  the  appel- 
lant, who  on  the  same  day  notified  the  appellant  Proofs  of  loss 
were  nuide  up  and  transmitted  to  the  appellant  within  a  reasonable 
time,  but  it  is  objected  that  they  were  defective  and  insufficient 

The  appellee  on  the  other  hand  contended  that  the  appellant  bj 
its  conduct  and  proceeding,  after  it  had  been  notified  of  the  fire,  and 
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nofiiTed  the  proofs  of  loss,  had  waiyed  all  objection  thereto,  and  was 
prednded  from  objecting  to  their  sufficiency. 

By  the  first  prayer  of  the  appellee  (which  was  granted)  the  jury 
were  instmcted  that  if  they  should  find  from  the  eyidence  the  Ceu^ts 
therein  enumerated,  the  appellant  could  not  now  object  to  the  suffi- 
ciency of  the  proofs  of  loss,  or  to  the  absence  of  a  certificate  as 
required  by  the  tenth  condition  of  the  policy. 

Distinct  objection  to  this  prayer  was  made  in  the  court  below,  on 
the  ground  of  the  want  of  evidence  to  support  it ;  and  the  same  ob- 
jection is  urged  in  this  court  by  the  appellant;  not  because  there 
was  no  evidence  tending  to  prove  the  facts  enumerated  in  the  prayer, 
but  because  there  was  no  testimony  in  the  cause  of  an  express  waiver^ 
as  required  by  the  eighth  condition  of  the  policy ;  without  which,  it 
is  argued,  the  obligation  to  furnish  preliminary  proof,  in  accordance 
with  the  tenth  condition  of  the  policy,  could  not  be  released  y  and 
that  an  implied  waiver  would  not  be  sufficient,  and  could  not  be 
«hown  in  the  face  of  the  eighth  condition. 

Apart  from  the  terms  contained  in  the  last  clause  of  the  eighth 
condition  of  the  policy,  there  can  be  no  doubt  that  the  facts  stated 
ii'.  the  appellee's  first  prayer,  if  believed  by  the  jury,  would  amount 
to  a  waiver  of  the  defects  in  the  preliminary  proofs,  and  preclude  the 
appellant  from  objecting  to  their  sufficiency.  AUegrey.Ins  Co.,  6 
H.  ft  W.  412,  413 ;  Edwards  v.  The  Baltimore  Fire  Ins.  Co.,  3  Gill ; 
Franklin  Fire  Ins,  Co.  v.  Coates  A  OtenUy  14  Md.  294, 295  ;  Tayloe  v. 
Merchants^  Fire  Ins.  Co.y  9  How.  403,  404. 

These  decisions  sufficiently  show  the  principles  which  govern  in 
ordinary  cases,  arising  under  policies  of  insurance,  containing  stipu- 
lations with  regard  to  the  preliminary  proofs  of  loss  to  be  furnished 
by  the  assured. 

The  difficulty  in  the  present  case  grows  out  of  the  terms  of  the 
eighth  condition  in  the  policy,  which  is  in  these  words  :  *^  Should 
the  assured,  in  making  the  application  for  insurance,  submit  a  sur- 
vey, plan  or  description  of  the  property  herein  insured,  upon  which 
the  insurance  is  effected,  such  application,  survey,  plan  or  descrip- 
tion shall  be  considered  a  part  of  this  contract  and  a  warranty  by 
the  assured.  A.nd  any  misrepresentation  whatsoever,  whether  in 
writteiy  application  or  otherwise,  or  any  omission  to  disclose  and 
make  known  every  fact  material  to  this  risk,  will  vitiate  this  polioj 
N'cthing  but  a  distinct,  specific  agreement,  clearly  expressed,  and 
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indorsed  on  this  |)olicjy  shall  oi)erate  as  a  waiter  of  any  printed  oi 
written  condition^  warranty  or  restriction  therein.^' 

The  effect  of  a  proyision  of  this  kind,  m  a  policy  of  an  insurance, 
was  considered  by  the  sapreme  coart  of  Massachasetts.  Blake  t. 
Exchange  Mutual  Ins.  Co.j  12  Gray,  265.  The  language  of  the  yery 
able  Judge  who  gave  the  opinion  of  the  court  is  so  apposite  to  this 
case,  that  we  quote  it  at  length  :  ^*  How  far  the  provisions  as  to  the 
form  of  the  notice  and  proofs  of  loss,  after  a  valid  contract  has  been 
made  and  a  loss  taken  place  under  it,  can  be  regarded  as  conditions 
of  the  contract  itself,  it  is  not  necessary  to  determine,  nor 
whether  their  being  classed  under  the  designation  of  conditions 
of  insurance  could  change  the  nature  and  purpose  of  the 
•tipulations  themselves;  for  it  seems  to  us  that  the  question 
if  not  as  to  the  provisions  of  the  contract,  but  as  to  the  per- 
formance of  the  provisions.  The  plaintiff  is  not  seeking  to  set  up  a 
contract  from  which  a  material  provision  has  been  omitted  by  the 
oral  consent  of  the  officers  of  the  company.  The  policy  contained 
the  usual  provisions  as  to  notice  and  proofs  of  loss.  Upon  the  hap- 
pening of  the  loss,  the  plaintiff  sent  to  the  defendants  certain  notices 
and  proofs  in  pursuance  of  the  requisition  of  the  by-laws  upon  the 
subject  If  the  notices  were  defective,  good  faith  on  the  part  of  the 
underwriters  required  them  to  give  notice  to  the  insured.  If  they 
failed  to  do  so,  if  they  proceeded  to  negotiate  with  the  'plaintiff, 
without  adverting  to  the  defects,  if,  still  further,  they  put  their  refti- 
sal  to  pay,  on  other  and  distinct  grounds,  they  are,  upon  familiar 
principles  of  law,  estopped  to  set  up  and  rely  upon  the  defective 
notices ;  the  law  assumes  that  the  notices  were  correct,  and  will  not 
listen  to  the  defendant  when  he  seeks  to  show  the  contrary.'^  After 
citing  several  authorities  the  learned  judge  proceeds :  ''  If  the  plaintiff 
relied  upon  any  exemption  from  the  obligations  of  the  policy,  Oa  any 
modification  of  them  by  the  agents  or  officers  of  the  company,  or 
any  addition,  he  must  show  such  exemption,  modification  or  addi* 
tion  by  indorsement  upon  the  policy.  But  the  question  whether  a 
stipulation  as  to  notice  and  proofs  of  loss  has  been  fulfilled,  or 
whether  the  defendant  is  in  a  condition  to  be  heard  upon  that  ques- 
tion, must  be  tested  by  the  ordinary  rules  of  law.  There  is  a  time 
when  objections  in  matters  of  form  must  be  taken.  If  they  are  not 
then  made,  they  never  can  be  made.  The  law  does  not  say  the  pro- 
cedure was  perfect,  but  that  the  question  is  not  open.  The  adher« 
•noe  to  and  liberal  application  of  this  principle  are  necessary  to 
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the  nuuntenance  of  good  tmih  and  fair  doaliDg  in  judicial  pro* 
oeedings.'^ 

We  concur  in  the  reasoning  of  the  court  in  12  Qray,  and  consider 
it  applicable  to  the  present  case.  Accordiug  to  our  construction  of 
the  last  clause  in  the  eighth  condition  of  the  i>olicy,  it  refers  to 
tho»T  conditions  and  provisions  of  the  policy  which  enter  into  anid 
form  a  part  of  the  contract  of  insurance  and  are  essential  to  make 
it  a  binding  contract  between  the  parties  ;  and  which  are  properly 
designated  as  conditions ;  and  that  it  has  no  reference  to  those 
stipulations  which  are  to  be  performed  after  a  loss  has  occurred ; 
such  as  giving  notice  and  furnishing  proofs  of  loss.  These  are  not 
isonditions  inherent  in  the  contract  itself,  but  stipulations  to  be  per* 
formed  by  the  assured  as  preliminary  to  his  right  of  action  on  the 
•contract,  or  to  the  liability  of  the  company  to  pay  the  loss.  When 
we  read  this  part  of  the  eighth  conditiou  with  the  context,  and  con* 
■stme  the  whole  together,  we  are  satisfied  that  it  has  no  reference 
to  the  requirements  with  regard  to  the  preliminary  proofs  of  loss 
found  in  the  *^  tenth  condition  '^  of  the  policy ;  and  that  rt  was  not 
•contemplated  with  respect  to  them,  that  no  defect  or  omission  could 
be  waived  by  the  company  without  a  written  agreement  to  that 
effect  indors^  upon  the  policy. 

The  cases  of  Hale  v.  Mechanics^  Mutual  Fire  Ins.  Co.y  6  Gray,  1G9 ; 
Forbes  v.  Agawam  Mutual  Fire  Ifis,  Co.,  9  Cush.  470,  and  Abbott  v* 
Oatch,  13  Md.  314,  cited  by  the  appellant,  seem  to  us  to  be  inappli- 
cable. In  each  of  those  cases,  the  matters  which  the  parties  stipulated 
4houId  be  evidenced  only  by  agreement  in  writing,  constituted  an 
int^pral  part  of  the  contract  essential  to  make  it  binding  between 
the  parties. 

In  our  opinion  there  was  no  error  in  granting  the  first  prayer  of 
the  appellee;  and  for  the  reasons  before  stated  the  second  prayer 
of  the  appellant  was  properly  refhsed. 

The  next  question  arises  upon  the  first  prayer  of  the  appellant 

The  witness  James  P.  Snuth,  Jr.  (the  president  of  the  ioe  com* 
pany),  stated  in  his  testimony,  that  the  **  ioe-honse  was  nearly  as 
good  as  new,  for  the  reason  that  he  always  kept  a  crew  of  men  and 
a  carpenter  or  two  abont  the  building  the  year  ronnd,  and  was  con* 
stanUy  making  repairs  and  keeping  the  building  in  thorough  condi* 
tion."  The  appellant  contends,  and  by  its  first  prayer  asked  th« 
-court  to  instruct  the  jury  that  these  facts,  if  believed  by  them, 
vitiate  the  policy  under  the  memorandum  priiitetl  thereon  entitled 
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"*  Bnflden'  Biek,''  which  proTided  that  ''  the  working  of  oarpen* 
ten,  roofer8»  tinBniithei,  gasfitten,  plnmben,  or  other  mechanios,  in 
building,  altering  or  repairing  the  premises  named  in  the  policy^ 
without  permission  indorsed  in  writing  on  the  policy,  should 
fitiate  if 

We  think  that  by  a  fair  and  reasonable  interpretation  of  this  arti- 
cle of  the  policy  it  cannot  be  understood  as  referring  to  the  casual 
patching  up  of  the  building,  such  as  spoken  of  by  the  witness ;  but 
as  prohibiting  such  hazardous  use  of  the  building  as  is  generally 
denominated  "BuiUhr's  Risk"  which  arises  from  placing  it  in  the 
possession  or  under  the  control  of  workmen  for  re-building,  altera- 
tion or  repairs.  To  place  upon  it  such  a  construction  as  contended 
for  by  the  appellant  would  defeat  the  intent  of  the  parties,  and  be 
repugnant  to  the  written  clause  of  the  policy  insuring  the  building; 
which,  looking  at  its  size,  structure  and  use,  must  haye  reasonably 
contemplated  the  necessity  for  such  repairs  as  the  witness  described, 
as  indispensable  to  the  proper  conduct  of  the  appellee's  business* 
The  eyidenoe  shows  that  the  building  was  two  hundred  and  sixteen 
feet  long  and  one  hundred  and  forty  feet  wide;  that  the  height,. 
from  the  top  of  the  sill  to  the  under  sill  of  the  plate,  was  twenty-six 
feet ;  that  the  walls  were  of  joists  three  by  six  inches,  hollow  two 
feet  thick,  filled  in  with  tan ;  the  materials  all  wood,  bound  with 
iron.  There  was  a  balcony  round  the  upper  part  of  the  house,  and 
an  inclined  plain,  or  tramway,  fourteen  feet  wide,  extending  from 
the  lake  to  the  plate  of  the  ice-house,  on  which  the  ice  was  dragged 
up  by  horse  power.  The  capacity  of  the  house  was  twenty-four 
thousand  tons  of  ice.  It  is  very  obyious  that  a  building  so  con- 
structed would  necessarily  be  constantly  liable  to  be  injured  and 
damaged  by  the  use  for  which  it  was  intended,  rendering  it  indis- 
pensable for  the  prosecution  of  the  business  of  the  appellee,  that 
breakages  should  be  repaired  as  they  occurred ;  all  of  which  waa 
known  to  the  appellants,  and  will  be  presumed  to  haye  been  in  their 
contemplation  at  the  time  the  contract  was  made,  and  permitted  by 
the  written  terms  of  the  policy  insuring  the  premises  as  an  ice-house. 

For  the  principles  goyeming  the  construction  of  policies  of  insur- 
ance we  refer  to  Harper  y.  The  Albany  Mutual  Insurance  Co^  17 
N.  Y.  194,  and  Washington  Fire  Insurance  Oo.  y.  Davison  dt 
Symington,  30  Md.  92, 107,  108. 

We  think  there  was  no  error  in  refusing  the  appellant's  first  prayer. 
And  upon  the  same  principle,  the  modification  made  by  the  court 
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below  in  the  appellant's  ihirdf  sixth  and  seventh  prayers  is  free  from 
objection. 

The  modification  added  to  the  appellants  fifth  prayer  stated  the 
law  correctly,  and  though  it  appears  to  haye  been  excepted  to  below, 
has  not  been  made  a  gronnd  of  objection  in  the  argument  in  this 
court 

The  appellant  was  not  entitled  to  hay.  its  eighth  prayer  granted, 
as  there  was  no  eyidenoe  whateyer  of  any  misrepresentation  as  to 
contributing  insurance  made  at  the  time  of  the  contract. 

The  proposition  asserted  in  the  ninth  prayer,  that  the  assured 
was  obliged  to  continue  the  same  insurance  on  the  property  as 
existed  at  the  time  of  the  application,  is  erroneous,  and  was  prop- 
erly rejected.  There  was  no  such  warranty  in  the  policy.  H^bush 
T.  Western  Massaehusetts  Insurance  Ch.,  4  Oray,  837. 

The  appellant's  tenth  prayer  was  also  properly  refused.  It  asks 
an  instruction  to  the  jury,  **  that  there  is  no  legal  and  competent 
eyidence  in  the  cause  to  show  that  the  plaintiff  had  any  legal  insur- 
able interest  in  the  property  mentioned  as  destroyed  by  fire,  either 
at  the  time  of  the  making  of  the  policy,  <^r  at  the  tune  of  the  fire." 

The  proof  in  the  cause  is,  that  the  appellee  was  in  possessicm  of 
the  property,  claiming  and  occupying  it  as  its  owner.  This  is 
prima  facie  eyidence  of  title.  ^A  person  in  possession  of  land  ij 
prima  facie  presumed  to  be  seiied  in  fee."  1  Phillips  on  Eyidence^ 
646,  and  note.  In  the  absence  of  proof  of  an  outstanding  title  in 
others,  or  any  incumbrance  upon  the  property,  this  prima  fade 
presumption  of  a  seudn  in  fee,  growing  out  of  the  occupation  by 
the  appellee  as  owner  of  the  property,  was  suflScient  to  show  an 
insurable  interest  therein,  and,  consequently,  there  was  no  error  in 
fleeting  the  tenth  prayer  of  the  appellant 

There  appearing  to  be  no  error  in  the  rulings  of  the  court  below, 

we  alBim  the  judgment 

Judgment  affirmed. 
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OEiBPnuLDy  appelUmty  y.  Storr. 
(»iid.nBL) 

* 

A  tMUtiiz  d«TlBed  raftl  flsUte  to  her  daughtar  ud  aole  belr  &  for  life;  bat  *  if 
the  aaid  a  dudl  have  a  diUd  to  ery/'  then  to  eaid  ddld;  and  if  lald  ehild 
■hoold  die,  then  orer.  8.  and  her  hnabend  oonTeyed  the  estate  with  wanantj 
to  P.,  and  fonr  months  after  8.  had  a  child  W.  bom  alive.  W.  recovered  Jtidg^ 
ment  in  an  action  of  ejectment  against  the  grantee  of  P.  In  an  action  by  the 
grantee  of  P.  against  P.  on  the  covenant  of  warranty,  hdd  (1)  that  the  life 
estate  of  8.  under  the  will  was  not  merged  by  the  descent  of  the  fee ; 
(S)  that  the  remainder  in  fee  was  vested  in  W.,  he  being  in  vmiir€  Msisrsat 
tlie  time  of  the  conveyance  from  8. ;  (8)  that  W.  was  not  barred  by  the 
warranty  of  his  parents. 

Ik  1834,  Thomas  Watsou  oonyeyod  one  undivided  half  part  of 
his  iaxm  in  Dorchester  county,  known  as  the  "  Tootell  Land,''  to  his 
mother,  Mary  Watson,  in  fee,  and  afterward  died  intestate,  leaving 
his  sister,  Sally  Bradshaw,  wife  of  Joseph  Bradshaw,  his  only  heir 
at  law,  to  whom  the  other  half  of  said  farm  descended.  In  1837, 
Mary  Watson  died,  having  first  executed  a  will  in  due  form  to  pass 
real  estate,  by  which  she  devised  to  Sally  Bradshaw,  for  life,  all  that 
part  of  the  farm  which  had  been  conveyed  to  her  by  Thomas  Wat- 
son, with  a  limitation  over  as  follows :  **  But  if  the  said  Sally 
Bradshaw  should  have  a  child  to  cry,  then  it  is  my  will  and  desire 
that  the  above-mentioned  land  should  go  to  the  said  child ;  but  if 
the  said  child  should  die,  then  it  is  my  will  and  desire  that  the 
above-mentioned  land  should  go  to  Algernon  S.  Piercy,  son  of  the 
late  George  Piercy,  during  his  natural  life,  and  then  it  is  my  will 
and  desire  that  it  should  go  to  Gtoorge  W*  Piercy,  to  him  and  his 
heirs  lawfully  begotten,  forever  in  fee  simple.^  On  the  24th  of 
May,  1843,  Joseph  and  Sally  Bradshaw  conveyed  all  said  farm  to 
Henry  Page,  in  fee  with  a  covenant  of  warranty  against  all  persons 
who  might  thereafter  claim  the  same  under  the  will  of  Mary  Wat* 
son,  and  against  all  persons  whatsoever,  except  Algernon  S.  Piercy, 
who  had,  on  the  83d  of  May,  1842,  conveyed  all  his  interest  in  said 
land  to  said  Page.  On  the  25th  of  September,  1842,  Sally  Brad- 
shaw had  a  son,  William  Eugene  Snlivane  Bradshaw,  bom  alive. 
On  the  24th  of  January,  1843,  Henry  Pago  and  wife  conveyed  said 
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land  to  Leah  S*  Howard,  in  fee  with  warranty,  and  on  the  7th  day 
of  November,  1844,  ahe  conveyed  the  same  to  Thomas  Storr  in  fee, 
with  warranty.  Thomas  Storr  died  in  the  spring  of  186d,  having 
first  made  his  will  in  due  form  to  pass  real  estate,  by  which  he 
devised  one  part  of  said  land  to  his  son  William  W.  Storr,  and  the 
remaining  part  to  his  son  John  H.  Storr.  On  the  2d  day  of  Jnly^ 
1867,  William  E.  S.  Bradsbaw  brought  his  action  of  efeciment 
against  William  W.  and  John  H.  Storr,  to  recover  one-half  of  said 
•land,  devised  to  him  in  remainder  by  Mary  Watson's  will,  and  on 
the  7th  day  of  March,  1868,  recovered  a  judgment  for  the  same^ 
The  defendants  in  the  yecUnent  brought  suit  on  the  17th  day  of 
March,  1870,  on  the  covenant  of  Henry  Page,  he  and  his  wife  being^ 
then  dead,  against  bis  heirs,  who  are  the  appellants  in  this  case. 
At  the  trial  of  the  case  below,  a  demurrer  was  filed- to  the  narr. 
and  was  overruled,  and  exceptions  were  taken  to  the  granting  of 
the  two  prayers  of  the  plaintiffs  and  to  the  rejection  of  the  four 
prayers  of  the  defendants,  and  the  judgment  being  in  favor  of  the 
plaintiffs,  the  defendants  appealed. 

Okasok,  J.  It  was  admitted,  at  the  argument  of  the  case  in  this 
court,  that  under  the  will  of  Mary  Watson,  Sally  Bradsbaw  took  a 
life  estate  in  the  one-half  of  tiie  land  named,  with  remainder  in 
fee  to  her  unborn  child,  and,  in  the  event  of  snch  child  dying,  then 
with  remainder  over;  and  that  the  fee  descended  to  Sally  Bradsbaw, 
suh  modo,  so  as  to  let  in  her  after-born  cliild,  in  tlie  event  of  one 
being  born.  It  was  contended,  however,  that  the  remainder,  limitod 
to  Sally  Bradshaw's  unborn  child,  was  a  contingent  remainder,  and 
that  it  was  destroyed  before  the  birth  of  the  child,  either  by  the 
merger  of  the  life  estate,  which  Sally  Bradsbaw  took  under  her 
mother's  will,  in  the  fee,  which  descended  to  her  as  heir  at  law  of 
her  mother;  or  by  the  deed  from  Joseph  and  Sally  Bradsbaw  to 
Henry  Page,  which  it  was  alleged  operated  as  a  feoffment,  or  by  the 
warranty  of  Joseph  and  Sally  Bradsbaw,  which  being  a  collateral 
warranty  descending  from  theni  to  W.  E.  S.  Bradsliaw,  their  heir, 
barred  his  recovery.  We  do  not  think  that  either  of  these  points 
is  tenable.  In  the  first  place  there  was  no  merger  of  the  life  estate 
in  the  fee  in  Sally  Bradsbaw,  for  the  reason  that  the  fee  descended 
from  the  same  person  under  whose  will  she  took  tho  life  estate,  and 
"hr  life  estate  began  and  the  fee  descended  at  thf  same  instant 
I'larne,  in  his  work  on  Cnntinirent  Kem«in«l»Ms.  mnrcr.  341.  snvs: 
Vol.  XI.  —  r,l 
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^Wherever  a  testator  limits  a  coiitiiiofoiit  remainder^  it  is  agn*od 
that  the  inheritance  descends  to  the  heir  only  till  the  contingency 
happens ;  if  so,  nothing  can  be  more  absurd  than  to  make  3uch 
descent  destroy  the  contingency.  The  will  does  not  operate  till  the 
testator's  death  ;  the  descent  takes  effect  at  the  same  time:  8o  that, 
under  such  a  construction,  the  particular  estate,  givin  i  >  \\u-  heir 
by  the  will,  arises  and  is  destroyed  in  one  and  the  same  lusiuiii ; 
and  how  is  it  destroyed  ?  by  the  descent  which  that  Tery  same  will 
permitted.  This  would  be  making  a  will  and  no  will  at  the  same 
time,  and  would,  in  effect,  be  saying,  that  a  limitation  of  a  particu- 
lar estate  in  a  will  to  a  testator's  heir  at  law,  with  a  contingent 
remainder  over  without  any  ulterior  vested  remainder,  must  be  void 
in  its  creation.  For  it  is  evident  that,  under  such  a  construction, 
the  particular  estate  can  never  take  effect  at  all,  its  existence  and 
destruction  commencing  together;  and  that  being  destroyed,  the 
contingent  remainder  over  is  also  gone  before  it  has  even  a 
moment's  chance  for  existence."  Now  this  would  be  making  the 
willy  in  this  respect,  ipso  facto,  void.  See  also  Plunket  v.  Holmes^ 
1  Lev.  11 ;  BooiKby  v.  Vernouy  9  Mod.  147 ;  4  Kent's  Com.  253, 
254.  So  that,  even  if  the  estate  limited  to  the  unborn  child  of 
Sally  Bradshaw  be  a  contingent  i*emainder,  it  would  not  have  been 
destroyed  by  a  merger  of  Sally  Bi*adshaw's  life  estate  in  the  fee 
which  descended  to  her  as  heir  at  law  of  her  mother. 

But  there  is  another  answer  to  this  point,  which  applies  with 
equal  force  to  the  point  that  the  deed  from  Bradshaw  and  wife  to 
Page  operated  as  a  feoffment,  and  is  conclusive  of  both,  even  if  that 
deed  could  be  regarded  as  a  feoffment,  which  we  think  its  language 
and  terms  would  not  warrant  us  in  holding  it  to  be.  At  the  date 
of  that  deed,  William  £.  S.  Bradshaw  was  en  ventre  sa  tnere,  and  the 
remainder  became  vested  and  was  not  contingent. 

In  the  case  of  Reeve  v.  Long,  1  Salk.  228,  marg.,  it  was  held  by 
the  house  of  lords,  upon  appeal  from  the  common  bench,  that,  where 
a  testator  devised  an  estate  tor  life  to  his  nephew,  Henry  Long 
remainder  to  his  first  son  in  tail  male,  remainder  to  his  successive 
sons,  and  in  default  of  such  issue,  then  over ;  and  Henry  Long  died., 
his  son  born  after  his  death  took  the  remainder.  Chancolloi  Kknf 
(4  Comm.  249,  marg.)  refers  to  the  case  of  Reeve  t.  Long,  and  says: 
**  It  is  now  settled  law  in  England  and  in  this  country  that  an 
infant,  en  ventre  sa  mere,  is  to  be  deemed  in  esse  for  the  purpob<s  ut 
taking  a  remainder,  or  any  other  estate  or  in^erejat  whicli  is  for  hia 
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benefit."  liut  it  was  argaed  that,  as  the  remainder,  ic  this  partic- 
alat  case,  was  limited  to  such  child  as  should  be  born  to  cry,  it  was 
distsiniilar  to  a  remainder  to  a  child  of  Sally  Bradshaw,  and  that  it 
could  not  therefore  vest  until  the  contingency  happened,  that  is, 
uiitil  a  child  was  born,  and  ckied.  Even  if  this  were  so,  we  have 
shown  that  there  was  no  merger  and  no  feoffment  by  which  the  con- 
tingent remainder  could  be  destroyed.  But  it  is  evident  that  noth- 
ing more  was  intended  by  the  use  of  the  words,  "dor/i  to  cry/^  than 
that  the  child  should  be  born  alive.  This  is  made  manifest  bv  the 
terms  used  in  the  will  in  limiting  the  remainder  over  to  Algernon 
S.  Piercy,  which  was  to  take  effect  only  in  the  event  of  the  child 
dying,  clearly  showing  that  it  was  the  testatrix's  intention  that  the 
remainder  to  the  unborn  child  of  Sally  Bradshaw  should  take  effect 
if  it  was  bom  alive.  This  being  so,  we  have  shown  that  the  remain- 
der vested  in  the  child,  en  ventre  sa  mere. 

It  was  also  argued  with  much  earnestness  that  William  E.  Brad- 
shaw was  barred  from  recovering  the  land  in  question,  by  the  collat- 
eral warranty  which  descended  upon  him,  and  that  the  statute  of 
IV  Anne,  chapter  16,  is  not  in  force  in  this  State.  That  statute  is 
found  in  Kilty's  Brit  Stat.  '^46,  among  those  which  are  in  force  in 
this  State,  and  he  says  that  the  21st  section  is  proper  to  be  incor- 
))orated  as  applicable  to  onr  circumstances ;  and  iis  there  is  no  case 
to  be  found  in  which  a  collateral  warranty  has  been  enforced  in  our 
courts,  we  must  presume  that  it  has  always  been  considered  in 
force  here,  especially  as  it  is  pecuharly  '*  applicable  to  our  circum- 
stances," and  well  a(l:i])ted  to  the  policy  of  our  laws  and  system  of 
government,  which  favor  and  faciliUite  the  free  disposition  and 
transmission  of  real  estate.  The  21st  section  of  the  statute  pri>- 
vides  that  all  warranties  which  shall  be  made  after  the  time  therein 
mentioned  by  any  tenant  for  life,  of  any  lands,  etc.,  the  same 
descending  or  coming  to  any  person  in  reversion  or  remainder,  shall 
be  void  ;  and  that  all  collateral  warranties  of  any  lands,  tenements 
or  hereditaments  mmie  bv  anv  ancestor  who  has  no  estate  of  inherit- 
ance  in  possession  in  the  same,  shall  be  void  against  the  hoir.  The 
warranty  of  Bradshaw  and  wife  to  Pas:**  is  tlierefore  void  as  against 
Wm.  ^.  S.  Bradshaw,  and  cannot  affect  his  right  of  recovery  aa^ainst 
the  defendants  in  the  action  of  ejectments  because  at  the  time  of  the 
warrantv  the  remainder  had,  as  we  have  shown,  vested  in  him,  and 
Sallv  Bradshaw  had  then  a  life  estate  onlv  in  hand. 

The  remaind'T  of  the  opinion  discusses  a  qiiost'on  of  oracticn. 
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(88Md.lSL) 

ITMMy — mImi  noi  a  drfeme by  pwrchoier  of  land  tuhfeei  Umortgage. 

Plaintiff  parehaoed  real  estate  sabject  to  a  mortga^  and,  as  part  of  the  consid- 
eration, ag^reed  to  paj  the  mortga^  debt.  Held,  that  plaintiff  ooold  not 
maintain  a  bill  in  eqnitj  to  rentrain  a  sale  of  the  premises  hj  the  mortgagee 
ander  a  power  in  the  mortgage,  on  the  ground  that  the  mortgage  debt  was 
nsnrions. 

Bill  in  equity  to  restrain  the  sale  of  premises  under  a  mortgage. 

The  plaintiff,  Amelia  M.  Ilongh,  purchased  in  November,  I87O9 
prcnuses  for  the  sum  of  114,000  ^'  and  the  payment  of  a  mortgage 
on  the  property  for  12,000  held  by  S.  H.  Horsey."  The  mortgage 
debt  thereafter  remaining  unpaid,  the  mortgagee  advertised  the 
property  for  sale  under  a  power  contained  in  the  mortgage.  The 
plaintiff  filed  her  bill  to  restrain  the  sale,  charging  therein,  that 
the  mortgage  was  not  legally  stamped  ;  that  the  amount  claimed 
by  the  mortgagee  was  in  excess  of  the  amount  really  due,  to  the 
extent  of  1700,  being  an  illegal  bonus  paid  by  the  mortgagor. 

The  court  below  refused  an  injunction  and  the  plaintiff 
appealed. 

Frank  H.  Stacketf,  for  appellant 

A  lexander  RatideU,  for  appellee. 

Alvet,  J.  We  think  the  order  of  the  court  below  refusing  the 
injunction  should  be  affirmed,  and  for  the  reason  assigned  by  the 
judge,  that  the  bill  of  complaint  presents  no  proper  ground  for 
relief. 

The  charge  in  the  bill  in  regard  to  the  omission  of  the  proper 
revenue  stamp  on  the  mortgage,  and  the  defect  in  the  aflBdavit  thereto, 
are  shown  to  be  groundless  by  the  production  in  court  of  the  origi- 
nal mortgage  itself.  The  only  other  ground  for  the  injunction 
seriously  relied  on,  is  the  charge  of  the  existence  of  usury  in  the 
mortgage  debt  But  as  to  this  latter  charge,  apart  from  the  very 
general  and  imperfect  manner  in  which  it  is  made,  a?  d  the  failure 
to  show  that  tender  and  offer  to  pay  the  real  debt  with  legal  interest 
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had  been  made  to  the  defendant,  the  complainant  is  not  in  a  posi- 
tion to  entitle  her  to  be  relieved  from  what  is  charged  to  be  nsory 
in  the  contract  npon  which  the  mortgage  debt  is  founded.  She  is 
in  no  wise  damnified,  and  to  allow  her  the  benefit  of  the  abatement  of 
the  mortgage  debt  now  claimed  would  be  in  efTect  allowing  her 
^o  defeat  in  part  her  own  contract  with  the  mortgagor. 

The  complainant  purchased  the  mortgaged  estate  firom  the  mort* 
gagor,  and  by  the  deed  of  conveyance,  which  is  exhibited  with  the 
bill,  she  was  to  pay  as  part  of  the  consideration  mentioned  in  the 
deed,  and  in  addition  to  the  sum  of  114,850,  the  mortgage  debt  of 
$2,000  due  to  the  defendant;  and  it  is  this  mortgage  debt  which  is 
now  alleged  to  be  affected  with  usury,  and  which  the  complainant 
seeks  to  have  reduced.  The  mortgagor  makes  no  complaint  himself, 
and  he  is  not  a  party  to  this  bill.  If  the  mortgage  debt  were  to  be 
rt^uced  on  the  present  application,  by  reason  of  the  alleged  usury  in 
the  contract,  it  is  manifest  the  complainant  would  get  the  estate 
purchased  for  less  than  she  agreed  to  pay  for  it  Whether  the 
mortgage  debt  was  tainted  with  usury  or  not,  was  wholly  imma- 
terial in  determining  the  price  agreed  to  be  paid  for  the  land.  The 
complainant  agreed  specifically  to  pay  the  mortgage  debt  according 
to  the  face  of  the  mortgage,  as  a  part  of  the  consideration  for  the 
land  purchased ;  and  this  feature  essentially  distinguishes  the  pres- 
ent case  from  that  in  which  the  purchase  is  made  of  the  mere  equity  of 
redomptioii,  without  any  special  agreement  as  to  the  applica- 
tion of  the  purchase-money,  or  any  reference  whatever  to  the  par- 
ticular amount  due  on  the  outstanding  mortgage.  Here  the  whole 
estate  was  purchased,  with  a  special  agi-eement  for  the  application  of 
a  certain  part  of  the  purchase- money  ;  and  the  effect  of  the  present 
application  is  to  relieve  the  complainant  from  doing  what  she  has 
expressly  agreed  to  do,  and  upon  the  faith  of  which  she  obtained  the 
conveyance  for  the  land  embraced  by  the  mortgage.  Such  a  propo- 
sition cannot  be  entertained  by  a  court  of  equity  for  a  moment. 
If  usury  has  in  fact  been  exacted,  the  right  remains  with  the  mort- 
gagor to  sue  for  and  recover  back  all  over  and  above  the  legal  rate  of 
interest  that  he  may  have  been  required  to  pay.  Scott  v.  Leary,  34 
Md.  389.  But  this  right  of  action  has  not  been  assigned  to  the  com- 
plainant nor  is  she  in  the  slightest  degree  interested  in  it  If  such 
right  of  action  exists,  the  mortgagor  may  avail  himself  of  it  or  not, 
as  he  may  think  proper ;  but  if  he  thinks  that  good  faith  forbids  his 
resort  to  the  remedy  afforded  by  the  law,  no  person  has  a  right  to 
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Hildebrand  t.  Fogh,  20  Ohio,  157 ;  1  Greenl.  Ey^  §§  295,  208 ;  Z4^ 
logg  T.  Smithy  7  CosIl  882 ;  Frost  t.  ISpaulding,  19  Pick.  445. 

BRBirr,  J.  The  question  presented  ,bj  the  first  and  second  bills 
5)f  exchange  in  this  case  is  the  admissibility  of  parol  evidence  ta 
show  ^that  the  deed  from  Sophia  Fitzhngh  to  Benjamin  Lancaster, 
under  which  the  appellee  claims  title,  is  tmly  located  upon  the 
plats.  The  deed  describes  the  land  saed  for  as  beginning  '^at  a 
rock  on  the  north  side  of  the  road  from  Boonsborongh  to  Williams- 
port,  near  the  N.  E.  comer  of  the  deed  from  — '• to  John  S. 

Bowland  for  part  of  the  said  manor,  and  running  from  thence,  on 
the  north  side  of  said  road,  north  thirty-eiyht  degrees,  east  twenty- 
two  degrees,  south  sixty-three  degrees,  east  thirty-five,  south  thirty- 
eight  degrees,  west  twenty-five  and  one-half  degrees,  then  by  a  straight 
line  to  the  beginning,**  etc.  The  object  of  the  evidence  offered  was 
to  show  that  where  degrees  are  mentioned  in  the  deed,  at  the  end  of 
the  first  line  of  the  land,  perches  should  be  substituted,  and  also  tc 
show  that  perches  ought  to  have  been  inserted  at  the  end  of  the 
second  and  third  lines. 

While  the  general  rule  was  conceded  by  the  counsel  for  the  appel- 
lee, that  parol  evidence  was  inadmissible  to  alter  or  change  a  written 
instrument,  it  was  contended  that  this  deed  was  so  ambiguous  in  the 
courses  and  distances  given,  that  parol  evidence  must  be  admitted 
to  explain  them.  The  effect  of  the  offer  is  very  clearly  to  our  minds 
not  to  explain,  but  to  change  the  language  of  the  deed,  and  to  insert 
words  which  it  does  not  contain.  If  there  is  an  ambiguity,  it  is  a 
patent  one,  and  the  evidence  offered,  instead  of  explaining  and  giv- 
ing effect  to  the  terms  of  the  deed,  varies  and  contradicts  them. 
"Parol  evidence  cannot  be  admitted  to  contradict  or  control  the 
language  of  a  deed ;  but  latent  ambiguities  may  be  explained  by 
such  evidence."  3  Washb.  on  Real  Prop.  347.  In  the  case  of  Neia- 
comer  v.  Kline,  11  G.  &  J.  467,  a  bill  in  equity  was  filed  to  insert  the 
word  dollars  in  a  single  bill  which  had  been  drawn  for  "  three  hun- 
dred and  ten,  for  value  received."  To  this  bill  the  defendant  de- 
murred, among  other  reasons  assigned,  upon  the  ground  that  the 
complainant  had  a  remedy  at  law,  and  could  maintain  an  action 
upon  the  single  bill  by  making  proper  averments  in  the  declaration, 
stating  that  the  omission  of  the  word  "  dollars"  was  the  result  ol  a 
mistake  in  writing  the  single  bill,  and  proving  the  averments  by 
parol  evidence.    The  court,  in  their  opinion,  say:  "TliC  complain- 


APRIL  TERM,  1872.  489 

Clarke  t.  Lancaster. 

ant  had  not  full  and  adequate  remedy  at  law,  and  was  therefore 
entitled  to  the  relief  which  he  solicited  at  the  hands  of  a  conrt  of 
eqnitj.  *  *  By  mistake  and  accident,  as  charged  in  the  bill^  to 
which  there  was  a  demnrrer,  the  word  MoUars'  was  omitted,  in 
oonseqnenoe  of  which  the  plaintiff  was  deprived  of  the  specific  secu- 
rity which  was  intended  to  be  giyen,  and  was  unable  to  support  his 
action  upon  the  single  bill,  in  a  court  of  law,  as  a  specialty.  The 
principle  being  well  settled,  that  the  consideration  of  a  single  bill 
cannot  be  inquired  into,  or  a  failure  of  it  averred  or  proved  in  an 
action  at  law.  Key  v.  Knotty  9  G.  &  J.  342.  It  is,  therefore,  incon- 
sistent with  the  legal  attributes  of  such  an  instrument,  or  its  charac- 
ter of  conclusiveness,  as  a  specialty,  that  it  should  rest  partly  in 
writing  and  partly  in  parol.  Where  the  ambiguity  is  not  latent, 
and  raised  by  extrinsic  evidence,  but  patent  or  apparent  on  the  face 
of  the  instrument,  parol  evidence  is  not  admissible  to  explain  such 
ambiguity ;  as  where  a  blank  is  left  for  a  devisee's  name  in  a  will, 
parol  evidence  cannot  be  admitted  to  show  whose  name  was  intended 
to  be  inserted."    Rose.  Ev.  12. 

To  admit  the  parol  proof,  offered  in  this  case  to  explain  and 
modify  the  deed  before  us,  would  be  in  direct  opposition  to  the 
principles  here  laid  down.  It  would  make  the  deed  "rest  partly  in 
writing  and  partly  in  parol;*'  would  substitute  an  important  word 
for  another  —  that  is,  perches  for  decrees — and  fill  up  by  inserting 
the  word  "perches,"  what  is  claime<I  to  be  a  blank  at  the  end  of  the 
description  of  the  second  and  third  lines  of  the  tract  of  land,  which 
was  intended  to  be  conveyed.  This  cannot  be  done.  In  the  case 
of  Thomas  v.  Turveyy  1  H.  &  G.  435,  which  was  an  action  of  efecf' 
ment,  title  was  claimed,  under  a  levy  and  deed  by  the  sheriff  for 
*'part  of  a  tract  of  land  called  Borough  Hall,"  without  further 
description.  It  was  attempted  to  identify  by  extrinsic  evidence  the 
land  levied  upon  and  sold,  but  the  court  held  it  to  be  inadmissible. 
They  say  "  a  deed  for  part  of  a  tract  of  land,  designating  the  quan- 
tity, but  without  any  description  of  the  part  sold,  when  unsupported 
by  the  principle  of  election,  would  be  void.  The  ambiguity  on  the 
face  of  the  conveyance  cannot  bo  explained  by  extrinsic  circum- 
stances." 

The  cases  relied  upon  by  the  appellee  rest  upon  different  princi- 
ples and  are  not  applicable  to  the  one  before  us.  In  the  case  of 
DoTsey  v.  Hammond,  1  H.  &  J.  190,  the  grant  was  an  old  one,  and 
the  fifth  and  last  line  called  to  run  in  a  straight  line  from  a  point 
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<»n  the  river  to  the  beginniug,  which  also  stood  upon  the  river.  The 
whole  tract  was  described  as  ^'  lying  ou  the  west  side  of  the  north 
hrancli  of  Patuxent  river/'  and  not  until  the  last  line  was  run  and 
located  did  it  appear  that  it  did  not  bind  upon  the  river.  Here 
arose  a  latent  ambiguity,  and  the  court  left  it  to  the  jury  to  deter- 
mine, under  all  the  circumstances,  whether  this  line  did  not  in  fact 
bind  upon  the  river.  If  so,  the  river  was  a  controlling  call  and  the 
line  must  go  to  it.  The  cases  of  Connelly  v.  Bowie,  6  U.  &  J.  144, 
and  of  Rogers  v.  Moore,  7  id.  141,  present  questions  of  the  tnie 
locality  of  a  boundary.  There  was  no  ambiguity  upon  the  face  of 
the  grant  in  either  case,  but  the  ambiguity  was  raised  by  extrinsic 
evidence.  The  cases  of  Stanley  v.  Green,  VZ  Oal.  162,  and  Com- 
monioeaUh  v.  Roxbnry,  9  Oray,  490,  were  also  old  grants,  and  turned 
upon  the  doctrine  of  ^'  reasonable  intendment,''  as  ascertained  from 
the  grants  themselves. 

It  was  very  strongly  urged  in  the  argument  for  the  appellee,  that 
before  a  deed  is  declared  void  for  want  of  certainty  in  the  descrip- 
tion of  the  lands  intended  to  be  conveyed,  the  law  will  lay  hold  of 
extrinsic  facts  and  call  in  surrounding  circumstances  to  aid  in  the 
interpretation  of  the  expressions  used.  This  will  depend  upon  the 
character  of  the  uncertainty,  which  it  is  attempted  to  remedy,  and 
will  be  understood  by  a  reference  to  one  of  the  many  cases  in  which 
this  doctrine  is  announced.  In  the  case  of  Crafts  v.  Hibbardy  A 
Mete.  452,  it  is  said,  ''it is  well  settled  that  parol  evidence  cannot 
be  introduced  to  contradict  or  control  the  language  of  a  deed,  but 
it  is  equally  well  settled  that  latent  ambiguities  may  be  explained 
by  such  evidence.  Facts,  existing  at  the  time  of  the  conveyance 
and  prior  thereto,  may  be  proved  by  parol  evidence,  with  a  view  of 
establishing  a  particular  line  as  the  one  contemplated  by  the  par- 
ties, when  such  line  is  left,  by  the  terms  of  the  deed,  ambiguous  and 
uncertain."  That  is,  where  the  ambiguity  is  a  latent  one ;  but  not 
where  such  evidence  would  contradict  or  control  the  language  of  the 
deed. 

The  deed  before  us  does  not  present  a  case  of  latent  ambiguity, 
but  the  uncertainty  and  ambiguity  complained  of  is  apparent  upon 
its  fivce.  The  parol  evidence,  which  was  offered  and  admitted  by 
the  court  below,  as  set  forth  in  the  first  and  second  bills  of  excep- 
tion,  alters  an  1  contradicts  it,  and  we  think  was  clearly  inadmissi- 
ble     This  deed  is  vital  to  tlie  recoverv  of  the  appellee,  who  was 
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plaintiff  below,  and  as  it  cannot  be  located,  there  ia  no  reason  for 
sending  the  case  back  for  a  new  trial. 

Judgment  reversed. 

Noti.^8m  Donkv  ▼.  Tfndam  5  Am.  Rep.  334  and  note;  waimerkio  ▼•  JCeOoiigMfc i 
■f  «.  Hep.  am  and  note ;  KurU  v.  Hfbfwr,  8  Am.  Bep.  Wft  end  note.—BBP. 


Hamilton,  appellant,  v.  Wiitdolf. 

(88Md.80L) 
Action  —  (iifffitfM. 
An  nekkm  will  not  lie  for  distraining  for  more  rent  tliaa  la  doi^ 
Thb  opinion  states  the  case* 
W.  H.  A.  ffamiUon  and  R.  ffamiUonf  for  appellant 
C  D.  McFarlandy  for  appellee. 

Alvey,  J.  The  declaration  in  this  case  contains  two  connts  ;  and 
in  regard  to  the  first  of  which  it  is  rather  difficult  to  determine 
whether  it  was  intended  to  be  in  trespass  for  an  illegal  distress,  or 
in  case,  for  an  excessive  distress.  As  intended  for  either  form  of 
action  it  is  certainly  very  imperfectly  drawn.  The  second  count  is 
for  a  direct  injury  done  to  the  plaintiff's  wall,  and  is  framed  in  tres- 
pass. 

The  case  was  tried  upon  the  general  issue  plea,  that  the  defend- 
ant  did  not  commit  the  wrongs  alleged. 

At  the  trial  below  seven  exceptions  were  taken,  but  only  two  or 
three  of  which  are  important  to  be  decided  on  this  appeal. 

The  plaintiff  gave  in  evidence,  in  support  of  the  first  oount  in  his 
declaration,  the  sub-lease  to  himself  from  the  defendant,  dated  the 
dd  of  May,  1869,  of  the  premises,  in  respect  of  which  the  rent  was 
-alleged  to  be  due,  whereby  the  plaintiff  agreed  to  pay  the  defendant 
the  yearly  rent  of  136,  accounting  the  same  from  the  Ist  of  Janu- 
ary, 1869,  in  equal  installments  of  118  each,  on  the  1st  of  January 
^nd  July  respectively,  in  every  year  during  the  continuance  of  the 
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lease  ;  the  defendant  reserving  to  himself  the  right  of  distress  for 
any  arrearages  of  the  rent-agreed  to  be  paid.  The  phiintiff  also  gave 
in  evidence  certain  distress  proceedings,  dated  the  17th  of  January, 
1871,  taken  by  the  defendant  against  the  goods  of  the  pbintiff,  for 
the  sum  of  172,  rent  alleged  to  be  then  in  arretir  under  the  lease  to 
the  plaintiff;  and  also  proved,  by  the  consbiblc  to  whom  the  distress 
warrant  was  directed,  that  the  same  had  been  levied  ;  but  neith«>r 
the  schedule  of  the  goods  taken,  nor  their  value,  is  made  to  appear. 
The  constable  also  proved  that  after  levying  the  distress,  the  plain- 
tiff had  paid  the  amount  of  rent  claimed  to  be  due,  without  making 
any  objection  to  iL 

The  plaintiff  further  proved,  for  the  purpose  of  showing  that  the 
distress  had  been  taken  for  more  than  wtis  actually  due,  that  the 
defendant  had  rendered  him  an  account  of  the  rent  in  arrear,  in 
which  a  credit  of  125  had  been  given,  and  that  he  was  entitled  to 
such  credit  for  money  received  by  the  defendant  to  his,  the  plaintiff's, 
use;  thus  reducing  the  amount  of  the  rent  claimed  by  the  defend- 
ant, and  for  which  he  had  taken  the  distress. 

It  is  not  claimed,  nor  pretended,  by  the  plaintiff  that  no  rent 
whatever  was  due  for  which  distress  could  be  taken.  On  the  con- 
trary, the  point  of  grievance  is,  that  distress  was  taken  for  more 
than  was  due,  if  proper  credit  had  been  given.  Some  rent,  it  ic 
conceded,  was  due  and  in  arrear. 

Proceeding  upon  this  theory  of  his  rights,  the  plaintiff,  by  his 
first  prayer,  asked  the  court  to  instruct  the  jury,  which  was  done 
accordingly,  that  if  they  should  find  that  the  distress  had  been 
levied,  as  stated  in  the  evidence,  and  that  the  defendant  declared 
his  purpose  to  remove  the  goods  distrained,  unless  the  rent  claimed 
to  be  due  was  paid ;  and  that  the  plaintiff  did  pay  the  amount  of 
rent  claimed,  with  the  costs  of  distress;  and  should  further  find 
that  the  said  sum  of  $72  was  not  due  and  in  arrear  from  tfie  plaint  iff 
to  the  defendant  for  rent ;  then  the  plaintiff  was  entitled  to  recover, 
under  thefirat  count  in  the  declaration,  such  actual  damage  as  the 
jury  might  find  the  plaintiff  to  have  sustained. 

On  the  other  hand,  the  defendant  prayed  the  court  to  instruct 
the  jury,  which  was  refused,  that  if  they  should  find  that  the  defend- 
ant distrained  for  more  rent  than  was  really  due  and  owing,  and 
that  such  distress  was  made  as  testified  to  by  the  constable  Hayne, 
and  others,  then  it  was  legal  and  the  plaintiff  was  not  entitled  to 
recover  under  the  first  count  of  the  declaration. 
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The  question  thus  presented,  on  the  pleading  and  eyidenoe,  is 
whether  the  distressy  taken  for  a  larger  som  than  was  due  at  the 
time  (assuming  such  to  be  the  case),  was  legal,  or  whether  it  was 
Toid,  rendering  the  defendant  liable  as  for  a  trespass. 

It  will  be  observed  that  by  the  instruction  given,  the  plaintiff 
became  entitled  to  the  verdict  upon  the  finding  by  the  jury  of  the 
fact  that  the  distress  had  been  made  for  t72,  and  that  the  precise 
amount  was  not  due  at  the  time.  By  showing  the  amount  due  to 
be  less,  however  trifling  less,  than  the  amouut  for  which  the  distress 
was  levied,  the  plaintiff,  under  this  instruction,  became  entitled  to 
recover.  This  is  clearly  not  justified  by  the  law,  as  it  is  now  well 
settled.  The  prayer  of  the  defendant,  as  to  the  plaintiff's  right  to 
recover  under  the  first  count  of  the  declaration,  should  have  been 
granted. 

In  the  case  of  Tat/lor  v.  Hennikery  12  AdoL  ft  El.  488  (40  Eng. 
0.  L.  R.  105),  it  was  decided  by  the  queen's  bench,  noturithstanding 
some  previous  cases  to  the  contrary,  that  a  distress  taken  for  more 
than  was  due  was  unlawful  in  its  inception,  and  that  an  action 
would  lie  at  common  law  for  such  a  wrong.  But  that  decision  came 
to  be  deliberately  reviewed  iu  the  case  of  Tancredy.  Leyland,  16  Adol. 
ft  El.,  N.  S.,  680  (71  Eng.  C.  L.  R.  668),  and  was  overruled ;  and,  in 
the  last-mentioned  case,  it  was  decided  that  the  simple  fact  of  mak- 
ing a  distress  for  an  amount  larger  than  that  really  due,  and  selling 
the  goods  under  such  claims  is  not  actionable.  This  case  of  Tancred 
V.  Leyland  has  been  followed  by  several  others,  after  very  full  dis- 
cussion of  the  question. 

In  the  case  of  Olynn  v.  TfuymaSy  in  the  exchequer  chamber,  11 
Ezch.  870,  the  declaration  alleged  that  the  plaintiff  held  certain 
premises  as  tenant  to  the  defendant,  and  that  the  latter  wrongfully 
distrained  certain  goods  of  the  plaintiff,  as  a  distress  for  an  alleged 
amount  of  rent  then  due;  and  that  the  defendant  wrongfully 
remained  in  possession  of  such  goods,  under  color  of  the  distress, 
until  the  plaintiff  was  compelled  to  pay,  and  did  pay,  to  the  defend- 
ant the  pretended  arrears  of  rent  and  costs  of  the  distress,  in  order 
to  regain  possession  of  the  goods ;  whereas,  in  truth,  only  a  small 
part  of  tl^  pretended  arrears  of  rent  was  due.  It  was  held,  after 
much  consideration,  that  this  declaration  disclosed  no  cause  of 
action ;  for  as  the  distress  was  lawful,  the  defendant  was  entitled  to 
a  tender  of  the  amount  really  due,  and  upon  his  refusal  to  accept 
tliat  sum,  the  plaintiff's  proper  course  was  to  replevy  the  jfoods.    It 
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was  there  said,  however,  to  be  clear  law,  as  it  undoubtedly  is,  that 
if  the  untrue  claim  had  been  followed  by  a  stile  of  more  of  the  goods 
taken  than  was  sufficient  to  raise  the  amount  of  rent  really  in  arrear, 
with  legal  charges,  a  sufficient  cause  of  action  would  have  arisen.  In 
such  case,  the  goods  would  not  be  subject  to  a  replevin  after  salo. 

In  reference  to  the  taking  and  detention  of  the  goods  by  the 
defendant,  and  the  payment  by  the  plaintiff  of  the  amount  of  rent 
claimed  to  be  due,  in  order  to  regain  possession  of  his  goods,  the 
court  said :  "  It  is  alleged,  however,  in  the  count  before  us,  that  the 
plaintiff  was  compelled  to  make  payment,  and  did  make  it,  in  order 
to  regain  possession  of  his  goods;  and  this  allegation  being  taken 
to  be  true,  we  must  assume  now  such  a  state  of  facts  as  would,  have 
proved  it,  if  put  in  issue.  But  the  facts  necessary  for  that  purjHise 
would  he  merely  that  the  plaintiff  demanded  the  goods,  and  that  the 
defendant  refused  to  deliver  them,  unless  the  alleged  arrears  with 
the  charges  of  the  distress  were  paid,  and  that  the  payment  wn^ 
mmle  in  consequence.  Still  this  would  not  make  the  demand  extor- 
tionate, or  the  payment  such  as  could  be  recovered  back  in  this  form 
of  action,  unless  from  these  facts  it  followed  that  the  detention  of 
the  goods  l>ecame  unlawful.  Now  as  some  rent  was  due,  the  takini^ 
was  lawful ;  and  as  the  taking  was  lawful,  so  was  the  detention  until 
tho  sum  really  due,  with  endugh  to  cover  the  lawfhl  charges,  wa^ 
tendered." 

The  declaration  in  the  pi'esent  case  alleges  that  the  distress  was 
maliciously  made ;  but  that  can  make  no  difference ;  for  in  the 
case  of  Sfevenson  v.  Netonluimy  13  G.  B.  297,  an  action  against  a 
landlord  for  distraining  for  more  rent  than  was  really  due,  and 
where  a  similar  allegation  of  malice  was  made,  the  court  said  that 
such  allegation  was  wholly  immaterial,  for  an  act  which  does  not 
amount  to  a  legal  injury  cannot  be  actionable  because  it  may  ht 
done  with  a  bad  motive  or  intent 

The  case  of  Tancred  v.  Leyland  and  Glynn  v.  Thomas  have  both 
been  recently  referred  to  and  sanctioned  by  this  court,  in  the  case  of 
JeatiY.  Spurrier,S5  Md.  110,  where  the  question  of  the  legality  of  a 
distress  was  involved. 

[The  remainder  of  the  opinion  discusses  an  unimportant  queftticn 
of  evidence.  ] 
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Baker  v.  Wainwright. 

(38Md.838.) 

AaM0  of  frauds — agrtemefU  to  purc/uue  land  far  atyfth&r.    Parol  widence. 

Plaintiff,  at  defeDdants'  request,  bou/^bt  lands  at  8Ueri0*8  sale  in  Lis  owa 
name  for  tbeir  benefit.  Tbe  defendants  promised  orally  to  paj  tbe  pur 
chase-money,  but  failed  to  do  ho;  whereupon,  pursuant  to  tbe  conditioiiH  of 
•ale,  tbe  land  was  resold  at  a  less  fyice  and  plaintiff  was  compelled  to  pay 
tbe  difference,  to  recover  wbicb  this  action  was  brought.  HM,  that  the  cvm* 
tract  between  }>laiutiff  and  defendants  was  one  of  agency  and  not  witbini 
the  statute  of  frauds,  and  was  therefore  provable  by  parol  evidence. 

Action  op  coxtract.  The  verdict  oud  Judgment  were  for  th* 
defendant  and  j^Iaiu  tiff  appealed. 

Henry  W.  Archer ^  for  appellant 

Albert  Constable  and  Reuben  Haines^  for  appellee. 

BARTOLy  C.  J.  This  action  was  instituted  by  the  appellant,  to 
recover  compensation  and  indemnity  for  liability  and  expenses 
incurred  by  him,  in  the  service  and  employment  of  the  appellees  ua 
their  agent 

To  support  the  plaintiflTs  case,  parol  evidence  was  oflfered  (subject, 
to  exception  as  to  its  admissibility)  as  follows: 

'*That  on  the  1st  day  of  March,  1867,  the  defendants  desiring 
to  purchase  a  parcel  of  land  situated  in  Delaware  county,  in  tlie 
State  of  Pennsylvania*  which  was  then  about  to  be  sold  at  public 
auction  by  the  sheriff  of  that  county,*  and  for  the  purpose  of 
securing  a  debt  due  to  them  by  the  owner  thereof,  and  wishing  not 
to  be  known  as  the  purchasers  thereof,  requested  the  plaintiff  to 
attend  the  sale,  and  bid  for,  and  purchase  the  land  for  them  at  a 
price  not  exceeding  18,000.  That  plaintiff,  in  company  with  tht? 
defendants  and  their  attorneys,  attended  the  sale,  and  plaintiff  bid 
for  the  land  to  the  amount  of  $57,0*25,  at  which  price  it  was  knocked 
down  to  him  by  the  sheriff,  as  the  purchaser;  ^200,  a  part  of  xW 
purchase-money,  was  paid  by  him  in  cash  to  the  sheriff,  and  tli<> 
defendants  immediately  after,  then  and  there,  gave  him  tr«ir  rh'^ck 
for  the  same." 
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It  was  further  proved  (also  subject  to  exception)  that  at  the  time 
and  place  of  sale,  in  the  presence  of  the  defendants  and  their 
ftttomeyfly  the  following  instruments  of  writing  were  signed,  yiz.: 

'^The  conditions  of  sale  of  all  the  right,  title  and  interest  of 
John  A.  Morris,  Thomas  II.  Wilson  and  John  H.  Musser,  trading 
as  Morris,  Wilson  &  Co,  of,  in  and  to  the  real  estate  described  in 
the  above  annexed  advertisement  of  sale  are  as  follows:^ 

"  First  The  highest  and  best  bidder  by  fair  and  open  bids  shall 
be  the  purchaser." 

*'  Second.  9200  of  the  price,  or  sum  at  which  the  above  described 
premises  may  be  struck  off,  must  be  paid  at  the  time  and  place  of 
sale,  *  *  *  and  the  residue  of  the  purchase-money  must  be  paid  to 
the  sheriff  at  his  office  in  the  borough  of  Media,  on  or  before  the 
4th  Monday  of  March,  1867.  " 

"  Third,  If  the  person  or  persons  to  whom  said-real  estate  may 
be  struck  of^  shall  neglect  to  take  the  same  at  his  or  their  bid,  and 
fail  to  comply  with  the  conditions  of  the  sale  thereof,  the  same  will 
be  exposed  to  sale  again  by  reason  of  such  default,  at  the  sole  risk 
of  the  purchaser  or  purchasers  thereof,  who  shall  derive  no  benefit 
from  such  second  sale ;  but  he  or  they  shall  pay  any  and  all  defici- 
ency between  his  or  their  bid,  and  the  price  the  same  shall  bring  at 
such  subsequent  sale,  with  all  interest,  costs  and  expenses  consequent 
thereon." 

*^  Fourth.  The  purchaser  complying  with  the  conditions,  shall 
have  a  deed  made  in  due  form  of  law,  on  paying  the  customary 
fees.  (Signed) 

**  Caleb  Hoc  pes,  Sheriff:' 


^'  I  do  hereby  acknowledge  that  the  real  estate  described  in  the 
advertisement  of  sale,  was  fairly  struck  off  to  me  at  my  bid,  at  and 
for  the  price  or  sum  of  97,025,  which  sum  I  do  hereby  acknowledge 
myself  indebted  to  Caleb  Hoopes,  sheriff,  and  bind  myself  for  the 
payment  of  the  same,  agreeably  to  the  condition^  of  sale.'* 

'*  In  testimony  whereof,  we  have  hereunto  set  our  hand  and  seal, 
this  first  day  of* March,  A.  1).  1867. 

(Signed)  "Geo.  Baker.    [Seall 

^  Witness  present  at  signing, 
«  H.  V,  Baker." 
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^Beoeiyed  two  handred  doUarSy'part  of  the  purchase-mouey  for 
the  real  estate  defloribed  in  the  advertiflement  of  sale. 

(Signed)  **  Caleb  Hoopbs,  S/ieriff." 

^*  And  further  proved  that  the  defendants  then  and  there  thanked' 
plaintiff  for  what  he  had  done  in  the  premises,  and  pronused  to  com- 
ply with  the  conditions^  and  pay  the  residue  of  the' purchase-money 
for  the  land,  when  payable,  according  to  the  terms  of  sale,  and  that 
plaintiff  should  have  no  further  trouble  in  the  matter,  and  that 
plaintiff  directed  that  the  sheriff's  deed  for  the  land  should  be  made 
to  the  defendants,  and  the  time  and  place  were  appointed  for  the 
payment  of  the  money,  and  the  delivery  of  the  deed  as  aforesaid, 
and  the  defendants  assented  and  expressed  themselves  as  fully  satis- 
fied with  the  arrangement.  That  the  parties  met  accordingly  at  the 
time  and  place  appointed,  when  defendants  said  that  they  were 
unable  to  procure  the  balance  of  the  purchase-money,  and  requested 
and  obtained  an  extension  of  time  from  the  sheriff,  for  about  six 
weeks,  at  which  time  they  promised  to  pay  the  same,  but  that  they 
(JEuled  to  do  so,  and  the  property  was  afterward  resold  by  the  sher- 
iff at  a  less  price,  and  purchased  by  a  brother  of  the  defendants.^' 

^  That  plaintiff  was  thereupon  sued  by  the  sheriff  for  the  balance 
of  purchase-money  on  the  first  sale  mentioned,  and  judgment 
was  obtained  against  him  thereon  on  the  27th  day  of  February,  I8681 
for  the  sum  of  13,749.87,  with  interest  and  costs,  which  plaintiff 
was  compelled  to  pay  under  execution,  as  shown  by  the  record  of 
the  judgment  offered  in  evidence  by  the  plaintiff.  The  plaintiff  fire- 
quently  called  upon  defendants  to  furnish  the  money  for  payment  of 
the  balance  of  purchase-money,  and  they  frequently  promised  to 
do  so,  and  to  pay  plaintiff  for  idl  his  payments,  trouble  and  expense 
in  the  premises,  and  for  that  purpose  assigned  him  a  claim,  on  which 
he  realized  about  13,000.'' 

**  It  was  further  proved  that  when  the  suit  of  the  sheriff  against 
the  plaintiff  came  on  for  trial  in  the  court  of  common  pleaa  in  Dela« 
#are  county,  Pennsylvania,  the  defendants  attended  for  the  avowed 
purpose  of  defending  the  suit,  and  the  attorneys  who  appeared  on 
the  record  as  the  attorneys  of  Baker,  had  been  consulted  by  the 
Wain  Wrights  in  reference  to  the  suit  That  there  was  a  consultation 
between  the  said  attorneys,  the  defendant  and  Baker  (the  plaintiff 
hi  this  cause),  in  reference  to  the  case,  and  the  proper  course  to  be 
pursued,  and  it  was  agreed  that  judgment  should  be  entered  for  the 
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aforesaid  snm  of  13,749.87,  on  oondition  that  a  stay  of  execution 
thereon  should  be  given  for  three  months,  at  which  time  the  defend- 
ante  promised  to  pay  the  said  amount,  and  at  their  request  the  judg- 
ment was  entered  accordingly/' 

The  object  of  this  suit  is  to  recover  the  balance  of  the  money  thut 
paid  by  the  plaintiff,  which  remains  unpaid  to  him  by  the  defend- 
ants, with  interest  thereon,  being  the  loss,  cost  and  expenses 
incurred  by  the  plaintiff  in  the  service  of  the  defendants  as  their 
agent 

The  only  question  material  for  us  to  decide  on  this  appeal  arisea 
upon  the  third  bill  of  exceptions.  Upon  the  state  of  facts  disclosed 
by  the  testimony,  which  we  have  set  out  at  length,  six  prayers  were 
offered  by  the  plaintiff,  all  of  which  were  refused,  and  the  circuit 
court,  at  the  instance  of  the  defendants,  instructed  the  jury  ^'  that 
the  evidence  in  tlie  cause  was  not  legally  sufficient  to  entitle  the  plain' 
tiff  to  recover,*^ 

The  ground  on  which  the  appellees  support  this  mstruction,  and 
that  upon  which  the  whole  defense  rests,  is  that  the  contract 
between  the  appellant  and  appellees,  as  shown  by  the  proof,  comes 
within  the  fourth  section  of  the  statute  of  frauds,  which  declares 
^no  action  sltall  he  brought  upon  any  contract j  or  sale  of  landSf  tens' 
fnents  or  hereditaments,  or  any  interest  in  or  concerning  them, 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  signed  by 
the  party  to  be  charged,  or  some  other  person  thereunto  by  him  law- 
fully authorized/' 

Unquestionably  the  claim  of  the  plaintiff  in  this  case  is  a  most 
just  and  meritorious  one,  and  if  this  defense  is  to  prevail,  there  would 
seem  to  be  a  failure  and  denial  of  justice. 

It  was  remarked  by  Chief  Justice  Buchanan,  in  delivering 
the  opinion  in  Lamborn  v.  Watson,  6  H.  &  J.  255,  where 
the  defense  under  the  statute  was  successfully  relied  on  for  the  pro- 
tection of  a  dishonest  defendant,  "  that  the  statute  probably  gen- 
erates as  many  frauds  as  it  prevents.''  Still  the  statute  is  binding 
u]>on  us  and  must  be  obeyed  and  enforced  whenever  a  case  falls 
within  its  provisions.  The  experience  of  nearly  two  hundred  years 
has  proved  its  wisdom,  and  whatever  opinions  may  have  been 
expressed  with  regard  to  the  apparent  hardship,  sometimes  oanscd 
by  enforcing  its  requirements  of  written  testimony  in  certain  casei^ 
it  has  no  doubt  in  the  main  served  the  purpose  of  its  enactment,  in 
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the  preyenjbion  of  frands  and  perjuries,  and  proved  a  great  safegaard 
and  protection  against  illegal  and  groundless  claims.  Nowhere  have 
its  provisions  been  more  strictly  and  constantly  enforced  than  in 
this  State.  We  are  not  in  favor  of  impairing  or  restricting  its  oper- 
ation. Baty  in  the  opinion  of  a  majority  of  this  court,  the  present 
case  does  not  fall  within  either  the  letter  or  the  spirit  of  the  fourth 
sectioiu 

Tlie  contract  upon  which  the  liability  of  the  defendants  arises  is 
not  one  involving  a  title  to  land.  It  is  simply  a  contract  of  agency, 
under  which  the  plaintiff,  as  agent,  has  incurred  loss  and  expense, 
for  which  he  seeks  compensation.  Judge  Story,  in  his  work  on 
Agency,  §  339,  says :  ''  If  an  agent  has,  without  his  own  fault, 
incurred  losses  or  damages  in  the  course  of  transacting  the  busi- 
ness of  his  principal,  he  will  be  entitled  to  full  compensation  there* 
for." 

In  this  case,  the  business  and  employment  of  the  agent,  it  is  true, 
wus  to  purchase  land ;  but  this  does  not  bring  the  case  within  the 
4th  section  of  the  statute.  The  purchase  of  land  was  a  matter 
collateral  to  the  contract,  which  constituted  the  relation  of  principal 
and  agent  between  the  parties,  and  on  which  the  liability  arises. 
To  prove  this  contract,  written  proof  is  not  necessary.  It  has  long 
been  settled  that  the  employment  of  an  agent  under  the  4th  section 
of  the  statute  need  not  be  by  writing,  the  authority  of  the  agent 
may  be  shown  by  parol.  Coles  v.  Th'ecothicky  9  Ves.  260.  We  refer 
also  to  Browne  on  Statute  of  Frauds,  §  370,  and  2  Kent's  Com. 
614,  and  the  cases  there  cited, 

in  Sugden  on  Vendors  and  Purchasers,  chap.  4,  §  5  (last 
London  Ed.  145),  the  learned  author  says :  ''  In  the  1st  and  3d  sec- 
tions of  the  statute  of  frauds,  which  relates  to  lease,  etc.,  the  writ- 
ing is  required  to  be  signed  by  the  parties  making  it,  or  their  agent 
authorized  by  tvriting.  This  latter  requisite  is  omitted  in  the  4th 
und  17th  sections  of  the  statute.  The  legislature  seems  to  have 
taken  this  distinction  that  where  an  interest  is  intended  to  be  actu- 
ally passed,  the  agent  must  be  authorized  in  writing ;  but  that 
where  a  mere  agreement  is  entered  into,  the  agent  need  not  be  con- 
stituted by  writing,  and  therefore  an  agent  may  be  authorized  by 
parol  to  treat  for,  or  buy,  or  sell  an  estate,  although  the  contract 
itself  must  be  in  writing."  For  this,  many  cases  are  cited  in 
'•note  a." 

If  an  agent  for  this  ])nrp()se  can  be  le<»^ally  const! tn tod   by  parol. 
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it  would  seem  to  follow,  logically,  that  when  so  appointed,  he  would 
foe  entitled  to  recover  compensation  and  indemnity  for  bis  sei'vices 
rendered,  and  for  his  costs  and  expenses  incurred  in  attending  to 
the  business  of  his  principal,  and  that  the  principal  cannot  escape 
his  liability  upon  the  ground  that  the  contract  which  the  agent  has 
been  auUiorized  to  make,  is  within  the  statute  of  frauds,  and  must 
be  evidenced  by  writing. 

If  the  agreement  for  the  purchase  of  the  land  in  this  case  had 
been  signed  by  the  plaiutiff  in  the  name  of  his  principals,  the 
defendants,  for  whom  the  purchase  was  made,  or  had  been  signed  by 
-him  as  agent,  there  would  be  no  doubt  of  the  right  of  the  plaintiff 
to  maintain  this  suit.  This  has  virtually  been  conceded  in  the  argu- 
ment, but  having  signed  the  contract  in  his  own  name  as  purchaser, 
It  is  argued  that  parol  evidence  is  inadmissible  to  show  thut  the  real 
purchasers  were  the  defendants,  and  that  he  signed  it  as  tlieir  ageuc. 
The  argument  is  that  such  evidence  is  inadmissible  to  bind  ihe 
defendants,  because,  it  is  said,  that  if  the  plaintiff  had  chosen  to 
claim  the  benefit  of  the  purchase  for  himself,  and  had  gone  on  to 
complete  the  contract,  had  paid  the  purchaae-money  and  obtained  a 
deed,  the  defendants  would  have  been  without  remedy,  that  thoy 
would  not  have  claimed  the  benefit  of  the  contract  or  been  allowed 
to  give  parol  evidence  to  prove  that  the  land  was  purchased  for 
them,  according  to  the  decision  in  Lambom  v.  Walsonf  6  H.  &.  J. 
252 ;  Darsey  v.  Clarke,  4  id.  551,  and  BartUtt  v.  Pickersgilly  4  Bast, 
576,  note  a. 

If  this  be  conceded,  the  fact  that  the  plaintiff  had  it  in  his  power 
to  abuse  the  confidence  reposed  in  him,  and  to  commit  a  Araud,  ia 
no  anawer  to  his  demand  in  the  present  suit,  where  the  evidenoe 
shows  that  he  faithfully  performed  the  service  in  which  he  waa 
employed ;  nor  does  it  in  our  opinion  afford  any  reason  why  hii 
appointment  as  agent  may  not  be  shown  by  parol. 

The  purchase  was  made  by  him  in  his  own  name,  at  the  instance 
and  request  of  the  defendants,  who  were  present,  assented  and 
approved  of  what  he  had  done,  paid  a  part  of  the  purchase-money, 
were  well  known  to  the  vendor  as  the  real  purchasers,  and  had  the 
opportunity  of  obtaining  the  benefit  of  the  purchase,  by  paying  the 
balance  of  the  price,  which  they  promised  to  do,  and  receiving  the 
deed,  which  the  sheriff  was  directed  to  make  to  them.  Having 
failed  to  jterform  their  contract,  and  the  plaintiff,  who  had  rendered 
himself  responsible  by  the  form  in  which  he  had  entered  into  th« 
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contract  having  been  compelled  to  pay  the  money,  ought  to  be 
entitled  to  recover  the  same,  as  money  paid  for  the  defendants  at 
their  instance  and  request 

If  the  agent  makes  the  contract  in  his  own  name,  it  is  well  settled 
that  he  is  personally  bound  and  may  be  held  liable  ;  but  his  pnnci- 
pal  will  also  be  bound,  although  not  named  in  the  contract,  if  it  be 
shown  that  the  agent  was  authorized  so  to  contract  for  him,  and  in 
fact  entered  into  the  contract  as  agent  for  his  benefit  and  in  pursu- 
ance of  his  authority;  and  there  is  no  good  reason  why  parol  evi- 
dence may  not  be  received  to  prove  this  fact 

Many  cases  have  arisen  under  the  17th  section  of  the  statute  of 
frauds,  relating  to  the  sale  of  goods,  wares  and  merchandise,  in 
which  it  has  been  held  that  where  the  written  conti*act  is  made  in  the 
name  of  the  agent,  parol  evidence  is  admissible  to  prove  that  the 
party  signing  was  agent  merely,  and  some  other  person  was  princi- 
pal. 

In  Wikon  v.  Harty  7  Taunt  296,  Park,  J.,  said :  "  It  is  the  con- 
stant course  to  show  by  parol  evidence  whether  a  contracting 
party  is  agent  or  principal." 

The  same  doctrine  was  held  in  Higgins  et  al  v.  Senior^  8  Mees.  & 
W.  834 ,  Djfkers  v.  Totonseful,  24  N.  Y.  60,  61 ;  Hubbert  v.  Borden^ 
6  Whart.  79 ;  Ford  v.  WiHiat)is,  21  How.  287 ;  and  by  this  court  in 
Odrichs  S  Lurtnan  v.  Fordy  21  Md.  489.  It  is  argned  that  this 
doctrine  applies  only  to  commercial  contracts,  under  the  17th  sec- 
tion, and  is  inapplicable  to  contracts  relating  to  land  falling  under 
the  4th  section.  It  will  be  observed  that  the  terms  of  the  two  sec- 
tions are  substantially  the  same,  so  far  as  they  relate  to  the  signing 
by  the  party  to  be  bound,  or  by  his  agent,  thereunto  lawfully  author- 
ized. 

But  there  are  well-adjudged  cases  in  which  such  evidence  has 
been  held  admissible,  where  contrasts  for  the  purchase  of  lands  have 
been  made  by  agents.  In  Sugden  on  Vendors  and  Purchasers,  chap. 
1,  §  3,  p.  47,  plac.  9,  it  is  said :  "  Where  the  principal  denies  the 
authority,  and  the  agent  is  compelled  to  perform  the  agreement  him- 
self, because  he  cannot  prove  the  commission,  he  may  afterward 
file  a  bill  against  his  principal ;  and  if  the  principal  deny  the  author- 
ity, an  issue  will  be  directed  to  try  the  fact;  and  if  the  authority  be 
proved,  the  principal  will  be  compelled  to  take  the  estate  at  the  sum 
which  he  authorized  the  agent  to  bid.''  In  support  of  this  the 
»uthor  refers  to  Wj/aff  v.  Allan,  MS.,  ilecided  in  1777,  which  i» 
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found  in  the  same  volume.  Appendix  No.  7.  That  case,  if  it  be  con* 
■idered  as  good  authority,  settles  the  question  here  involved. 

The  same  author  on  page  145,  speaking  of  the  purchase  of  estates 
by  an  agent,  says :  ^'  But  of  course,  although  he  purchased  in  his 
own  name,  yet  the  fact  of  the  agency,  so  as  to  charge  the  principal, 
may  be  made  out  by  parol  evidence."  And  cites  Wilson  v.  Ilari,  1 
Moore,  45  ;  Marstan  v.  RoSy  8  Ad.  &  El.  14. 

The  case  of  Wilson  v.  Hart^  here  cited,  we  have  not  found;  but 
have  examined  Marsion  v.  Roe^  and  find  that  it  fully  supports  the 
proposition  in  the  text.  There,  real  estate  was  purchased  by  Joseph 
Fox,  and  the  written  agreement,  evidencing  j;he  purchase,  was 
signed  by  him  in  his  own  name  (p.  20).  At  the  trial  of  the  cause, 
the  plaintiff,  for  the  purpose  of  showing  that  it  was  John  Fox  who 
entered  into  the  contract  for  the  purchase  of  the  land,  and  that 
Joseph  was  his  agent  in  that  behalf,  and  had  signed  the  contract  as 
such  agent,  offered  to  give  parol  evidence  that  Joseph  was  appointed 
ty  John  his  agent,  for  the  purpose  of  making  the  agreement,  and 
that  in  consequence  of  such  appointment,  Joseph  did,  in  his  own 
name,  but  as  agent  as  aforesaid,  and  on  behalf  of  John,  sign  the 
agreement  The  evidence  being  objected  to,  was  rejected  by  the 
court  below,  Alderson,  B.,  sitting. 

A  \  the  trial  of  the  case  on  appeal  in  the  exchequer,  Gampbeli^ 
the  attorney-general,  arguing  the  case  for  the  defendant  (p.  30), 
contended  that  the  parol  evidence  was  properly  rejected,  becaust) 
"its  object  was  to  prove  a  trust  of  lands  created  by  patrol,  contrary 
to  the  statute  of  frauds.  He  said,  if  Joseph  had  the  legal  estate  in 
him,  it  could  not  be  proved  by  parol  that  he  held  as  trustee,  and  if 
his  interest  was  only  equitable,  the  same  objection  applies,  it  being 
an  interest  in  land.  Nor  can  it  make  any  difference  whether  the 
party  is  called  a  trustee  or  an  agent.  There  is  not  indeed  any  proof 
that  he  did  sign  as  agent  The  contract  is  simply  executed  by 
Joseph  Fox,  in  his  own  name ;  and  the  attempt  is,  in  effect,  to  show 
by  parol  that  he  made  the  agreement  as  trustee." 

Lord  Abbikoeb,  G. B.:  "Agency  would  not  make  him  a  trustee 
in  the  sense  in  which  you  state  it."  Pabke,  B.  :  "  May  not  a  man 
be  authorized  by  parol  to  make  an  executory  agreement  for 
another  ?"  Tikdall,  G.  J. :  "  As  an  auctioneer  is  made  by  pa-ol 
the  auth  n'ized  airt'nt  of  the  parties  to  the  sale." 

The  case  was  decided  in  favor  of  the  plaintiff  upon  other  grotto  Jst 
which  ren(l<»red  it  immatprial  to  pass  n])on   the  bill  of  exceptional 
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involTing  the  admissibility  of  the  parol  testimony.  Bat  Tindall^ 
-C.  J.,  in  delivering  the  opinion,  said :  **  We  have  no  Aesitatiofi  in 
declaritig  thai  the  learned  judge  was  wrong  in  refecting  the  midence 
which  was  offered  to  prove  that  Joseph  Fox  entered  into  the  agreement 
<if  purchase^  stated  in  the  till  of  exceptionsy  as  the  agent  of  John 
Foxr 

The  decision  is  entitled  to  great  weight,  as  the  case  was  heard  and 
-decided  by  all  the  judges  of  England,  except  Lord  Denmak,  who 
was  absent;  and  seems  to  ns  to  be  conclasive  authority  in  ficiyor  of 
the  admissibility  of  the  parol  eyidence  here  relied  on  to  prove  the 
contract  of  agency  under  which  the  plaintiff  made  the  purchase. 

We  think  this  case  is  clearly  distinguishable  from  Lambfym  v.  WaJt* 
son,  6  H.  &  J.  252,  and  Duvall  v.  Peachy  1  Gill,  172,  and  the  class 
-of  cases  to  which  they  belong.  Duvatt  t.  Peach  seems  to  us  to  be 
altogether  inapplicable. 

The  point  there  decided,  as  correctly  stated  m  Brown  on  Statute 
-of  Frauds,  273,  was  that ''  an  agreement  to  establish  the  title  to 
land  in  any  party  is  equivalent  ^to  an  agreement  to  sell  him  the 
land,  and  accordingly  it  was  held  in  that  case  that  an  engagement 
to  break  down  a  certain  alleged  title,  under  which  a  third  party 
^ilaimed  adversely,  or  in  any  way  to  perfect  the  title  in  the  pi-om- 
vsee,  is  within  the  statute." 

In  Lamborn  v.  Watson  the  contract  which  formed  the  basis  of 
the  suit  wiis  simply  a  contract  that  Watsou  should  buy,  and  that 
Lamborn  should  have  the  privilege  to  redeem  or  re-purchase  at  the 
same  price.    This  was  the  effect  of  the  verbal  contract 

In  form  the  agreement  was  that  Watson  should  bid  of!  the  land, 
and  the  intention  seemed  to  be  thus  to  prevent  or  baffle  the  sale,  so 
iis  to  give  lime  to  Lamborn  (the  defendant  in  the  execution)  to  pay 
the  judgment  debt  Judge  Buchakan  speaks  of  it  as  '^  an  expedi- 
-ent  to  prevent  an  actual  sale  in  order  to  gain  time  which  was  not 
altogether  free  from  exception." 

The  agreement  was  certainly  not  one  constituting  Watson  aa 
Lambom's  agent  to  buy  for  him,  thus  making  Lamborn  the  real  pur- 
chaser. 

If  such  had  been  the  agreement,  there  is  authority  for  holding 
ibat  Lumbom  might  have  succeeded  in  a  court  of  equity,  in  prevent- 
ing his  agent  from  defrauding  him,  and  have  secured  the  benefit  of 
the  purchase,  as  was  decided  in  Taylor  v.  Salmofi,  4  MyL  &  Cr.  134 ; 
Lees  V.  Nuttall,  1  Russ.  &  Myln.53,  aflirmed  in  IL  of  L.  2  Myl.&  E. 
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SID;  Giddings  £  Ooleman  t.  Eastimu  if-  Wife^  5  Paige's  C!u 
5<;i;  Parkist  t.  Alexander^  1  Johns.  Ch.  394;  Brown  y.  Lynd^ 
1  Paige's  Ch.  147.  , 

But  looking  at  the  facts  of  that  case  as  they  were  shown  by  the 
evidence,  and  viewing  the  agreement  according  to  its  l"/til  j'flT'-ri, 
and  as  parties  must  be  understood  to  intend  the  legal  coiiMMpt,iic<  .i 
of  their  own  acts,  it  followed  of  course,  that  if  Watson  bid  off  the 
land  at  the  sheriff's  sale,  the  effect  would  be,  not  to  prevent  a  sale, 
but  to  consummate  it,  as  a  sale  to  Watson,  and  then  the  effect  of  the 
verbal  agreement,  if  allowed,  would  be  to  bind  W&tson  to  re-sell  to 
Lambom  at  the  same  price ;  or  to  create  a  trust  in  him  for  Lamborn's 
ase,  which,  under  the  statute,  could  only  be  proved  by  writing;  and 
thus  the  case  fell  directly  within  the  principle  of  BartUit  v.  Pick' 
ersgiUy  4  East  (before  cited),  and  other  cases  of  that  kind,  among 
which  we  may  cite,  HcUl  v.  ShultZy  4  Johns.  240 ;  SherriU  v. 
Crosby y  14  id.  358 ;  Van  Ahtine  v.  Wimple^  5  Cow.  162  ;  Smith  v. 
Bumhamy  3  Sumn.  435 ;  Hogg  v.  Wilkins^  1  Grant's  Cases,  67. 

In  the  case  last  cited,  Judge  Black  draws  a  distinction  between 
the  case  then  under  consideration,  and  the  case  of  a  purchase  of 
land  by  an  agent  employed  for  that  purpose,  and  says  that  the  agent 
might  be  compelled  to  convey,  upon  being  refunded  the  price  he 
paid. 

We  are  of  opinion,  both  upon  reason  and  authority,  that  the  parol 
eiridenoe  was  admissible  for  the  purpose  of  proving  the  employment 
of  the  plaintiff  by  the  defendants  as  their  agent ;  and  that  the  court 
below  erred  in  its  instructions  to  the  jury,  contained  in  the  third 
bill  of  exceptions;  and  in  refusing  the  first,  second,  third  and 
fourth  prayers  of  the  plaintiff. 

This  view  of  the  case  renders  it  unnecessary  to  express  any  opinion 
upon  the  questions  raised  by  the  first  and  second  bills  of  exceptions 

MiLLXB»  J.,  delivered  a  dissenting  opinion. 

Judgment'  reversed  atul  new  trial  ordered 
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Jokes,  appellant,  y.  JoKis. 

(8BMd.447.) 

Marriage  between  davn-^ratifleatitm  of, 

L  loarriage  between  bUtob,  void  at  the  time,  is  made  valid  by  ratification  of 
the  parties  after  ihej  become  free,  and  their  children  have  heritable  blood. 

Petition'  by  George  W.  Jones,  Joshua  A.  Jones,  Sarah  Ann  Bob* 
mson,  Ellen  McComas  and  Georgianna  Sussell,  alleging  that  thoy 
were  the  only  children  of  David  Jones,  who  was  the  brother  of  An- 
drew D.  Jones,  deceased,  who  died  intestate,  leaving  a  widow  but  no 
other  heirs  or  next  of  kin  except  the  petitioners,  and  praying  that 
the  administratrix  of  Andrew  D.  Jones,  deceased,  be  cited  to  settle 
her  accounts  and  that  their  proportion  of  the  intestate's  estate  be 
divided  among  them  according  to  their  several  interests.  The 
widow  of  the  intestate,  who  was  also  the  administratrix,  answej^ed^ 
denying  the  relationship  of  the  petitioners  to  the  intestate.  The 
court  below  decided  that  the  petitioners  were  the  legitimate  issue  of 
David  Jones,  and  as  such,  entitled  to  a  portion  of  the  estate  of  An- 
drew D.  Jones,  and  decreed  such  distribution.  The  administratrix 
appealed.    The  other  facts  are  stated  in  the  opinion. 

WitUam  H.  Dawson  and  0.  H,  Williams,  for  appellant 

William  Shepard  Bryan,  for  appellee. 

Gbasok,  J.  The  main  questions  arising  upon  this  appeal  are,, 
whether  the  appellees  are  nephews  and  nieces  of  Andrew  D.  Jones, 
deceased,  and,  if  they  are,  whether  they  are  entitled  to  a  distributive 
share  of  his  estate  ?  After  a  careful  examination  of  the  evidence  in 
the  record,  we  are  satisfied  that  Andrew  D.  Jones  and  David  Jones 
were  the  sons  of  Kate  Jones,  and  brothers,  and  that  the  appellees 
are  the  children  of  David  and  Hannah  Jones.  Without  entering,  in 
this  opinion,  into  a  detailed  reyiew  of  the  evidence,  it  is  sufficient 
to  say  that  it  leaves  no  doubt  that  David  Jones  was  married,  while 
yet  a  slave,  to  Hannah  Williams,  a  free  woman,  and  that  some  of 
her  children  were  bom  before  David  became  free  and  some  after- 
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wanly  aD(l  that  David  and  his  brother  Andrew  were  both  manumit- 
ted by  Margaret  Gardner  bj  deeds,  both  of  which  were  executed  on 
the  10th  of  November,  1814,  and  recorded  on  the  26th  of  the  same 
month  —  David's  freedom  to  commence  five  years  and  Andrew's  six 
months  thereafter.  David  and  Uannah  lived  together  as  man  and 
wife,  and  acknowledged  and  treated  each  other  as  such,  and  were  so 
recognized  by  all  who  knew  them,  long  after  David's  emancipation, 
and  up  to  the  time  of  Hannah's  death,  which  appears  to  have  taken 
place  about  thirty  years  ago ;  and  David  died  twelve  or  fifteen  years 
ago.  Andrew  died  in  August,  1870,  leaving  the  appellant  his  widow, 
bat  no  child  and  no  relatives  other  than  the  appellees,  who  are  his 
nephews  and  nieces.  They  are  therefore  entitled  to  their  distribu- 
tive share  of  his  estate,  unless  they  are  incapable  of  inheriting  bv 
reason  of  their  father  and  uncle  having  been  at  one  time  slaves.  It 
has  been  urged  in  argument  that  the  marriage  of  David  and  Hannah 
was  void  by  reason  of  its  having  taken  place  while  David  was  a 
slavCy  and  that  therefore  their  children  had  no  heritable  blood ; 
and  several  authorities  were  referred  to  in  support  of  this  proposi- 
.tion.  Among  these  is  an  opinion  of  Daniel  Dulaney,  Esq., 
given  in  1767,  and  contained  in  1  H.  &  McH.  559.  The  facts  upon 
which  that  opinion  was  based  were,  that  A,  a  mulatto  slave,  obtained 
his  freedom  and  purchased  land  in  fee,  and  died  intestate  and  with- 
out issue..  B,  also  a  mulatto  slave,  and  brother  of  A,  obtained  his 
freedom  after  the  death  of  A,  and  died,  leaving  children  by  a  slave 
woman,  whose  freedom  he  had  purchased  —  some  of  the  children 
having  been  bom  during  the  slavery  of  their  mother  and  purchased 
with  her,  and  some  having  been  born  afterward  —  and  the  question 
was,  whether  these  children  could  inherit  the  property  of  which 
their  uncle  died  seized,  or  whether  it  escheated  to  the  State.  It 
will  at  once  be  seen  from  the  statement  of  the  facts,  that  B  could 
not  inherit,  nor,  after  his  death,  could  his  children ;  because  at  the 
time  of  A's  death,  B  and  his  children,  then  bom,  were  all  slaves, 
and  there  being  no  one  then  in  existence  capable  of  inheriting  the 
property  escheated.  It  does  not  appear  from  the  facts  stated  in  the 
opinion,  that  B  and  the  mother  of  the  children  had  ever  been  mar- 
ried,  and  this  fact  alone,  if  there  had  been  no  other  impediment, 
would  have  been  sufficient  to  prevent  the  children  from  inheriting  A'a 
property.  In  the  other  cases  referred  to  by  the  appellant's  counsel,  the 
parties  claiming  the  property  were  slaves  at  the  death  of  the  party  from 
whom  thev  claimed  to  inherit,  and  of  course  conlcl  not  take  the 
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property.  Bat  in  the  case  before  as,  the  appellees  were  bom  of  a 
free  woman,  and  were  themselves  free  from  their  birth  and  capable 
of  inheriting.  Their  father,  it  is  tme,  had  been  a  slave  at  one  time, 
bat  his  slavery  did  not  affect  his  children's  condition;  and  he 
became  free  fifty  years  befoi*e  Andrew's  death.  Mr.  Dalaney 
argaes  that  a  slave  could  not  marry  because  he  was  a  slave,  and  a 
contract  of  marriage  would  be  an  invasion  of  the  master's  rights. 
But  ten  years  after  his  opinion  was  prepared,  by  the  act  of  1777,  cli. 
12,  §  11,  the  legislature  authorized  slaves  to  marry  with  the  assent 
of  their  owners,  and,  whatever  the  law  may  have  been  in  this  respect 
before,  they  could  lawfully  marry  thereafter.  Although  the  mar- 
riage would  not  confer  civil  rights  upon  them,  and  in  no  manner 
change  or  affect  the  relation  of  master  and  slave,  yet  it  was 
legalized,  and  consequently  the  issue  would  be  legitimate.  As  the 
proof  is  sufficient  to  satisfy  ns  that  David  and  Hannah  Jones  were 
married,  we  must  presume,  nothing  appearing  to  the  contrary,  that 
they  were  married  with  the  consent  of  the  mistress  of  David. 
When  he  afterward  acquired  his  freedom,  certain  civil  rights  vested 
in  him,  as  a  consequence,  sach  as  the  right  to  acquire  by  purchase 
or  inheritance,  and  to  hold  and  dispose  of  property.  Upon  his 
death  the  property  of  which  he  might  then  be  seized  or  possessed 
would  descend  upon  his  children,  they  being  free. 

Mr.  Dulaney  further  argaes  that  the  validity  of  a  marriage 
depends  upon  the  immediate  effect  of  its  celebration,  and  that,  if  it 
is  not  valid  then,  it  could  not  be  made  good  by  the  subsequent 
accidental  circumstance  that  the  parties  acquired  their  freedom, 
and  to  illustrate  the  argument,  he  puts  the  case  of  a  man  marrying 
a  woman  while  he  had  a  wife  still  living,  and  says  that  the  acci- 
dental circumstance  of  the  first  wife  dying  would  not  make  the 
second  marriage  valid.  It  is  true  that  in  such  a  case  the  second 
marriage  would  not  be  made  valid  by  the  death  of  the  first  wife, 
because  a  marriage  under  such  circumstances  is  a  great  moral 
wrong,  and  a  high  crime  under  the  law.  But  there  are  cases  in 
which  marriages,  contracted  between  parties  not  capable  of  con« 
tracting  at  the  time  of  the  marriage,  are  made  valid  by  the  subse- 
quent ratification  of  the  parties,  as  in  the  cases  of  lunatics  and 
infants,  and  that  withont  any  other  or  new  celebration.  CoU  v.  CoU^ 
5  Sneed,  63 ;  WigTUman  v.  Wighttnan,  4  Johns.  Ch.  346 ;  1  Blackst 
Oomm.  436.  We  think  that  the  same  law  should  apply  to  cases  of 
marriage's  between  slaves,  who  ratify  tlio  marriage  after  they  become 
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free.  Bishop,  in  his  work  on  Marriage  and  DlToroe,  roL  1,  §  162, 
sajBy  in  referring  to  the  case  of  Howard  v.  Howard^  6  Jones  (N.  0.) 
235:  '^In  the  facts  of  this  case  there  is  involved  the  particnlar 
matter  upon  which  the  writer  of  these  vohimes  deems  that  the 
decision,  in  all  such  cases,  ought  in  principle  to  turn.  If,  after  the 
emancipation,  the  parties  live  together  as  husband  and  wife,  and  if, 
before  emancipation,  they  were  married  in  the  form  which  either 
Qsage  or  law  had  established  for  the  marriage  of  slaves,  this  subse- 
quent mutual  acknowledgment  of  each  other  as  husband  and  wife 
diould  be  held  to  complete  the  act  of  matrimony,  so  as  to  make 
them  lawfully  and  fully  married  from  the  time  at  which  this  subse- 
quent \\\\\\g  together  commenced.'*  No  legal  marriage  could  be 
contracted  by  slaves  under  the  civil  law,  yet  it  recognized  a  relation 
Utween  them,  which  was  termed  oonturbernium,  and,  although  this 
rehition  confen*ed  no  civil  rights  upon  the  parties,  yet,  when  they 
b<came  free,  their  children  being  free,  although  bom  in  slavery, 
could  inherit  from  each  other  and  from  their  parents.  Code  Jus- 
tiiiiun,  lib.  3,  tit.  7,  p.  32. 

After  David  Jones  became  free,  he  continued  to  live  with  Ilan- 
nuh  as  his  wife  to  the  time  of  her  death,  they  recognizing  and 
treating  each  other  as  husband  and  wife,  and  taking  their  children 
to  the  church  which  they  were  in  the  habit  of  attending,  to  be  bap- 
tised. We  should  be  extremely  reluctant  to  hold  a  marriage,  which 
had  taken  ))lace  with  the  consent  of  the  owner  of  slaves,  and  under 
the  sanction  of  a  statute,  and  thus  ratified  after  they  became  free, 
to  be  void,  and  the  issue  of  it  bastards,  merely  because  the  parties 
to  it  were  slaves  at  the  time  it  was  celebrated,  and  thus  prohibit 
them  from  inheriting  property  from  their  parents  or  from  each 
other  after  they  became  free.  There  is  no  doubt  that  the  appellees 
are  capable  in  law  of  inheriting  from  their  uncle  Andrew  D.  Jones, 
and  are  entitled  to  a  distribntive  share  of  his  estate. 

The  remainder  of  the  opinion  disposes  of  unimportant  questions 
of  evidence. 

Decree  affirmed. 
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DuoAK,  appellant^  v.  Ain>U80V* 

(8BMd.i0r.) 
Qmiract  —  breach  of — immediate  right  of  aetUm, 

r'UlntiiT  entered  into  defendant's  employ,  under  a  contract  to  serre  u  derk 
till  a  certain  time,  and  then  to  become  a  partner.  Before  tliat  time  anrived, 
defendant  diacharged  plaintiff  and  refused  to  receive  him  as  a  partner,  and 
plaintiff  immediately  brought  action  for  a  breach  of  the  contract.  EM, 
that  the  contract  was  entire,  and  the  action  not  piematuvely  brought. 
{See  note,  p.  514.) 

.  This  was  an  action  brouglit  by  the  appellee  against  the  appellant, 
to  recover  for  the  breach  of  a  contract  Verdict  and  jndgment  for 
the  platntifT.     Defendant  appealed.    The  opinion  states  the  case. 

T.  Wallis  Blakistone  and  S.  Teachle  Wallisy  for  appellant  The 
contract  was  separable  and  apportionable,  and  the  appellee  could 
not  recover  for  a  breach  of  that  part  of  it,  which  was  not  to  be  and 
could  not  be  performed  until  after  the  action  was  brought  2  Pars, 
on  Cont  517, 521 ;  2  Smith's  Lead.  Gixa.66et8eq.;  Rodemery.HazIe' 
hursiy  9  Gill,  294 ;  Kercheval  v.  Kingy  44  Mo.  401 ;  Taylor  v.  Laird, 
25  L.  J.  (Exch.)  329 ;  Sedg.  on  Dam.  258  {7narg.  229) ;  PhilpotU 
v.  Evans,  5  M.  &  W.  475 ;  Riphy  v.  McClure^  4  Exch.  359 ;  Frost  v. 
Knight,  5  Exch.  (L.  R)  322 ;  Oremway  v.  Gaithsr,  Campbell's  0. 
C.  227. 

Charles  Marshall,  for  appellee. 

MiLLBB,  J.  We  have  to  deal  in  this  case  simply  with  the  que*' 
tions  of  law  presented  by  the  two  exceptions  contained  in  the  record 
The  jury  have  passed  upon  the  conflicting  testimony. 

The  suit  was  instituted  by  the  appellee  against  the  appellant  on 
the  5th  of  January,  1871»  and  was  tried  in  October  of  that  year. 
No  question  arises  upon  the  pleadings.  The  plaintiffs  ground  of 
action  as  presented  by  his  first  prayer  is,  in  substance,  that  in  the 
summer  of  1870,  a  contract  was  entered  into  between  the  parties, 
by  which  the  defendant  agreed  to  employ  the  plaintiff  as  clerk  in  his 
store  at  a  salary  of  not  less  than  (il,500  per  annum  until  the  Ist  of 
March,  1871,  and  then  to  receive  him  as  partner  in  his  business  for 


510  MAEYLAND, 


Dog&n  ▼.  Anderson. 


one  year  certain,  and  allow  him  one-third  of  the  profits ;  that  in 
pursuance  of  this  promise  and  agreement  by  the  defendant,  the 
plaintiff  gave  up  his  then  situation  and  employment,  in  which  he 
was  receiying  $2,000  per  annum,  and  entered  into  the  service 
of  the  defendant  as  proposed,  and  continued  therein  until  discharged 
and  removed  therefrom  by  the  defendant;  that  the  plaintiff,  before 
the  institution  of  this  suit,  offered  to  continue  to  serve  the  defend- 
ant until  the  1st  of  March,  1871,  and  then  to  become  a  i)artner  in 
the  business  under  the  agreement  aforesaid,  but  the  defendant, 
before  suit  brought,  denied  there  was  any  such  agreement  between 
himself  and  the  plaintiff,  and  refused  to  permit  the  plaintiff  to  con- 
tinue in  his  service  until  the  1st  of  March,  1871,  and  required  him 
to  leave  his  employment,  and  forbade  him  to  be  and  remain  in  the 
store  in  which  said  business  was  conducted,  and  denied  he  was  enti- 
tled to  become  a  partner  therein  from  that  date,  and  refused  to 
receive  him  as  such  when  that  time  should  arrive.  The  prayer,  after 
leaving  to  the  jury  to  find  these  facts,  and  also  that  the  defendant 
did  not  at  any  time  before  the  1st  of  March,  1871,  retract  his  action 
toward  the  plaintiff  and  offer  to  receive  him  again  into  his  employ- 
ment until  that  period,  and  then  to  admit  him  as  partner  m  the 
business  as  aforesaid,  asserts,  as  a  legal  proposition  resulting  there- 
from, that  the  plaintiff  was  entitled  to  institute  the  suit  at  the  time 
it  was  brought,  and  to  recover  as  for  a  breach  of  the  eniire  conirad 
above  required  to  be  found. 

The  defendant's  first  prayer  denies  the  right  of  the  plaintiff  to 
recover  damages  for  the  alleged  refusal  of  the  defendant  to  take  the 
plaintiff  into  partnership  on  the  1st  of  March,  1871,  under  the  con- 
tract alleged  and  sought  to  be  set  up,  because  the  action  was  insti- 
tuted prior  to  that  time.  The  proposition  thus  announced  by 
the  defendant's  prayer  is  a  denial  of  the  law  of  Hochster  v.  De  La 
Tour,  20  Eng.  L.  &  £q.  157,  and  of  the  English  cases  that  have  fol- 
lowed and  sanctioned  that  decision.  That  case  was  decided  in  1853, 
and  gave  rise  to  a  controversy  in  the  English  courts  in  which  their 
most  eminent  judges  have  participated.  It  may  be  doubted  whether 
tlie  controversy  is  yet  ended  and  the  law  of  England  in  respect 
thereto  finally  settled.  No  decision  upon  the  subject  has  yet  been 
made  by  the  house  of  lords.  The  latest  decision  in  the  highest 
court  to  M'hich  the  question  has  been  taken,  is  that  of  Frost  v.  Knight, 
decided  in  the  exchequer  chamber  on  the  8th  of  February  of  the 
pres<^nt  year.    That  case  was  heard  V)eforo  and  decided  bv  Chief  Jus- 
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tice  CooKBUBN  and  Bylks,  Keatixg  and  Lush^  judges,  who,  with- 
out dissent,  reyersed  the  judgment  of  the  court  of  exchdquer  by 
Chief  Baron  Kelly  and  Ghann£LL,  B.,  and  sustained  and  affirmed 
the  law  of  Hochster  v.  Be  La  Tour. 

The  principle  of  this  decision  in  cases  to  which  it  has  been  held 
applicable,  is,  that  there  is  a  breach  of  the  contract  when  the  prom* 
js$or  repudiates  it  and  declares  lie  will  no  longer  be  bound  by  it 
It  is  said  the  promisee  has  an  inchoate  right  to  the  performance  of 
tlie  bargain  which  becomes  complete  when  the  time  for  performance 
has  arrived.  In  the  mean  time  he  has  a  right  to  have  the  contract 
kept  open  as  a  subsisting  and  effective  contract.  Its  unimpaired 
and  unimpeached  efficacy  may  be  essential  to  his  interests.  His 
rights  acquired  under  it  may  be  dealt  with  in  various  ways  for  his 
benefit  and  advantage,  Of  all  such  advantages  the  repudiation  of 
the  contract  by  the  other  party,  and  the  announcement  that  it  never 
will  be  fulfilled,  must  of  course  deprive  him.  It  is  therefore  quite 
right  to  hold  that  such  an  announcement  amounts  to  a  violation  of 
the  contract  m  mviihuSy  and  that  upon  it  the  promisee,  if  so 
minded,  may  at  once  treat  it  as  a  breach  of  the  entire  contnict  and 
bring  his  action  accordingly.  The  contract  having  been  thus 
broken  by  the  promisor,  and  treated  as  broken  by  the  promisee, 
performance  at  the  appointed  time  becomes  excluded,  and  the 
breach,  by  reason  of  the  future  non-performance,  becomes  virtually 
involved  in  the  action  as  one  of  the  consequences  of  the  repudiatioL 
of  the  contract;  and  the  eventual  non-performance  may  therefore, 
bv  anticipation,  be  treated  as  a  cause  of  action,  and  damages  be 
assessed  and  recovered  in  respect  of  it,  though  the  time  for  the  per- 
formance may  yet  be  remote.  It  is  obvious  that  such  a  course  must 
lead  to  the  convenience  of  both  parties,  and  thougli  decisions  ought 
not  to  be  founded  on  grounds  of  convenience  alone,  they  yet  tend 
strongly  to  support  the  view  that  such  an  action  ought  to  be  admit- 
ted and  upheld.  By  acting  on  such  a  notice  of  the  intention  of  the 
promisor,  the  promisee  may  in  many  cases  avert,  or  at  all  events 
materially  lessen  the  injurious  effects  which  would  otherwise  flow 
from  the  non-fulfillment  of  the  contract ;  and  in  ai^ssing  tho  dam- 
ages for  breach  of  performance,  a  jury  will  of  course  take  into 
account  whatever  the  plaintiff  has  done  or  has  had  the  means  of 
doing,  and,  as  a  prudent  man,  ought  in  reason  to  have  done,  whereby 
his  loss  has  been,  or  would  have  been,  diminished. 

This  in  substance  is  the  reasoning  upon  which  8uc^'»  ar»tinnp  have 
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been  sustained  by  the  English  courts.  Most  masterly  arguments 
have  been  made  at  bar  in  this  case,  founded  both  in  reason  aud 
authority,  urging  us  on  the  one  hand  to  adopt,  and  on  the  other  to 
repudiate  this  as  the  law  of  Maryland.  All  the  authorities  discov- 
erable by  the  research  of  eminent  counsel  have  been  presented, 
reviewed  and  ])ressed  upon  our  attention.  But  we  do  not  fbel  our- 
selves justified  in  deciding  a  question  of  this  importance,  unless  it 
be  clearly  presented  by  the  record,  and  becomes  essential  to  the  deter- 
mination of  the  very  case  before  us.  When  so  presented  we  shall  be 
prepared,  as  it  will  be  our  duty,  to  determiiie  it.  But  in  the  present 
record  there  is  a  question  beyond  and  outside  of  Hochsier  v.  DeLa 
TouTf  that  is  decisive  of  this  case,  and  upon  which  in  our  opinion 
its  decision  must  rest  The  law  of  Hochsier  v.  De  La  Tour  relates 
simply  to  cases  where  there  is  a  pre-contract  for  future  services,  or 
the  performance  of  some  act  or  duty  at  a  future  period,  and  where 
performance  cannot  be  commenced,  and  was  not  by  the  contract 
contemplated,  until  that  period  arrives,  and  where  the  promisor 
grior  to  that  time  announces  his  intention  not  to  abide  by  the  con- 
tract. But  in  this  case  performance  of  the  contract  had  been  com- 
menced and  the  plaintiff  was  discharged  by  the  defendant  and 
prevented  from  further  executing  it;  and  suit  was  not  brought 
until  after  this  discharge,  though  before  the  time  for  performance  of 
that  part  of  the  contract  relating  to  the  partnership  had  arrived. 
The  defendant  broke  up  the  contract  while  it  was  being  performed 
by  the  plaintiff,  and  the  action  was  not  commenced  until  after 
this  breach.  In  this  respect  there  is  a  broad  distinction  between 
the  case  before  us  and  that  of  Hochster  v.  De  La  Tour,  It  is  an 
ancient  and  familiar  rule  of  law  that  only  one  action  can  be 
maintained  for  the  breach  of  an  entire  contract,  and  the  judg- 
ment obtained  by  the  plaintiff  in  one  suit  may  be  pleaded  in  bar  of 
any  second  proceeding.  Sedgwick  on  Damages,  224.  But  the  diffl* 
oulty  is  to  determine  in  what  cases  the  contract  is  entire.  In  deter- 
mining this  question  the  courts  must  be  guided  by  a  respect  to  gen- 
eral convenience,  and  by  the  good  sense  and  reasonableness  of  the 
particular  case.  Where  an  agreement  embraces  a  number  of  dis- 
tinct subjects,  which  admit  of  being  separately  executed  and  closed, 
the  general  rule  is  that  it  shall  be  taken  distributively,  and  each 
subject  be  considered  as  forming  the  matter  of  a  separate  agreement 
4ifter  it  is  so  closed.  In  one  sense  the  coninict  liefore  us  was  in  its 
^nature  and  terms  separable  and  apportionable,  that  is,  its  separate 
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fiartSy  the  servioes  as  clerk,  and  the  partnership,  were  capable  of  sep* 
arate  execntiony  and  must  have  been  performed  consecutively  in 
order  of  time.  But  in  respect  to  the  intention  of  the  parties  gath- 
ered from  the  facts  presented  by  the  plaintiff's  prayer,  it  was  in  our 
opinion  to  be  entire  and  indivisible.  The  consideration  for  the 
plaintiff's  action  in  entering  into  it  was  not  merely  that  he  should 
be  employed  until  the  1st  of  March,  1871,  at  a  salary,  but  that  he 
should  be  so  employed  and  be  taken  as  a  partner  at  that  time  for  a 
year  certain.  The  latter  was  as  much  a  part  of  the  consideration 
promised  him  for  entering  the  service  of  the  defendant  as  the  for- 
mer, and  the  conduct  of  the  defendant  as  stated  in  the  prayer,  in 
our  judgment,  constituted  a  bi'each  which  gave  an  immediate  right 
of  action  and  entitled  the  plaintiff  to  recover  damages,  in  the  lan- 
guage of  his  prayer,  as  for  a  breach  of  the  entire  contract 

Such,  in  our  opinion,  is  the  true  construction  cf  this  contract  and 
the  right  of  the  plaintiff  ensuing  upon  its  alleged  breach.  The  case 
bears  a  close  analogy  to  that  of  Masterton  £  Smith  y.  77ie  Mayor ^ 
etc,  of  BrooklyUy  7  Hill,  61,  where  the  plaintiffs  contracted,  in  Janu- 
ary, 1836,  with  the  defendants  to  furnish  all  the  marble  necessary 
for  a  certain  public  building  then  about  to  be  erected  by  the  defend- 
ants for  which  they  were  to  pay  a  specified  sum  in  installments  as 
the  work  progressed.  The  plaintiffs  entered  into  the  performance 
of  this  contract  and  furnished  marble  thereunder  until  July,  1G87, 
when  the  defendants  suspended  operations  on  the  building  and 
refused  further  to  perform  on  their  part.  The  contract  could  not 
have  been  fulfilled  by  the  plaintiffs,  even  if  they  had  been  allowed  to 
prosecute  to  work  without  interruption,  before  1842.  In  1840  they 
brought  an  action  against  the  defendants  founding  it  upon  the 
breach  which  occurred  in  1837.  The  action  was  not  only  sustained 
as  well  brought  at  that  time,  but  the  plaintiffs  were  allowed  to 
recover  in  respect  to  so  much  of  the  contract  as  remained  wholly 
unperformed  at  the  time  of  the  breach,  the  difference  between  what 
the  performance  would  have  cost  them  and  the  price  the  defendants 
had  agreed  to  pay,  estimating  the  former  by  the  price  of  labor  and 
materials  at  the  time  of  the  breach.  All  the  judges  held  that  the 
contract  being  broken  before  the  time  of  full  performance  the  plain- 
tiffs might  elect  to  consider  it  in  that  light,  and  were  not  bound  to 
wait  till  the  |)criod  had  elapsed  for  the  complete  performance  of  the 
agreement  nor  to  make  snooessive  efforts  of  performanoe  in  order  to 
Tecover  all  their  damages,  but  might  regard  the  contract  as  broken 
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up  80  tar  w  to  absolve  them  from  making  further  efforts  to  perforai 
and  recover  fall  damages  as  for  a  total  breach.  So  in  Chssman  v. 
Lacosie,  28  Eng.  L.  &  Eq.  140,  where  an  agreement  was  made  that 
the  plaintiff  shonld  enter  into  the  employment  of  the  defendant  for 
the  sale  of  wines  on  commission,  the  agreement  to  continue  for  five 
years,  and  the  defendant  guaranteeing  the  plaintiff  £600  per  annum 
as  a  minimum  revenue  from  the  business  during  the  continuance  of 
the  agreement,  it  was  held  tliat  the  plaintiff  might  sue  in  any  one 
year  during  the  continuance  of  the  agreement  for  breaches  in  any 
former  year,  but  if  there  was  an  entire  dismissal  from  the  service 
before  the  expiration  of  the  agreement,  the  plaintiff  ought  to  include 
in  one  action  the  wJtole  gravamen  he  would  suffer  by  such  breach 
of  contract.  The  present  case,  in  our  judgment,  falls  within  the  rule 
of  these  decisions  and  others  of  similar  import,  and  the  law  of  JToeA- 
ster  V.  De  La  Tour  is  not  necessarily  involved  in  its  determination. 
It  follows  there  was  no  error  in  the  rulings  rejecting  the  defendant's 
first  prayer  and  granting  the  first  prayer  of  the  plaintiff,  in  so  far  as 
the  legal  propositions  they  contain  are  concerned. 

[The  remainder  of  the  opinion  relates  to  unimportant  questions 
of  evidence.] 

NOTB.— See  BurtiM  w.  Tkompmm,  1  Am.  Rep.  416  and  note ;  tlao  flbBowair  v*  C?itfWh, 
Tld.iO8.-B0. 


ScHucHARDT,  appellant,  T.  Hall. 

(aftMd.MO.) 

Bm  of  exchange  —  aeeepianee, 

Delendanta  drew  a  bill  of  exchange  against  a  cargo  and  Indotoed  and  deUv«rei 
to  plaintlffa  the  bill  and  aleo  the  bUl  of  lading  of  the  caigo,  aa  collateral  seeiiv- 
ity  for  the  acceptance  and  pajrment  of  the  bill,  authorising  them,  in  case  they 
thought  it  necessary,  to  sell  the  cargo  and  apply  the  proceeds  to  the  payment 
of  the  bill.  The  drawee  refused  to  accept  the  bill  without  a  delivery  of  the 
bill  of  lading.  Hdd,  that  presentment  and  notice  of  non-aooeptanoa  were 
excused. 

The  opinion  states  the  case.    The  defendant  had  a  verdict  and 
judgment  below,  and  defendant  appealed. 

Stewart  Brown  di  O.  W.  Brown^  for  appeUani 

A  lexander  H.  ffoibs,  for  appellee. 
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Babtol,  G.  J.  This  suit  was  brought  by  the  appellants,  bankers 
of  New  York,  against  the  appellees,  as  drawers  of  a  bill  of  exchange, 
dated  May  22, 1868,  at  sixty  days  sight,  on  Joseph  and  Charles 
Sturge,  Birmingham,  England ;  drawn  against  a  cargo  of  red  wheat, 
per  brig  "  Ocean  Belle,"  and  payable  in  Londoih 

Upon  the  day  of  the  date  of  the  bill,  the  appellees  sold  and  indorsed 
the  same  to  the  appellants,  and  on  the  same  day,  by  letter  of  hypoth- 
ecation, '^  lodged  the  bill  of  lading  for  the  cargo  with  the  appellants 
as  collateral  security  for  the  acceptance  and  payment  of  the  bill,  and 
authorized  the  appellants,  in  case  they  thought  it  necessary,  to  place 
said  red  wheat  on  arrival  in  the  hands  of  the  appellants'  brokers  for 
immediate  sale,  and  to  apply  the  proceeds  in  or  toward  payment  of 
the  bill/' 

The  bill  of  exchange  was  sent  by  the  plaintiffs  in  due  course  of 
mail,  together  with  the  collateral  documents,  to  the  Union  Bank 
of  London,  and  was  by  it  transmitted  to  the  ''Birmingham  and 
Midland  Bank,''  Birmingham,  to  procure  acceptance.  The  drawees, 
Joseph  and  Charles  Sturge,  declined  to  accept  the  bill,  considering 
themselves  not  bound  to  do  so  by  their  contract  with  Hall  &  Loney, 
the  drawers,  unless  they  were  put  in  possession  of  the  bill  of  lading 
of  the  cargo  against  which  it  was  drawn.  The  Union  Bank  of 
London,  the  agent  of  the  plaintiffs,  considering  that  by  the  letter 
of  hypothecation,  it  was  entitled  to  hold  the  bill  of  lading  as  "  col- 
lateral security  for  the  payment  of  the  drafty^  retained  possession  of 
the  same. 

The  bill  was  protested  for  non-acceptance,  and  notice  thereof  was 
transmitted  to  the  defendants,  the  drawers. 

Upon  the  dishonor  of  the  bill,  the  cargo  was  sold  under  the  direc- 
tion of  the  London  agents  of  the  appellants,  and  the  net  proceeds 
applied  toward  payment  of  the  amount  of  the  bill;  but  being 
insufficient,  this  suit  was  brought  to  recover  the  deficiency  and 
statutory  damages,  after  notice  of  all  the  facts  to  the  appellees,  and 
demand  of  .payment  from  them. 

At  the  trial  of  the  case,  one  prayer  was  offered  by  the  plaintiffs 
which  was  rejected,  and  an  instruction  was  given  to  the  jury  "  that 
there  was  no  sufficient  evidence  in  the  case,  from  which  they  could 
find  dne  presentment  for  acceptance  of  the  bill  of  exchange  offered 
in  evidence,  and  that  the  plaintiffs  were  not  entitled  to  recover." 

It  appears  from  the  proof  that  the  presentment  was  made  by  the 
notary*s  clfir^  to  a  clerk  in  the  employ  of  Messrs.  Joseph  and  Charles 
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Stoigey  at  their  counting  house  or  place  of  bnsinefis.  The  clerk  of 
the  notary  was  competent  to  act,  as  was  decided  in  Munroe  v. 
Woodruff  <&  Robinson^  17  Md.  159,  and  FuUon  v.  Maccracken,  IS 
id.  528.  But  it  is  objected  that  the  presentment  ought  to  have 
been  made  to  tlie  .Messrs.  Sturge,  and  that  a  presentment  to  their 
clerk  was  not  sufficient  But  this  depends  upon  whether  the  cleik 
was  their  agent  in  the  pi*emises  duly  authorized  to  accept  or  refuse. 
Such  authority  may  be  proved  by  parol ;  and  ^'  the  proof  may,  as  in 
other  cases  of  agency,  be  circumstantial  and  indirect'^  1  Pars,  on 
Bills  and  Notes,  349 ;  Nelson  y.  Fotterall,  7  Leigh,  179;  Stainback 
V.  The  Bank  of  Va.,  11  Grattan,  260. 

We  think  that  in  this  case  there  was  evidence,  competent  and 
sufficient  to  be  submitted  to  the  jury  to  prove,  that  the  clerk  of  the 
drawees  was  authorized  to  refuse  acceptance  of  the  bill ;  and  thei*e- 
fore  the  instruction  giveu  to  the  jury  was  erroneous. 

But  in  the  view  we  have  taken  of  this  case,  it  is  not  important  to 
discuss  this  question  further,  because  we  are  of  opinion  that  under 
the  circumstances  stated  in  the  testimony,  the  defendants  were  not 
entitled  to  require  formal  presentment  for  acceptance  and  notice  oi 
non-acceptance  of  the  bill  of  exchange. 

There  can  be  no  doubt  of  the  correctness  of  the  appellants'  posi- 
tion,  that  the  effect  of  the  delivery  of  the  bill  of  lading  to  them, 
together  with  the  letter  of  hypothecation  as  collateral  security,  both 
for  the  acceptance  and  payment  of  the  bill  of  exchange,  was  to  enti- 
tle them  to  hold  the  same  till  the  bill  should  be  paid;  they  were  not 
legally  bound  to  surrender  the  security,  upon  the  acceptance  of  the 
bill,  and  to  trust  to  the  personal  liability  of  the  acceptors  for  its 
payment.  This  exonerated  the  drawees  from  their  obligation  to 
accept;  because  under  their  contract  with  the  defendants,  the  latter 
were  authorized  to  draw,  only  against  the  cargo  of  wheat  to  be 
ship])ed  by  the  "  Ocean  Belle,"  and  they  were  therefore  not  bound 
to  accept  without  the  delivery  to  them  of  the  bill  of  lading.  Allen 
V.  Williams,  12  Kck.  297 ;  Bank  of  Rochester  v.  Jones,  4  N.  Y. 
49? ;  Craig  v.  Sihheit,  15  Penn.  238 ;  Sheplierd  v.  Harrison,  4  L.  B. 
(Q.  B.)  496. 

Thus  it  is  clear  that  the  defendants,  after  drawing  the  bill  of 
exchange,  placed  it  in  the  power  of  the  plaintiffs,  and  gave  them 
the  legal  right  to  retain  in  their  own  hands  until  the  maturity  of 
the  bill,  Hnd  to  withhold  from  the  drawees,  the  mur  fment  of  title 
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to  the  shipment,  without  the  receipt  of  which  the  latter  were  under 
no  obligations  to  accept  the  bill. 

The  question  is,  whether  this  state  of  facts  is  sufficient  to  dispense 
1^ith  the  necessity  of  a  due  presentment  and  notice  of  non-accept- 
ance? 

In  RMtt  V.  Poe,  2  How.  457,  it  was  held  that  "where  a  drawer  of 
a  bill  has  no  right  to  expect  the  payment  of  it  by  the  acceptor ; 
where,  for  instance,  the  drawer  has  withdrawn,  or  intercepted  funds 
which  were  destined  to  meet  the  bill,  or  its  payment  was  dependent 
upon  conditions  which  he  must  have  known  he  had  not  performed, 
such  drawer  cannot  claim  to  be  entitled  to  notice  of  the  non-pay- 
ment of  the  bill.'' 

The  same  rule  applies  to  the  non-acceptance  of  a  bill.  Mekelher- 
ger  v.  Finleyj  7  H.  &  J.  386. 

The  rule  of  law  applicable  to  this  subject  has  been  laid  down  by 
this  court  in  Orear  ^  Berkley  v.  McDonald  et  oLy  9  Gill,  350. 

The  result  of  the  decisions  is,  that  the  right  of  notice  of  dishonor 
does  not  turn  absolutely  upon  the  fact,  whether  the  drawei*s  of  the 
bill  of  exchange  actually  had  funds  in  the  hands  of  the  drawees ; 
but  whether  they  had  a  reasonable  expectation  that  the  bill  would 
be  accepted  and  paid.  To  quote  the  language  of  the  court  in  the 
case  last  cited :  "  If  the  drawers  at  the  time  when  the  bill  should 
have  been  presented,  had  the  right  to  expect,  reasoning  upon  the 
state  of  facts  connected  with  the  transactions  as  they  then  existed 
between  the  drawees.and  themselves,  that  their  bill  would  be  honored, 
they  were  entitled  to  demand  and  notice."  We  refer  also  to  C/Iar- 
idge  v.  Dalton,  4  M.  &  S.  230 ;  Kinsley  v.  Robinsony  21  Pick.  328, 
and  Dickens  v.  Bealj  10  Pet  577. 

Applying  the  rule  deduced  from  these  cases  to  the  one  before  us, 
we  are  of  opinion  that  by  the  course  pursued  by  the  appellees,  in 
parting  with  the  bill  of  lading  and  pledging  it  as  collateral  security 
to  the  appellants,  both  for  the  acceptance  of  the  bill  of  exchange 
and  for  its  paymcyit  at  maturity,  they  violated  their  contract  with 
the  dmwees,  and  had  no  reasonable  ground  to  expect  that  they  would 
accept  the  bill.  JSuch  a  proceeding  was  equivalent  to  intercepting 
the  fund  upon  which  the  bill  was  drawn,  and  brings  llie  case  within 
the  principle  of  Rhett  v.  Poe,  2  How.  457. 

There  is  no  doubt  that  in  this  case  the  appellees  acted  in  good 
faith,  and  that  they  honestly  expected  or  hoped  that  the  bill  would 
l)e  accepted  ;  but  the  rule  of  law  requires  th:it  tiiev  shcMiM  have  had 
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a  reasonable  ground  for  their  expectation ;  that  is,  that  ic  should 
haye  been  baaed  upon  a  promise  or  engagement  of  the  drawees  to 
accept,  or  an  authority  derived  from  them  to  draw  the  bill ;  and  <i 
performance  of  the  contract  or  condition  on  the  part  of  the  defend- 
ants upon  the  performance  of  which  the  acceptance  of  the  .'iU 
depended. 

Thej  must  be  charged  with  knowledge  of  the  legal  consequences 
of  their  own  acts,  and  cannot  be  heard  to  say  that  they  were  igno- 
rant of  the  construction  and  effect  of  their  contract  of  hypotheca- 
tion. And  haying  thus  failed  to  comply  with  their  contract  by 
transmitting  to  the  drawees  the  muniment  of  title  to  the  cargo^ 
against  which  alone  the  bill  was  drawn,  they  cannot  be  said  to  have 
had  such  reasonable  grounds,  to  expect  that  the  bill  would  be  hon- 
oied,  as  to  entitle  them  to  insist  upou  due  presentment  and  notice 
of  its  non-acceptance. 

Being  of  opinion  that  the  circuit  court  erred  in  its  instruction 
given  to  the  jury,  and  that  the  appellants  are  entitled  to  have  an 
instruction  given  to  the  jury  in  conformity  with  the  views  herein 
expressed,  we  reverse  the  judgment  and  order  a  new  triaL 

Judgment  revenedand  new  trial  ordered. 


SnwABTy  J^  dissented. 


WliJSON,  appellant,  v.  Wilbok. 

(87Md.L) 

CofUract,    Sale  of  after  acquired  goodi. 

AMim  of  trover  against  executora  for  goods  claimed  by  plalntiffii  under  a 
▼erbal  contract  wherebj  the  testatrix,  for  a  valuable  consideration,  agreed 
to  Bell  and  convejr  to  them  all  the  personal  property  she  then  had  and  all 
that  she  might  thereafter  acquire  and  die  possessed  of.  Held,  (1)  That  the 
contract  was  inoperative  to  pass  title  to  the  subsequently  acquired  property, 
and  that  plaintiffs  could  recover  for  the  conversion  of  such  goods  only  as  te» 
tatrlx  had  when  the  contract  was  made ;  (2)  Thkt  the  burden  of  proof 
on  the  plaindft  to  show  which  theee  were. 

Th8  opinion  states  the  case. 
J.  H.  Gordofiy  for  appellant 
Wm.  BracBj  Jr.^  for  appellee. 
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MiLLBBy  J.  The  appellants,  Amon  and  Edward  Wilson,  and  the 
appellee,  James  Wilson,  were  the  sons  of  Susannah  Wilson,  who 
died  in  February,  1867,  leaving  a  will  executed  in  December,  18G2, 
bj  which,  after  some  specific  bequests  of  personalty,  she  devised  and 
bequeathed  all  the  rest  and  residue  of  her  estate  to  her  three  sons 
above  named,  and  appointed  James  her  executor.  The  latter  accepted 
the  trust,  and  proceeded  at  once  to  discharge  it,  by  procuring  letters 
tertamentary,  taking  possession  of  the  personal  property,  returning 
an  inventory  of  the  same,  delivering  over  the  specific  legacies,  sell- 
ing the  residue  under  order  of  the  orphans'  court,  and  passing  his 
accounts,  including  one  distributing  the  balance  after  payment  of 
•debts  and  legacies,  to  the  three  residuary  legatees  named  in  the  wilL 
After  such  administration  of  the  personal  estate,  Amon  and  Edward 
brought  this  suit  against  James.  The  declaration  contains  two 
counts,  one  in  trespass  for  the  wrongful  taking,  and  the  other,  in 
trover,  for  the  conversion  of  all  the  goods  and  chattels  described  in 
the  inventory.  Each  count  contains  the  averment  essential  in  such 
4ictions,  of  property  in  the  plaintiffs  at  the  time  of  the  asportation 
and  conversion.  The  defendant  besides  noneul  pleaded  other  pleas, 
averring  that  his  testatrix  was  in  possession  of  this  property  as  her 
own  at  the  time  of  her  death,  and  relying  upon  his  full  administra^ 
tion  of  the  same  as  before  stated.  To  these  pleas,  the  plaintiffs  fi.ed 
two  replications  as  follows : 

1st  That  in  the  year  1859  their  mother,  Susannah  Wilson,  agreed 
with  the  plaintiffs  that  in  consideration  that  they  would  permit  her 
to  use,  occupy  and  enjoy  certain  lands  and  tenements  belonging  to 
them,  but  then  in  her  possession,  during  her  life,  that  they  should 
have  and  receive  and  be  entitled  to  as  their  own,  all  the  personal 
property  she  then  had,  and  the  increase  thereof,  and  the  profits 
of  said  real  estate,  except  so  much  as  should  be  necessary  for  her 
support,  as  well  as  all  the  personal  property  sJie  should  have  and 
receive  during  her  life^time,  and  be  possessed  of  at  the  time  of  her 
death;  that  she  would  take  good  care  of  all  said  property  during 
her  life,  and  pay  all  taxes  and  expenses  of  the  same,  during  that 
period,  and  that  the  same  should  be  delivered  over  to  them  at  her 
death ;  and  that  the  plaintiffs  on  their  part,  and  in  performance 
of  saiu  agreement,  did  permit  the  said  Susannah  to  use,  occupy 
and  enjoy  all  said  real  estate,  the  lands  and  tenements  aforesaid, 
for  and  during;:  her  natural  life,  and  did  every  thing  on  theix 
|ia)t  to  be  done  and  performed  according  to  said  agreement,  of  all 
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which  matters  the  defendant  had  notice:  and  the  plaintiffs  furthci 
aver  that  all  the  property  in  the  declaration  mentioned  was  and  hecanu 
the  property  of  the  plaintiffs  by  virtue  of  said  agreement^  and  the  per- 
formance thereof  by  them;  and  they  were  entitled  to  have  and  receive 
the  sjime  at  the  death  of  said  Susannah,  but  the  defendaiit  well  know- 
ing all  the  matters  and  things  aforesaid,  refused  to  perniit  tiic  jihun- 
tiffs  to  have  the  said  property,  but  seized  and  appropriated  the  same, 
after  the  death  of  said  Susannah,  as  is  charged  in  said  declaration. 

2d.  That  the  said  Susannah  in  her  life-time,  that  is  to  say,  on  the 
4th  of  March,  1859,  in  consideration  that  the  plaintiffs  would  execute 
a  deed  conveying  to  her  certain  lands  then  belonging  to  them,  and 
then  in  her  possession  for  and  during  her  natural  life,  she  agreed 
that  she  would  sell  and  convey  to  the  plaintiffs  all  the  personal 
property  then  belonging  to  her  and  the  increase  and  profits  thereof, 
and  all  personal  property  afterward  acquired  by  her,  except  so  much 
as  might  be  necessary  for  her  comfortable  support  during  life,  and 
that  all  the  property  then  owned  by  her,  and  afterward  acquired  as 
aforesaid,  should  be  delivered  to  the  plaintiffs  at  her  death,  and  that 
they  in  consideration  of  this  agreement,  and  of  the  love  and  affection 
which  they  had  for  their  said  mother,  did  execute  said  deed,  and  did 
pt;rm.t  her  to  hold  and  possess  said  real  estate  during  her  natural 
life,  by  means  of  which  said  agreement,  and  tlie performance  thereoj 
by  the  plaintiffs,  tliey  became  entitled  to  all  the  property  mentioned 
in  said  declaration,  of  all  which  matters  the  defendant  had  notice ; 
yet  the  defendant  refused  to  permit  the  plaintiffs  to  have  and  receive 
any  part  of  said  property  after  the  death  of  said  Susannah;  but 
seized  and  appropriated  the  same,  as  stated  in  said  declaration. 

The  averments  of  these  replications  were  traversed  by  the  defend- 
ant, and  on  issues  thus  made  up,  as  well  as  upon  issue  joined  on  the 
plea  of  non  cut  the  case  was  tried  and  resulted  in  a  verdict  and  judg- 
ment for  the  defendant.  This  appeal  is  taken  by  the  plaintiffs,  and 
presents  for  review  the  rulings  at  the  trial  to  which  they  excepted. 
These  are  the  court's  qualification  of  their  seventh  prayer,  the  grant- 
ing of  the  defendants  sixth,  and  the  rejection  of  the  plaintiffs'  fifth 
prayer,  and  they  will  be  considered  in  this  order. 

By  their  seventh  prayer,  the  plaintiff  asked  the  court  to  instruct 
the  jury  that  if  they  find  from  the  evidence  in  the  cause  that  it  was 
agreed  between  the  plaintiffs  and  the  said  Susannah,  in  her  life-time, 
that  they  should  execute  the  deed  of  the  4th  of  March,  1859,  offered 
in  evidence,  and  that,  in  consirleration  thereof,  the  plaintiffs,  upon 
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her  death,  were  to  be,  and  to  become  the  owners  of  all  the  personal 
property  she  might  die  owning  and  possessing,  then  if  the  jury  fur- 
ther find,  that  in  pursuance  of  this  agreement  the  plaintiffs  executed 
the  said  deed,  and  that  she  possessed,  used  and  enjoyed  the  said  real 
estate  during  her  natural  life,  and  shall  further  find  that  the  prop- 
erty  in  controversy  was,  at  the  time  of  her  death,  her  personal  prop- 
erty, then  the  plaintiffs  are  entitled  to  recover  in  this  action  the 
value  of  said  property,  provided  the  jury  further  find  the  defendant 
took  and  sold  the  same.  The  court  granted  this  prayer  with  the 
following  qualification:  '' provided  that  the  plaintiffs  can  only 
recover  for  such  property  as  the  said  Susannah  may  have  been  in 
possession  of  at  the  date  of  said  contract  or  contracts,  set  out  in  the 
replications  of  the  plaintiffs,  and  the  increase  of  said  live  property,, 
if  they  find  such  contract  or  contracts  were  entered  into  by  and 
between  the  plaintiffs  and  the  said  Susannah.'*  This  refers  us  ta 
the  contract  set  out  in  each  replication. 

Assuming  either  of  these  agreements  to  be  valid  for  any  purpose, 
it  may  be  treated  as  a  contract  of  sale,  effective,  at  the  time  it  was 
made,  to  pass,  as  between  the  parties,  the  legal  title  to  so  much  of 
the  property  professed  to  be  sold,  as  the  vendor  had  the  power  then 
to  dispose  of  by  sale.  In  this  view,  the  parties  occupied  the  relation 
of  vendor  and  purchasers,  and  for  a  valuable  consideration  the  ven- 
dor professed  to  sell  not  only  all  the  personal  property  she  then 
had,  but  all  she  might  thereafter  acquire,  and  die  possessed  of,  retain^ 
ing,  however,  the  use  and  enjoyment  of  the  whole  during  her  life. 

With  respect  to  the  property  she  then  had,  and  the  increase 
of  such  of  it  as  was  live  property,  tiie  contract  contains  res^ 
ervations  express  or  implied,  similar  to  those  of  the  deed  in 
Hope  V.  ffutchins,  9  0.  &  J.  77,  where  the  court  held  it  was  clear 
the  legal  title  passed  immediately  upon  the  execution  of  the  instru- 
ment, and  that  nothing  more  than  a  mere  usufructuary  interest  or 
right  of  enjoyment  was  reserved  to  the  grantor  during  her  natural 
life.  Upon  the  authority  of  that  case,  the  plaintiffs'  title  to  such 
property  might  be  sustained  if  the  contract  were  free  from  objection 
on  other  grounds.  It  is  not,  however,  with  that  part  of  the  contract 
we  have  to  deal,  but  with  that  clause  of  it  which  professes  to  pas& 
title  to  the  property  which  the  vendor  might  thereafter  acquire  dur- 
ing her  life.  Is  that  clause  operative  to  pass  the  legal  title  to  such 
property,  so  as  to  enable  the  plaintiffs  to  maintain  trespass  or  trover 
for  its  aspertation  or  conversion  ?  This  question  has  been  answered 
Vol.  XI.  —  ♦;»; 
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by  oar  predeceasors.  Upon  an  able  and  elaborate  reyiew  of  the 
authorities,  it  was  decided  in  Hamilton  v.  Rogersy  8  Md.  301,  that  a 
clause  in  a  mortgage  of  goods  in  a  store  oonveyiDg  not  only  those 
then  in  the  store,  but  whatever  might  be  therein  at  any  time  in  the 
course  of  the  mortgagor's  business,  was,  as  to  subsequently  acquired 
goods,  inoperative  for  the  purpose  of  enabliug  the  mortgagee  to 
maintain  an  action  at  law  against  a  party  seizing  them.  The  court 
in  that  case  recognize  and  adopt  the  maxim  of  the  common  law, 
that  a  man  cannot  grant  that  which  he  hath  not  actually  or  poten- 
tially at  the  time  of  the  grant.  If  such  a  clause  in  a  deed  or  other 
written  instrument  be  thus  ineffectual,  it  is  hardly  necessary  to  say 
it  can  have  no  greater  effect  when  forming  part  of  a  verbal  contract 
of  sale.  How  a  court  of  equity  would  deal  with  a  clause  of  tins 
chai'acter  in  a  mortgage  or  bill  of  sale  is  not  a  matter  now  to  be 
determined,  and  hence  we  have  nothing  to  do  with  law  as  established 
in  Pennock  v.  Coe^  23  How.  117,  Langton  v.  HorioUy  1  Hare,  549, 
and  other  cases  to  the  like  effect.  The  immediate  question  we  are 
now  considering  is,  in  our  opinion,  conclusively  settled  by  the  decis- 
ion in  Hamilton  v.  Rogers,  and  cannot  be  controlled  or  affected  by 
any  thing  that  fell  from  the  court  in  delivering  its  opinion  in  Haip- 
nan's  Eo^rs  v.  Robey^  9  Gill,  440. 

It  was  suggested  by  Tixdall,  C.  J.,  in  Liimm  v.  Tharntonf  1 
Man.,  Gr.  &  Scott,  379,  one  of  the  cases  relied  on  in  Hamilton  v. 
Rogers,  that  a  deed  might  be  so  framed  as  to  give  the  grantee  a 
power  of  seizing  the  future  personal  goods  of  the  grantor  as  they 
should  be  acquired  by  him  and  brought  on  the  premises,  and  the 
effect  of  such  power  has  been  determined  by  subsequent  decisions. 
Thus,  in  Congreve  v.  Evetts,  10  Exch.  298,  a  party  in  order  to 
secure  a  debt  had  conveyed  by  bill  of  sale  all  his  household  goods, 
crops  of  grain,  live  stock,  implements  of  husbandry  and  the  whole 
of  his  personal  estate  in  and  about  his  dwelling-house  and  farm, 
and  the  deed  declared  it  should  be  lawful  for  the  grantee  at  any 
time,  either  in  the  life- time  of  the  grantor  or  after  his  death,  to  seize 
and  take  possession  of  the  property  conveyed,  and  of  all  such  stocky 
crops,  implements  and  other  effects  which  should  or  might  from 
time  to  time  be  substituted  in  lieu  of  those  assigned  or  any  part 
thereof  or  which  should  for  the  time  being  be  found  on  or  about 
the  premises,  and  sell  the  same  at  public  or  private  sale  lor  payment 
of  his  debt,  the  balance  of  the  proceeds,  if  any,  to  be  retained  and 
paid  over  to  the  grantor.     Some  time  afterward  the  gran  tee,  bv  virt  ue 
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of  this  authority,  seised  and  took  possession,  among  other  things, 
of  certain  crops  of  grain  then  growing  upon  the  land,  but  which 
had  not  been  sown  nntil  after  the  execution  of  the  deed*  The  day 
after  this  seizure  a  prior  judgment  creditor  of  the  grantor  caused  a 
fieri  facuis  to  be  issued  on  his  judgment  and  delivered  to  the  sheriff, 
who  thereunder  seized  and  sold  the  crops  thus  in  possession  of  the 
grantee  and  paid  over  the  proceeds  to  the  plaintiff  in  the  judg- 
ment. The  grantee  thereupon  brought  an  action  at  hiw  against 
the  execution  creditor  for  the  value  of  the  crops  thus  levied  upon 
and  sold  by  the  sheriff.  It  was  conceded  the  future  crops  did  not 
pass  by  the  bill  of  sale,  but  the  plaintiff  contended  that  having 
actually  taken  possession  of  them  before  delivery  of  the  writ  to  the 
sheriff,  he  was  lawfully  in  possession,  and  could  bring  an  action 
against  any  one  for  taking  them,  and  that  his  title  ought  to  prevail 
against  that  of  the  defendant  This  point  was  decided  in  his  favor, 
and  the  court  say :  ''  If  the  authority  gi^en  by  the  bill  of  sale  had 
not  been  executed^  it  would  have  been  of  no  avail  against  the  execu- 
tion.^ It  gave  710  legal  title,  nor  even  equitable  title  to  any  specific 
goods ;  but  when  executed  not  fully  and  entirely,  but  only  to  the 
extent  of  taking  possession  of  the  growing  crops,  it  is  the  same  in 
our  judgment  as  if  the  debtor  himself  had  put  the  plaintiff  in 
actual  possession  of  those  crops.  Whether  the  debtor  give  the 
possession  of  a  chattel  by  delivery  with  his  own  hands,  or  point  it 
out  and  direct  the  creditor  to  take  it,  or 'tell  him  to  take  any  he 
pleases  for  the  payment  of  his  debt  by  the  sale  of  it,  the  effect  after 
actual  possession  is  the  same."  In  the  still  later  case  of  Carr  v. 
Acraman,  11  Exch.  566,  the  deed  of  mortgage  contained  a  similar 
power,  but  the  grantor  subsequently  assigned  all  his  property  to 
trustees  for  the  benefit  of  his  creditors,  and  after  this  the  grantee 
took  possession  under  the  power  of  all  the  effects  on  the  premises. 
The  assignment  was  adjudged  an  act  of  bankruptcy,  and  the 
assignees  in  bankruptcy  then  took  and  sold  the  property  thus  in 
possession  of  the  mortgagee.  The  latter  then  brought  trover  against 
the  assignees,  and  the  question  was,  could  he  recover  for  the  property 
placed  on  the  premises  subsequently  to  the  date  of  his  mortgage. 
The  court  held  that  the  property  in  question  would  have  passed  to 
the  plaintiff  if  he  had  seized  it  whilst  it  was  the  property  of  the 
bankrupt,  and  before  he  conveyed  it  to  the  trustees  for  the  benefit 
of  his  creditors,  but  that  that  conveyance  had  defeated  his  title,  and 
Martik,  B..  said:   "The  power  of  the  plaintiff   to  seize  future 
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property  was  a  license,  and  the  oonyejance  by  the  bankmpt  to  the 
trustees  operated  as  a  revocation  of  that  license."  Other  authori- 
ties^ both  English  and  American,  might  be  cited  to  the  effect  that  a 
deed  or  bill  of  sale  may  confer  a  license  or  aurJiority  to  seize  subse- 
quently acquired  property,  which,  when  duly  executed,  will  inure  as 
a  grant  and  vest  a  title  good  not  only  as  between  the  parties^  but 
against  third  persons  claiming  under  the  grantor,  but  which  will 
nevertheless  be  defeated  by  a  sale  to  a  bona  fide  purchaser,  or  other 
transfer,  before  the  power  has  been  acted  upon.  But  even  if  this 
court  should  adopt  the  law  of  these  cases,  and  hold  it  applicable  as 
between  the  parties  to  a  verbal  contitict  of  sale  like  the  present,  we 
fail  to  find  any  such  power  in  either  of  the  contracts  before  us. 
Neither  of  them  professes  to  authorize  the  plaintiffs  themselves  to 
seize  and  take  possession  of  all  her  personal  estate  upon  the  death 
of  their  mother.  But  suppose  either  contract  to  be  susceptible  of 
a  different  construction  and  to  contain  a  license  or  authority  of 
this  character,  it  was  undoubtedly  a  power  to  be  exercised  imme- 
diately upon  the  death  of  the  vendor.  It  was  incumbent  upon  the 
])lainttffs  then  to  have  executed  it  by  taking  actual  possession.  This 
wiis  essential  to  tho  maintenance  of  their  present  action  for  the  after- 
acquiredproperty.  But  nothing  of  the  kind  is  shown  to  have  been 
done  by  them;  on  the  contrary,  it  appears  the  defendant  first  took 
possesjjion,  after  her  death,  of  all  the  personal  effects  of  the  deceased, 
and  he  took  such  possession  as  executor,  under  a  will  which  disposf'd 
of  her  entire  personal  property  for  the  benefit  of  other  legatees 
besides  the  plaintiffs,  executed  after  the  date  of  the  alleged  contract 
under  which  they  claim.  They  did  not  act  upon  the  supposition 
that  they  had  any  thing  to  do  in  execution  of  a  power  or  license  in 
order  to  vest  in  themselves  the  legal  title  to  any  portion  of  this 
property.  They  base  their  claim  and  have  brought  this  action  upon 
the  ground  that  the  legal  title  to  the  whole  of  it  passed  to  them  by 
the  unaided  operation  of  the  contract  of  sale  itself,  and  the  per- 
formance of  their  part  of  it,  that  is,  by  performing  or  paying  the 
consideration  they  agreed  to  perform  or  pay  for  the  property  they 
purchased. 

But  it  has  been  argued  that  at  least  one  of  these  contracts  is  to  be 
treated  as  a  contract  to  deliver  the  property  upon  the  death  of  the 
vendor,  and  hence  the  question  presented  is  not  whether  a  party  ran 
convey  property  by  deed  which  he  has  not,  but  whether  he  can  con- 
tract to  deliver  property  at  a  future  time  which  ho  liiis  not  when  he 
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makes  his  contract  It  may  be  conceded  that  it  is  now  settled  law 
that  a  contract  for  the  sale  of  a  specified  quantity  of  goods  or  a  cer- 
tain number  of  shares  of  stock  to  be  delivered  at  a  future  day,  is  not 
invalidated  by  the  circumstance  that  at  the  time  of  the  contract  the 
vendor  neither  has  the  goods  in  his  possession,  nor  has  entered  into 
any  contract  to  buy  them,  nor  has  any  reasonable  expectation  of 
becoming  possessed  of  them  by  the  time  appointed  for  delivery, 
otherwise  than  by  purchasing  them  after  making  the  contract.  The 
courts  have  established  this  law  in  the  supposed  interest  of  tmde  and 
for  commercial  convenience,  notwithstanding  the  admitted  fact  that 
such  contracts  partake  of  the  nature  of  gambling  transactions.  But 
these  contracts  are  executory  and  no  title  passes  or  is  intended  to 
pass  by  them  until  actual  delivery  of  the  goods.  Hence  if  the  ven- 
dor refuses  to  deliver  at  the  appointed  time  it  is  very  clear  the  ven- 
dee can  maintain  neither  trespass  nor  trover  for  the  property  con- 
tracted to  be  delivered,  though  the  vendor  may  then  have  it  in  his 
possession,  and  afterward  sell  it  to  some  one  else.  Not  having 
actual  possession,  nor  any  legal  title  conferring  the  right  of  immedi- 
ate possession,  he  could  maintain  lieither  of  these  actions.  His 
remedy  is  by  an  action  on  the  contract  itself,  for  a  breach  in  refus- 
ing to  deliver  according  to  its  terms.  Assuming  therefore,  without 
intimating  an  opinion  to  that  effect,  that  a  party  may  verbally  con- 
tract that  all  the  personal  property  he  may  die  possessed  of,  shall  at 
his  death  be  delivered  to  his  vendee,  and  that  such  a  contract  would 
be  binding  upon  his  personal  representatives,  the  latter  upon  refusal 
to  deliver  could  not  be  sued  in  trespass  or  trover.  The  form  of 
action  against  the  administrator  or  executor  must  in  such  case,  be 
the  same  as  against  the  vendor,  if  the  time  of  delivery  had  been 
fixed  in  his  life-time,  and  he  had  refused.  In  the  case  put  in  argu- 
ment that  a  party  may  bind  himself  in  a  penalty  to  cause  his  execu- 
tor to  transfer  any  specific  property  to  the  obligee  at  his,  the  obli- 
gor's death,  the  suit  must  be  upon  the  bond,  and  not  trespass  or 
trover  for  the  asportation  or  conversion  of  the  property.  The  form 
of  action  therefore  is  essential  to  the  plaintiffs'  right  to  recover,  ii 
this  be  oonstmed  as  a  contract  for  the  delivery  of  the  property  at 
the  death  of  their  mother.  Their  seventh  prayer,  to  which  the  qual- 
ification we  are  now  considering  was  added,  asserts  their  right  to 
recover  in  {histtctian,  and  that  authorisses  and  requires  this  court  to 
dotermine  whether  there  can  be  a  recoverv  in  the  form  of  action 
which  they  have  adopted.    To  meet  this  difflcultv,  we  understand 
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ttie  brief  of  the  appellants'  oonnael  to  insist,  that  the  replications 
haye  changed  the  form  of  action  in  which  the  declaration  was 
framed,  to  one  for  a  breach  of  a  contract  to  deliver  the  property  at 
a  future  time.  We  do  not  so  read  the  replications.  They  each  aver 
in  substance,  that  by  virtue  of  the  contract  stated,  and  perform- 
auce  by  the  plaintifiFs  of  their  part  of  it,  the  property  mentioned  in 
the  declaration  was  and  became  their  property,  and  the  conclusion 
of  each  is  but  a  reiteration  of  the  averment  of  wrongful  asportation 
and  conversion  contained  in  the  declaration.  The  replications  as 
well  as  the  narr,  arc  in  trespass  or  trover.  Taking,  therefore,  every 
possible  view  of  the  case,  we  discover  no  error  in  the  court's  modifi- 
cation of  the  plaintiffs'  seventh  prayer. 

The  defendant's  sixth  prayer  limits  the  recovery  in  the  same  way, 
and  contains  the  additional  proposition  that  the  burden  of  proof 
rests  on  the  plaintiffs,  to  show  what  articles  among  those  claimed 
for,  the  said  Susannah  had  at  the  time  the  said  contract  was  made. 
There  is  no  error  in  this.  It  was  incumbent  on  the  plaintiffs  to 
make  out  their  case  by  proving  every  thing  essential  to  their  right  to 
recover.  They  sue  in  trespass  and  trover  and  charge  that  the  defend- 
ant wrongfully  carried  away  and  converted  their  property,  consisting 
of  certain  goods  and  chattels  specified  in  the  declaration.  It  was 
essential  to  their  recovery  in  this  action,  that  they  should  offer  some 
proof  that  the  property  taken  and  sold  by  the  defendant  or  some  of 
it  belonging  to  them,  and  they  could  only  prove  this  by  showing 
that  it  was  in  possession  of  their  mother  at  the  date  of  the  contract 
of  sale,  under  which  they  claimed  title.  The  proposition  now  under 
consideration  does  not,  as  we  understand  it,  claim  immunity  to  the 
defendant  for  seizing  and  selling  the  plaintiffs'  goods,  because  by 
their  permission  they  had  been  so  intermixed  with  others  which  it 
was  his  right  or  duty  to  take,  as  to  prevent  identification  or  separa- 
tion, or  because  at  the  time  of  taking,  they  failed  to  point  out  to 
him  their  own  property,  but  concedes  his  liability  for  all  articles  so 
taken  which  they  could  prove  to  the  satisfaction  of  the  jury  belonged 
to  them  by  having  been  in  their  mother's  possession  at  the  date  of 
iheir  contract  with  her.  It  is  not  a  case  where  a  commingling 
or  intermixture  like  that  stated  in  Hamilton  v.  Rogers  could  in  the 
nature  of  things  have  occurred.  Without  the  proof  which  this  prop- 
osition requires,  the  jury  would  have  had  before  them  no  standard 
of  damages,  and  nothing  upon  which  they  could  base  their  ver- 
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diet    In  other  words,  there  would  have  been  an   entire  failure  of 
proof  upon  a  i>oint  essential  to  the  plaintiffs'  right  to  recover. 

By  their  fifth  prayer,  the  plaintiffs  asked  the  court  to  instruct  the 
jury,  that  they  cannot  find  a  waiver  of  the  rights  of  ttie  plaintiffs,  or 
either  of  them,  unless  they  find  that  they,  or  one  of  them,  intended 
to  waive  such  right  This  prayer  embodies  no  facts  to  which  the 
law  of  it  is  to  be  applied,  and  we  find  no  facts  or  circumstances 
proved  in  the  case,  which  would  admit  an  application  of  the  law  of 
waiver.  It  was,  therefore,  properly  rejected  for  this  reason  alone, 
even  if  it  were  unobjectionable  in  other  respects.  A  court  cannot 
be  called  upon  to  settle  legal  principles  which  hare  no  relerancy  to 
the  case  before  them ;  it  should  confine  itself  to  those  questions  of 
law  alone  which  arise  upon  the  facts  and  circumstances  established 
by  the  testimony,  and  which  properly  belong  to  the  case  at  bar.  1 
Gill.  25.  The  plaintiffs,  by  the  granting  of  their  second  and  fourth 
prayers,  had  the  benefit  of  all  the  law  on  the  subject  of  estoppel 
which  they  demanded. 

Finding  no  error  in  the  rulings  excepted  to  by  the  appellants  the 
iudgment  must  be  affirmed,  and  having  disposed  of  the  case  in  this 
way  we  should  be  stepping  beyond  the  line  of  our  duty  if  we  noticed 
any  of  the  exceptions  appearing  in  the  record  to  have  been  taken  by 
the  appellee.  It  was  stated  by  counsel  for  the  appellee,  in  argu- 
ment, that  a  general  demurrer  was  in  fact  interposed  by  the  defend- 
ant to  the  plaintiffs'  replications,  which  was  oyerruled  by  the  court 
below ;  but  no  such  demurrer  or  judgment  appears  in  the  record, 
and  hence  the  questions  which  would  have  arisen  if  that  judgment 
had  been  presented  by  the  record,  on  appeal  for  review,  are  not 
before  us,  and  we  therefore  express  no  opinion  upon  them. 

Judgment  affirmed. 
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Dorset,  appellant,  v.  Dorset. 

<87M(L6i.) 

CenttUuUonal  law  — power  of  UgUlaiure  to  order  eatsi  to  be  reheard, 

An  act  of  the  legislature  aathorized  the  Ck>art  of  Ap^ala  to  reopen  and  rehear 
certain  ennmerated  cases  which  had  been  preTlouslj  decided  by  the  oonrt 
and  upon  the  hearing  thereof,  to  pass  such  judgments,  orders  and  decrees  in 
the  said  cases  as  right  and  Justice  might  require.  On  a  motion  to  reinstate 
said  cases,  held,  that  the  act  was  unconstitutional  as  an  attempt  on  the  pari 
of  the  legislature  to  exercise  judicial  power. 

Motions  to  reinstate  certain  cases  under  chapter  310  of  the  acts 
of  1872.     The  opinion  states  the  case. 

Levin  Oaky  L  Neviti  Steele  and  Louis  T.  Wigfattf  for  motions. 

Jdmea  Makubitiy  Henry  Stockhridge  and  Tkamae  Donalds^  contra. 

Bartoi^  0.  J.  These  several  appeals  were  argned  and  decided  in 
this  court  at  the  April  term,  1869,  and  are  reported  in  30th  Md. 
489,  512  and  522. 

By  an  act  of  assembly  passed  at  the  last  session  (1872,  chap.  310), 
it  was  enacted  as  follows:  **thai  the  court  of  appeals  be  and  they 
-are  hereby  authorized  and  empowered  to  reopen  and  reliear**  the  said 
cases ;  '*  and  upon  hearing  thereof ^  to  pass  suchjudgmerUs^  orders  and 
decrees  in  the  said  several  cases,  as  right  and  justice  may  require/* 

Motions  were  made  at  the  last  term,  on  behalf  of  the  appellant, 
to  have  the  several  cases  reinstated,  in  pursuance  of  the  act,  in  order 
that  they  may  be  reheard  and  decided  anew;  the  motions  being 
resisted  on  the  part  of  the  appellees,  leave  was  given  to  the  respect- 
ive counsel  to  file  notes  of  argument  upon  the  motions,  which  was 
done ;  but  at  so  late  a  period  of  the  term  as  not  to  afford  time  or 
opportunity  for  the  court  to  consider  and  decide  the  iDy>ortant  ques- 
tions involved,  before  the  adjournment  These  have  smoe  received 
our  careful  consideration,  and  we  now  proceed  briefly  to  express  our 
judgment  upon  the  motion. 

The  proceeding  which  this  court  is  now  asked  to  take  is  based 
Altogether  upon  the  act  of  assembly  to  which  we  have  referred.    The 
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ffnbject-matter  to  which  the  act  relates  ia  certain  judgments  and 
decrees  in  suits  between  private  parties,  rendered  by  this  court  at 
the  Apnl  term,  1869,  and  the  purpose  of  the  act  is  to  authorize 
and  empower  this  court  to  reopen  and  rehear  the  cases,  in  order  that 
other  and  different  judgments  and  decrees  may  be  rendered  between 
the  parties* 

Have  we  the  lawful  authority  or  power  to  do  this,  or  can  the  gen* 
eral  assembly  constitutionally  confer  upon  this  court  such  power  P 
These  are  vital  and  important  questions  which  present  themselves 
at  the  threshold  of  the  case. 

The  effect  of  a  final  judgment  is  to  conclude  the  rights  of  the 
parties  litigant  upon  the  subject-matter  in  controversy.  The  con- 
stitution  declares  (art  4,  §  15),  that  the  judgments  of  the  court  of 
appeals  shall  be  final  and  conclusive.^  It  was  said  in  Munnihuyaan 
V.  Dorsettf  2  H.  &  Q.  374,  ^judgments  at  law  are  not  lightly  to  be 
interfered  with  f  and  again  in  Kemp  A  Buckey  v.  Cook  d  Ridgely^ 
18  Md.  131,  it  was  said  that  '*  the  judgment  records  of  the  State  are 
the  highest  evidences  of  debt  known  to  the  law ;  they  are  presumed 
to  have  been  made  up  after  the  most  careful  deliberation,  upon  trial 
or  hearing  of  both  parties.  To  permit  them  to  be  altered  or 
amended  without  the  most  solemn  forms  of  proceeding  would  be 
contrary  to  law  and  good  policy/* 

Except  for  special  causes,  and  npon  equitable  grounds  well  defined 
and  understood  in  the  law,  and  which  do  not  exist  in  these  c;»ses, 
courts  of  justice  have  no  power  to  interfere  with  or  to  disturb  their 
own  final  judgments  and  decrees  after  the  lapse  of  the  term  in  which 
they  have  been  rendered.  The  powers  of  this  court  in  this  respect 
are  no  greater  than  belong  to  every  court  of  I'ecord. 

Independently  of  the  provisions  of  the  act  of  assembly  on  which 
this  motion  is  based,  it  is  very  clear  that  this  court  possesses  no 
power  or  authority  to  interfere  with  its  solemn  and  final  judgments 
and  decrees  rendered  at  the  April  term,  1869,  or  to  reopen  and 
rehear  the  cases  then  decided,  for  the  purpose  of  correcting  supposed 
errors  therein,  or  of  altering  or  changing  the  judgments  and  decrees 
then  rendered. 

This  court  is  not  dothed  with  any  such  arbitrary  authority.  Its 
exercise  would  be  simply  to  deprive  parties  of  their  vested  rights, 
afl«r  they  have  been  adjudged  and  established  by  final  judgment. 

Can  the  legislature  constitutionally  confer  such  a  power  upcn  laia 
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court  ?  or,  in  other  wordSi  is  the  act  of  1S72,  chapter  310,  a  valid 
and  uoustitutioual  exercise  of  the  legisiutive  power? 

If  this  question  were  presented  for  the  first  time  in  Maryland,  we 
slionld  have  little  hesitation  in  answering  it  in  the  negative,  for 
reasons  which  will  be  presently  stated ;  but  it  is  supposed  to  be 
settled  by  precedent  It  is  said  that  such  legislation  h.is  U  i  k  ho  *<^ 
tofore  practiced  in  this  State,  and  been  sanctioned  and  acted  upon 
by  the  court  of  appeals;  and  that  it  is  too  late  now  to  question  its 
validity.  This  makes  it  proper  to  refer  to  the  several  cases  in  which 
special  acts  of  assembly  of  this  kind  have  been  acted  upon  by  the 
court  of  appeals. 

In  Oarretson  t.  Cohy  1  H.  &  J.  391,  the  court  of  appeals  at  June 
term,  1801,  reinstated  the  case  which  had  been  decided  at  June  term, 
1799,  under  the  act  of  1800,  chapter  88,  which  "  authorized  the 
court  to  reinstate  the  case  if  in  their  judgment  and  opinion,  under 
all  the  circumstances  of  the  case,  the  same  would  tend  to  do  justice 
between  the  parties."  The  act  was  passed  under  peculiar  circum- 
stances, and  it  does  not  appear  that  any  question  was  made  or  argued 
touching  its  constitutionality  or  validity. 

In  Gover  y.  Hally  3  H.  &  J.  43,  it  appears  that  a  bill  had  been 
filed  in  1772,  and  a  decree  had  been  passed  by  the  chancellor  therein 
in  1797,  from  which  an  appeal  was  taken,  and  at  June  term,  1800, 
the  court  of  appeals  reversed  the  decree  of  the  chancellor,  and 
remanded  the  cause  with  instructions,  for  accounts  to  be  stated,  eta 

Whereupon  in  the  chancery  court  upon  further  proceedings,  on 
the  28th  day  of  November,  1803,  a  decree  was  passed,  find  another 
appeal  was  taken ;  pending  which,  an  act  of  assembly  (1809,  ch.  87) 
was  passed;  reciting,  that  the  court  of  appeals  by  which  the  first 
appeal  was  decided,  consisted  of  Judges  Kumsey,  Mackall  and 
Jones  ;  that  Judge  Rcmset,  who  presideil,  declared  himself  dis- 
qualified to  sit  by  reason  of  near  relationship  to  one  of  the  parties, 
etc  And  doubts  were  entertained  as  to  how  far  such  decree  was 
conclusive,  and  the  court  had  ordered  an  argument  of  that  ques- 
tion ;  and  the  act  authbrized,  empowered  and  directed  the  court  to 
hear  and  determine  the  matter  of  the  decree  of  1800,  in  the  same 
manner  as  if  that  decree  had  not  been  mada  The  court  proceeded 
under  the  act  of  assembly;  but  it  does  not  appear  that  its  validity 
or  constitutionality  was  called  in  question.  The  argument  of  the 
counsel  is  not  reported.  In  the  opinion  delivered  by  the  court 
dothin^  is  said  on  the  ({uostion  of  the  power  of  fijo  l^-jri^'hitnre  to 
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pass  the  act;  and  as  in  the  preyious  case  of  Oarretson  \.  Cole,  the 
eonstitational  question  appears  to  have  been  waived,  neither  of 
those  cases  can,  in  our  opinion,  be  reh'ed  on  as  any  adjudication  by 
the  court  upon  the  question  of  the  constitutional  power  of  the  legis* 
lature.  In  Oover  v.  Hall,  the  act  of  assembly  was  by  its  terms  man- 
datory upon  the  court;  directing  that  the  case  should  be  reheard  on 
its  meri^A,  as  if  no  decree  had  been  passed ;  which  was  manifestly 
beyond  the  constitutional  power  of  the  legislature  to  do,  and 
if  it  had  been  questioned,  must  have  been  so  held  as  was  afterward 
decided  in  Praut  v.  Berry,  2  Gill,  147,  where  it  ^as  held,  that  an 
act  conferring  upon  the  court  the  right  to  heai  an  appeal  in  a 
special  case,  after  the  time  allowed  by  the  general  law  had  passed, 
was  null  and  void ;  because  it  directed  the  court  to  decide  the  cause 
in  the  same  manner  as  if  the  appeal  had  been  taken  in  time; 
which  in  view  of  the  facts  of  the  case,  and  the  terms  of  the 
decree,  the  court  considered  could  not  be  done  without  unset- 
tling vested  rights.  Judge  Archer,  speaking  for  the  court  (p.  150), 
says:  '^  Whatever  might  be  said,  were  the  question  a  new  one,  as  to 
the  power  on  the  part  of  the  legislature  to  confer  on  this  court  the 
right  to  hear  appeals  in  special  cases,  after  the  time  allowed  by  the 
general  law  for  an  appeal  had  passed  by,  it  is  now  too  late  to  ques- 
tion it ;  but  such  a  law  to  have  efficacy,  must  leave  us  untram- 
roeled  as  to  the  mode  or  manner  of  administering  justice." 

In  Miller  v.  State,u8e  of  Fiery,  8  Gill.  146,  the  court  declared  the 
act  of  1845,  chapter  358,  unconstitutional  and  void,  as  an  exercise 
by  the  legislature  of  judicial  powers.  The  act  required  Washington 
connty  court  to  grant  an  appeal  in  a  certain  case,  and  to  set  out  and 
embody  in  the  record  certain  bills  of  exceptions  designated  in  the 
act.  The  court  rested  its  decision  upon  Orane  v.  Meginnis,  1  G.  & 
J.  463,  in  which  it  had  been  held,  that  the  allowing  of  alimony  was 
a  judicial  act,  not  within  the  jiower  of  the  legislature  granting  the 
divorce,  and  that  the  act  of  assembly,  in  so  far  as  it  provided  for 
alimony,  was  void.  The  last  case  cited  as  furnishing  a  precedent  for 
the  act  of  1872,  now  under  consideration,  is  Calvert  v.  Willinins,  10 
Md.  478,  495. 

In  that  case  a  bill  was  filed  in  the  court  of  chancery,  in  June, 
1850;  an  interlocutory  decree  passed  in  April,  1851,  and  a  final 
detrc'i  on  the  3l8t  of  May,  1853.  Tlie  auditor's  report  was  made  on 
the  12ih  of  July,  1853,  and  confinned  on  the  28t)i  of  the  same 
month,  and  a  fi.  fa.  ordered  thereon,  the  15th  of  Xovpuiber.  1863. 
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On  the  17th  day  of  February,  1864,  a  petition  was  filed  to  open 
the  enrollment  of  the  decree,  which  was  set  down  for  hearing  the  2A 
of  March,  1854 ;  an  answer  to  the  petition  was  filed  on  the  4th  of 
March  ;  the  case  was  removed  to  the  drcnit  oourt  on  the  9th  of 
March,  and  on  the  10th,  the  act  of  assembly  was  passed  (1854,  ch* 
160).  The  act  authorized  the  circuit  court,  providing  a  satisfactory 
prima  facie  case  should  be  shown  justifying  it,  to  open  the  decree^ 
to  the  end  that  Williams  may  account,  etc,  provided,  the  court  he 
satisfied  that  justice  should  be  done  by  opening,  etc,  and  to  grant 
him  such  redress  as  upon  principles  of  equity  and  justice  he  may 
show  himself  entitled  to. 

The  validity  of  the  act  of  assembly  was  questioned,  and  much 
discussed.  Judge  Brewek,  in  his  very  able  opinion  (p.  486),  con- 
sidered that  question  settled  in  favor  of  the  validity  of  the  act  by  the 
oases  of  Oover  y.  Hall,  3  H.  &  J.  43 ;  Crane  v.  MeginniSy  1  G.  &  J. 
463 ;  and  Praut  v.  Berry,  12  id.  286.  ''  The  case,"  he  said,  ''  comes 
within  the  established  principles  of  those  cases.^  He  then  refers  to 
the  carefully  guarded  provisions  of  the  act,  and  to  the  qpeclal  cir- 
cumstances of  the  case ;  and  on  page  489,  says:  '' Independent  of 
the  particular  provisions  of  the  act  of  assembly,  I  think  there 
would  have  been  sufficient  ground  for  opening  the  decree." 

The  court  of  appeals  affirmed  the  ruling  of  Judge  Brewer.  Chief 
Justice  Lbgrakd,  speaking  for  the  court,  uses  the  following  lan- 
guage (p.  495) :  ''  Whilst  we  affirm  the  decision  of  the  circuit  court, 
we  wish  to  be  understood  as  doing  so  only  in  deference  to  past 
decisions  in  regard  to  such  acts  as  that  of  1854,  chap.  160.  Were 
we  called  upon  for  the  first  time  to  pronounce  on  the  constitution- 
ality of  such  legislation,  we  would  not  hesitate  to  decide  against  it; 
but  we  do  not  feel  at  liberty  to  do  so,  when  the  past  history  of  our 
jurisprudence  shows  our  impressions  have  not  been  shared  by  those 
who  have  gone  before  us. 

This  language  of  the  court,  employed  with  reference  to  the  act  of 
assembly  then  under  consideration,  is  a  plain  and  significant  expres- 
sion of  the  courts  opinion  as  to  the  real  character  andefiFect  of  such 
legislation.  The  act  of  1854,  to  which  this  language  was  applied, 
simply  authorized  a  lower  court  to  open  a  decree  by  default,  to  let 
in  a  meritorious  defense.  The  equities  calling  for  suoh  rehearing 
were  such,  that  the  judge  below  said,  as  we  have  before  stated,  that 
k  his  opinion  ''  there  would  have  been  euffideni  onmndfiMr  opening 
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the  decr&e,  independent  of  the  particular  previeione  of  the  act  of 
assemblif.^ 

The  act  now  before  ns  goes  much  furihery  and  appears  to  ng  to  be 
much  more  liable  to  objection. 

It  undertakes  to  confer  on  this  court  the  power,  at  its  discretion, 
to  annul  and  set  aside  its  final  judgments  and  decrees,  rendered 
^veral  terms  ago  upon  full  hearing  and  after  carefid  consideration. 
If  such  legislation  were  sustained,  there  would  be  no  end  to  contro- 
Tersies. 

By  the  organic  law  of  the  State  it  is  declared  '*  that  the  legisla* 
tive,  ezecutiTe  and  judicial  powers  of  the  government  ought  to  be 
forever  separate  and  distinct  from  each  other;  and  no  person  exer- 
cising the  Ainctions  of  one  of  said  departments  shall  assume  or  dis- 
chai'ge  the  duties  of  any  other." — Declaration  of  Rights,  art.  8. 

It  requires  no  argument  to  show  that  such  legislation  as  the  act 
before  us  is  contrary  to  the  intent  and  meaning  of  this  article,  and 
is  an  exercise  by  the  legislature  of  judicial  powers. 

We  have  said  thus  much  of  the  act  of  assembly  on  which  this 
motion  is  based,  because  we  are  unwilling  by  our  silence  to  appear 
to  give  our  sanction  to  such  legislation.  At  the  same  time  we  have 
been  induced  by  a  feeling  of  respect  for  the  acts  of  a  co-ordinate 
branch  of  the  government,  to  give  our  most  careful  consideration  to 
the  suggestions  and  reasons  which  have  been  urged  in  argument  by 
the  appellant^s  counsel,  in  support  of  the  motions ;  and  have  come 
to  the  conclusion  that  there  are  no  sufficient  grounds  for  opening 
the  judgments  and  decrees  heretofore  rendered,  even  if  our  powei 
to  do  so  were  unquestionable. 

Under  the  act  of  assembly,  if  it  be  conceded  to  be  constitutiona] 
and  valid,  the  motion  addresses  itself  to  the  discretion  of  the  court; 
and  we  have  seen  no  sufficient  legal  or  equitable  grounds  for  dis- 
turbing the  judgments  or  decrees  heretofore  rendered.  Upon  a  care- 
ful review  of  the  decisions  in  the  several  cases,  we  are  of  opinion 
tliat  the  supposed  errors  which  have  been  suggested  do  not  exist, 
and  that  the  rehearing  of  the  cases  could  result  only  in  leaving  the 
original  judgments  and  decrees  undisturbed. 

It  has  been  suggested  that  the  opinions  expressed  by  this  court  in 
the  former  decision  of  these  cases,  with  respect  to  the  liability  of  a 
citizen  of  Maryland  who  was  voluntarily  within  the  Confederate 
States  during  the  late  civil  war,  to  be  proceeded  against  as  an 
absentee,  either  by  process  of  attachment  against  his  property,  or  bj 
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A  8iut  in  chanoeiy  to  subject  his  lands  within  this  State  to  sale  under 
a  mortgage,  are  contrary  to  the  recent  decisions  of  the  supreme 
court  of  the  United  States  on  that  question.  But  an  examination 
of  those  decisions  will  show  that  there  is  no  conflict  between  the 
decisions  of  this  court  in  30th  Maryland,  and  the  latest  decisions  of 
the  supreme  court  in  Ltuttow  v.  Ramseyf  11  WaL  581,  and  Mc  Veigh 
T.  The  United  States,  id.  259. 

Since  these  motions  were  submitted,  we  have  heard  the  very  full 
argument,  at  the  present  term,  of  the  case  of  J.  T.  B.  Doreey  v. 
Mary  A.  T.  Thompson  and  others^  in  which  the  same  questions 
involved  in  the  decision  of  the  cases  referred  to  in  the  act  of  assem- 
bly, and  embraced  in  these  motions,  were  discussed.  They  have 
been  re-examined  by  us  in  disposing  of  that  case,  and  we  refer  to 
the  opinion  of  this  court  therein,  as  an  answer  to  much  of  the 
^argument  urged  in  support  of  these  motions. 

Motions  overruled. 


'    Prtbbsok,  appellant,  y.  Sshtxav. 

(971Id.l40.) 
Blander  — pleading, 

Im  aa  aotkm  of  •lander  the  deolantioii  waa  that  defendant  ohargod  plaiattff 
with  keeping  "  a  bad  liooae/'  innuendo  a  bawdy-house.  Hdd,  that  the  de^ 
laiatioB  was  bad  for  want  of  a  solBclent  eeiloqvium  to  justify  the  innmenda, 

AonoK  of  slander  brought  by  the  appellee  against  the  appellant 
The  material  part  of  the  declaration  charged  that  on  the  —  day  of 

,  A.  D.  186-,  at  the  county  and  State  aforesaid,  in  a  certain 

discourse  which  he,  the  said  defendant,  then  and  there  had  in  and 
about  the  plaintiff's  character  and  reputation  for  chastity,  in  the 
presence  and  hearing  of  divers  good  and  worthy  citizens  of  said 
State  of  Maryland,  to  the  said  plaintiff,  and  of  and  concerning  said 
plaintiff,  in  the  presence  and  hearing  of  said  citizens,  falsely  and 
maliciously  spoke  to  her,  and  published  to,  of  and  concerning  her. 
the  said  plaintiff,  then  and  there  being  nfeme  sole,  the  several  false, 
scandalous,  malicious  and  dofamatory  words  touching  her  character 
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•nd  reputation  for  chastity,  and  tending  to  the  injury  thereof,  fol* 
lowing,  that  is  to  say:  ''You"  (meaning  the  plaintiff)  ''are  a  bad 
woman,  and  keep  a  bad  house,  and  I  can  prove  it,"  meaning  thereby 
to  charge  that  the  plaintiff  was  not  a  chaste  woman,  was  a  whore, 
and  kept  a  common  bawdy  house. 

To  this  declaration  the  defendant  pleaded  not  guilty,  and  two 
special  pleas  in  justification*  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $3,683,  and  judgment  was  entered  for  the  same, 
with  oosts.    The  defendant  appealed. 

James  T.  McOulhugh  and  Henry  W.  Archer,  for  appellant 

Henry  D.  FamandiSj  for  appellee. 

Brent,  J.  The  first  and  principal  question  presented  upon  this 
appeal  is  one  of  pleading.  The  declaration,  after  averring  that  the 
plaintiff  is  a  feme  sole,  and  a  housekeeper,  and  has  always  been  a 
virtuous,  modest  and  chaste  citizen,  etc,  alleges  that  in  a  certain 
discourse  in  and  about  the  plaintiff's  character  and  reputation  for 
chastity,  the  defendant  falsely,  scandalously  and  maliciously  spoke 
and  published  of  her  character  and  reputation  for  chastity,  the  fol- 
lowing words:  "  You"  (meaning  the  plaintiff)  "are  a  bad  woman, 
and  keep  a  bad  house,  and  I  can  prove  it,"  meaning  thereby  to  charge 
that  the  plaintiff  was  not  a  chaste  woman,  was  a  whore,  and  kept  a 
common  bawdy  house. 

The  same  ^legations  are  substantially  made  in  the  other  two 
counts  in  the  declaration,  and  what  is  said  of  the  first  will  equally 
apply  to  them. 

It  is  contended  by  the  defendant,  that  the  declaration  contains 
no  sufficient  colloquium  to  support  and  warrant  an  innuendo,  that 
in  saying  that  the  plaintiff  kept  a  "  bad  house,"  the  defendant  meant 
thereby  to  charge  that  she  "  kept  a  common  bawdy  house,"  and  in 
this  view  we  concur. 

Charging  a  person  with  keeping  a  "bad  house  "  is  not  in  itseH 
actionable.  The  words,  however  objectionable  they  may  be,  admit 
of  other  constructions,  which  readily  suggest  themselves  to  the 
mind,  thun  that  given  to  them  by  the  plaintiff.  To  say  that  a  per- 
son keeps  a  had  house  may  mean  a  disorderly  house,  or  one  that  is 
dirty  or  comfortless.  So  indefinite  is  their  meaning,  that  to  render 
them  the  foundation  of  an  action  like  the  present,  the  declaratioa 
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must  set  out  such  a  statement  of  circamstances  under  which  thej 
were  used^  or  of  the  subject-matter  of  the  oonyersationy  as  will  indicate 
tliat  they  were  applied  in  a  sense  imputing  to  the  plaintiff  the  wrong 
complained  o£  But  this,  under  a  rule  of  pleading  firmly  established 
by  all  the  authorities,  must  be  done  through  a  colloquium  and  not 
by  way  of  innuendo,  the  only  object  of  which  is  to  point  to  and 
explain  what  has  before  been  introduced  in  the  declaration.  Unsup- 
ported by  the  necessary  allegations  of  a  colloquium,  the  innuendo  can 
never  be  taken  to  expand  or  enlarge  the  meaning  of  the  words  used* 
and  give  to  them  a  particular  meaning,  different  from  that  in  which 
they  would  be  ordinarily  understood  in  their  more  innocent  signifi- 
cation. Words  will  not  be  construed  to  impute  a  crime,  if  in  their 
milder  sense  they  have  another  and  more  harmless  meaning,  unless 
the  connection  in  which  they  are  used  and  applied  would  give  to 
them  that  effect  The  office  of  the  colloquium  and  innuendo  in 
actions  of  this  description,  is  very  satisfactorily  stated  in  the  case  of 
VanVechten  y.  Hopkins, 6  Johns.  211  (1  Amer.  L.G.117).  In  illus- 
trating the  proper  office  of  these  distinctive  parts  of  a  declaration, 
the  court  refer  to  Barkam's  Case,  4  Coke,  20,  and  say  of  it  —  "Bar- 
ham  brought  an  action  for  the  defendant's  saying  of  him, '  Barham 
burnt  my  bam,'  (innuet^o)  '  a  barn  with  com.'  The  action  was 
held  not  to  lie;  because  burning  a  barn,  unless  it  had  corn  in  it, 
was  not  felony."  "  But,"  says  Db  Gray,  0.  J.,  in  Bex  v.  Home,  2 
Cowp.  684,  '*  if  in  the  introduction  it  had  been  averred  that  the 
defendant  had  burnt  a  barn  full  of  corn,  and  that  in  a  discourae  about 
that  bam  the  defendant  had  spoken  the  words  charged  in  the  dec- 
laration, an  innuendo  of  its  being  the  barn  full  of  com  would  have 
been  good ;  for  by  coupling  the  innuendo  in  the  libel  with  the  intro- 
dnctory  averment  it  would  have  been  complete."  "Here  the  extrin- 
sic fact  that  the  defendant  had  a  bam  full  of  com  is  the  averment 
The  allegation  that  the  words  were  uttered  in  a  conversatiou  in 
reference  to  that  barn  is  the  colloquium,  and  the  explanation  given 
to  the  words  thus  spoken  is  the  innuendo," 

In  the  case  before  us,  the  declaration  is  wholly  silent,  in  ita 
introductory  part,  as  to  the  house  of  the  plaintiff.  There  is  an 
averment  that  the  plaintiff  was  a  housekeeper,  but  it  is  nowhere 
alleged,  by  way  of  colloquium,  that  the  house  in  which  she  lived,  oi 
its  character  as  kept  by  her,  was  the  subject  of  conversation,  or  the 
particular  object  referred  to  by  the  defendant,  when  he  used  the  terms 
"  bad    house"  and  ^^ornary  house."    The  words  "you  keep  a  bad 
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hotue  ^  are  not  actionable,  and  oannot  be  made  so  by  an  innuendo 
unless  properly  introdnoed  by  a  colloquium.  In  the  ease  of  SneU  t. 
Snow^  13  Mete.  278,  the  declaration  charged  the  defendant  with 
falsely  and  maliciously  saying  of  the  plaintiff,  *^  she  is  a  bad  girl,  a 
TPry  bad  girl/'  innuendo^  ^^  that  she  was  a  prostitute  and  had  com- 
mitted the  atrocious  crime  of  fornication."  The  declaration  wa» 
held  to  be  insufficient  because  it  did  not  contain  the  necessary  arer- 
ments  and  colloquium  to  warrant  the  innuendo.  A  rery  similar 
case  to  the  present  is  that  of  Dodge  t.  Lacey,  2  OarL  213,  decided  by 
Blackford,  J.  In  that  case  the  declaration  charged  the  defendant^ 
in  a  conyersation  concerning  the  character  of  the  plaintiff  for  chas- 
tity, with  falsely  and  maliciously  saying  and  publishing  of  her,  that 
she  kept ''  a  public  house  (meaning  a  bawdy  house).''  The  court 
held  the  declaration  was  defective,  upon  the  ground  that  there  was 
no  sufficient  colloquium  to  justify  the  innuendo.  Authorities  upon 
this  point  could  be  cited  to  a  very  large  number,  but  it  is  unneces- 
sary, as  they  all  concur  in  the  inflexible  rule,  that  words  that  are  not 
actionable  ezvi  termini  cannot  be  made  so  by  an  innuendo,  but  must 
be  aided  by  a  proper  averment  and  colloquiujn^  which  will  warrant 
the  explanatory  meaning  given  them  by  the  innuendo. 

The  rule  may  be  a  strictly  technical  one,  and  may  operate  harshly 
in  its  application  to  this  case,  hut  it  is  too  firmly  established  to  be 
departed  from.  And  under  it  we  hold  it  to  be  clear,  that  there  is  no 
sufficient  allegation  in  the  declaration  before  us,  requiring  the 
defendant  to  answer  to  the  charge  of  having  said  of  the  plaintiff 
that  she  kept  a  bawdy  house.  We  do  not  however  mean  that  the 
declaration  is  wholly  bad.  The  charge  that  the  plaintiff  was 
unchaste  is  sufficiently  set  forth,  and  in  this  respect  the  declaration 
is  a  good  one.  But  the  absence  of  any  sufficient  allegation  in  regard 
to  the  character  of  the  plaintiff's  house  materially  affects  the  pleas 
of  the  defendant  and  the  third  instraction  granted  by  the  court- 
The  first  set  of  special  pleas  filed  by  the  defendant  were  not  insisted 
upon  at  the  argument.  The  demurrer  to  them  was  properly  sus- 
tained. But  it  follows  from  what  we  have  said  in  regard  to  the  dec- 
laration, that  the  second  plea,  of  those  secondly  pleaded,  is  a  good 
plea  of  justification,  and.  the  demurrer  to  it  ought  to  have  been  over- 
ruled.  The  third  instruction  was  improperly  granted,  as  it  rests 
entirely  upon  the  assumption  that  the  declaration  charges  the 
defendant  with  saying  of  the  plaintiff  that  she  kept  a  bawdy  horns 
For  these  reasons  the  judgment  of  the  court  will  be  reversed. 

Vol,  XT.  —  r,S 
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There  are  other  qaestions  presented  in  this  case,  which  it  is 
anneoessary  for  ns  to  examine  at  length.  We  will  howeyer  add  that 
the  rulings  of  the  court  below  upon  them  were  correct^  except  in  so 
Aur  as  they  are  modified  by  what  we  have  already  said. 

Judgment  reversed  and  new  trial  ordered. 


HooPBSy  appellant,  y.  Strasbuboer. 

(a7Md.8B0.) 

PailfmerU  —  noU  of  third  penan.    Fra/ud. 

Th»  plaintiff  sold  and  delivered  certain  goods  to  the  defendant  for  a  stlpnla- 
ted  price,  a  part  of  wiiich  was  paid  in  cash,  and  agreed  to  accept  in  pajmeat 
of  the  balance,  a  note  of  a  third  party,  and  ran  the  risk  of  its  being  paid, 
reljrlng  upon  the  representations  of  the  defendant,  who  stated  that  the  note 
was  good,  and  would  be  paid  at  maturity.  The  note  was  not  paid  at  matu- 
rity, and  proved  worthless,  the  drawers  having  failed  several  days  liefore  it 
became  due.  On  the  day  of  its  maturity  the  plaintiff  notified  the  defendant 
-of  its  non-payment,  and  of  the  failure  of  the  malcers,  and  demanded  of  him 
payment  of  the  balance  due  on  the  goods  sold.  Udd^  that  if  the  agreement 
to  accept  the  note  as  payment  was  induced  by  the  fraudulent  misrepresen- 
tations of  the  defendant,  such  fraud  rendered  the  receipt  given  by  the  plain- 
tiff invalid,  and  he  had  the  right  to  affirm  the  sale  and  sue  in  cuaumptU  for 
the  price  of  the  goods. 

Assumpsit  for  goods  sold  on  an  account  stated.  The  opinion 
ftates  the  case.  The  plaintiff  had  a  yerdict  and  judgment  below 
and  defendant  appealed. 

B.  0.  Barrolly  for  appellant 

W.  B.  Trundle,  for  appellee. 

BABTOLy  G.  J«  The  appellee  sued  the  appellant  in  assumpsit^  and 
declared  for  goods  bargained  and  sold  and  on  an  account  stated; 
the  narr,  also  contains  the  other  common  counts.  The  defendant 
pleaded)  **  that  he  never  promised  as  alleged,"  and  "  payment.^' 

At  the  trial  the  plaintiff  prodiiceil  a  promissory  note,  dated  Decem- 
ber G,  186"*,  for  $150,  payable  twenty  days  afler  date,  to  tli'*  onler  o| 
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V.  Strasbnrger  (the  plaintiff),  and  signed  by  Brewer  &  Hoflacker, 
and  offered  to  deliver  the  same  to  the  defendant^  whioh  the  latter 
refoBed. 

The  plaintiff  then  proved  that  he  sold  a  carpet  and  mg  to  the 
defendant  for  $153.59 ;  and  gave  in  evidence  the  biU  and  receipt  as 
follows: 

<<  D.  H.  H00PS8, 

**  To  V.  STRAflBUBGBB,  Dr. 

•'  1867. 
^  Deo.  6,  To  67i  yds.  Brussels  carpeting,  at  $2.15  per  yard  . .  $144  59 
«  1  Eng 9  00 

''$153  59 
**  Received  payment  in  fall  of  the  above  accounty  by  note  of  Brewer 
A  Hoflacker;  I  running  the  risk  of  the  note  being  paid. 

"  V.  Stbasbubgsr." 

The  carpeting  was  delivered  at  defendant's  dwelling. 

The  note  was  not  paid  at  maturity,  and  proved  worthless  ;  the 
drawers  having  failed  several  days  before  it  became  due,  and  left  the 
city.  Of  these  facts,  the  defendant  was  immediately  notified,  and 
payment  of  the  bill  demanded  of  him. 

Testimony  was  offered  on  the  part  of  the  plaintiff,  tending  to 
prove  that  the  note  was  worthless,  that  the  makers  were  insolvent 
at  the  time  the  note  was  passed,  that  these  facts  were  well  known  to 
the  defendant,  and  that  he  falsely  and  fraudulently  represented  the 
note  to  be  good,  and  that  it  would  be  paid  at  maturity.  The  defend- 
ant offered  evidence  contradictory  of  the  same,  and  tending  to 
prove  the  bonafid$s  of  the  transaction  on  his  part. 

If  a  party  accept  from  his  debtor,  a  note  or  bill  of  a  third  person, 
and  ''agree  to  receive  it  absolutely  as  payment,  and  to  run  the  risk 
of  its  being  paid,'^  the  original  debt  will  thereby  be  paid  and  extin- 
guished. Glenn  v.  Smith,  2  O.  &  J.  509 ;  Berry  v.  Griffin  ei  al,  10 
Md.  27.  It  is  very  clear,  therefore,  that  in  the  absence  of  firaud  on 
the  part  of  the  defendant,  the  receipt  of  the  plaintiff  offered  in  evi- 
dence would  be  a  bar  to  the  present  action.  But  the  plaintiff  seeks 
to  avoid  its  effect,  by  showing  that  the  defendant  fiEdsely  and  fraud- 
ulently represented  that  the  promissory  note  of  Brewer  &  Hoffackei 
was  zooA  and  would  be  paid,  when  in  fact  he  knew  that  it  was  worth- 
Jess,  and  thereby  induced  the  plaintiff  to  accept  the  note,  and  give 
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the  receipt  There  appears  to  hare  been  a  conflict  of  testimony 
apon  the  question  of  frandnlent  misrepresentation ;  but  it  was  fairly 
submitted  to  the  jury  by  the  plaintifTs  prayer,  which  was  granted, 
and  was  found  against  the  defendant  We  must  therefore  deal  with 
the  case,  assuming  the  fraud  to  be  established. 

The  question  for  this  court  to  determine  is,  what  is  its  legal  effect 
uix)n  the  rights  of  the  parties  in  the  present  suit  ?  And  we  shall 
consider  first  the  several  grounds  of  defense  presented  by  the  defend- 
ant's  prayers>  and  relied  on  by  the  appellant  These  resolve  them- 
selves into  an  objection  to  the  form  of  action  which  rests  upon  the 
theory  that  the  bill  and  receipt  constitute  a  special  contract,  whereby 
tlie  plaintiff  agreed  to  sell  and  deliver  the  goods,  and  receive  in 
exchange  or  payment  therefor  the  note  of  Brewer  &  Hoffacker,  that 
the  legal  effect  of  the  agreement  when  executed  by  the  delivery  of  the 
goods,  and  tlie  receipt  of  the  note,  was  to  satisfy  md  extinguish 
the  plaintiff's  demand  for  the  price  of  the  goods,  and  to  destroy 
his  right  of  action  to  recover  the  same  in  an  action  of  assumpsit, 
for  goods  sold  and  delivered.  That  if  he  was  induced  to  enter  into 
the  contract  by  the  fraud  or  misrepresentations  of  the  defendant, 
his  remedy  was  by  an  action  of  tort,  for  the  deceit,  or  he  might  have 
repudiated  the  contract,  as  soon  as  the  fraud  was  disoovered,  and 
promptly  returned  or  tendered  the  note  to  defendant,  and  recovered 
the  goods  by  an  action  of  replevin,  or  their  value  in  trover. 

In  support  of  this  theory,  a  very  ingenious  argument  was  made 
by  the  appellant's  counsel,  who  cited  Massan  v.  Boveiy  1  Denio,  69  ; 
Fisher  v.  Fredenhall,  21  Barb.  82 ;  and  Clements  v.  Smith  and  others^ 
9  Oill,  156.  We  think  these  cases  do  not  support  the  appellanf  a 
positions  to  the  full  extent  contended  for.  .  Unquestionably  it  would 
have  been  competent  for  the  plaintiff,  on  discovery  of  the  fraud,  to 
have  sued  in  tort  for  the  deceit ;  or  he  might  have  repudiated  the 
whole  contract,  and  asserted  his  right  to  the  goods ;  this  is  the  extent 
of  the  decision,  in  1  Denio  and  9  Gill ;  the  same  doctrine  was  deci- 
ded in  Alexander  v.  Dennis^  9  Porter,  174^  But  these  authorities  do 
not  support  the  position,  that  in  a  case  like  this,  a  suit  cannot  be 
maintained  on  the  original  cause  of  action  for  the  price  of  the  goods. 
In  21  Barb,  which  was  a  case  somewhat  like  this,  the  court  held  that 
the  action  by  the  vendor  on  the  contract  of  sale  could  not  be  main- 
tained. But  there  was  no  fraud  alleged  on  the  part  of  the  vendee, 
and  the  case  was  in  other  respects  unlike  the  present 

The  transaction  between  these  parties,  as  evidenced  by  the  bill 
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And  receipt,  was  not  such  a  special  contract  as  the  appellant  htis 
construed  it  It  was  a  sale  and  delivery  of  goods  by  the  plaintiff  to 
the  defendant,  for  a  stipulated  price ;  and  an  agreement  to  accept  in 
payment  therefor,  a  note  of  a  third  party,  and  run  the  risk  of  its 
being  paid.  If  the  agreement  to  accept  the  note  as  payment  was 
induced  by  the  fraudulent  misrepresentations  of  the  defendant,  the 
effect  of  the  fraud  is  to  render  the  receipt  invalid.  The  transaction 
consists  of  two  elements,  easily  separable,  and  there  is  no  reason  why 
the  plaintiff  may  not  affirm  the  sale,  and  sue  in  assumpsit  for  the 
price.  To  such  an  action,  the  receipt  having  been  obtained  by 
fraud,  could  furnish  no  valid  defense. 

In  support  of  this  position,  we  refer  to  Triskr  v.  WiUiamjiony  4 
H.  &  McH.  219,  decided  by  the  general  court  in  1798,  a  case  which 
we  accept  as  binding  authority  in  Maryland.  It  was  argued  by  emi* 
nent  counsel,  and  decided  by  learned  and  able  judges,  and  although 
no  opinion  appears  to  have  been  delivered  by  the  court,  the  point 
ruled  clearly  appears  in  the  report ;  and,  we  think,  supports  the 
views  we  have  expressed  in  the  present  case. 

The  argument  of  the  appellant's  counsel,  that  it  was  the  duty  of 
the  appellee  to  return  or  tender  the  note  to  the  appellant  promptly 
after  discovering  the  fraud,  is  answered  by  the  cases  of  Ol&fin  v. 
Smithy  2  O.  &  J.  493,  and  Wyman  v.  Raey  11  id.  416,  which  show 
that  the  production  of  the  note  and  the  offer  to  deliver  it  to 
the  defendant  at  the  time  of  the  trial,  was  sufficient  The  receipt 
being  rendered  void  and  of  no  effect,  by  the  fraud  of  the  defendant, 
the  case  stood  in  this  respect,  as  if  no  receipt  had  been  given.  The 
defendant  cannot  be  heard  to  complain  of  any  prejudice  suffered  by 
him,  in  consequence  of  delay  in  tendering  him  the  note;  because  he 
was  promptly  notified  of  the  failure  and  default  of  the  makers  to 
pay  it,  and  might,  by  paying  the  plaintiff's  bill,  have  at  once  entitled 
himself  to  its  possession. 

We  have  not  considered  the  several  prayers  of  the  defendant  sep- 
arately, because  they  are  comprehended  in  the  points  to  which  we 
nave  adverted. 

We  think  there  was  no  error  in  rejecting  them;  and  being  ol 
opinion  that  the  instruction  given  to  the  jury  in  the  plaintiff's 
prayer  was  correct,  and  ftally  covered  the  law  of  the  case,  we  affirm 
the  judgment 

Judgment  affir^ned. 
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MoObbbbt,  appellant,  y,  Glaffuk. 

(«7Md.4a6.) 

Dutr€$a — ffoodt  exempt  from, 

Tbe  goodf  of  a  principal  in  the  store  of  his  oommlBsion  merchant  lor  mIo  are 
not  liable  to  dtBtreee  for  rent  dae  bj  the  latter  to  the  landlord  of  the  premiaea 

Replevin  brought  on  the  9th  of  February,  1871,  by  the  appellees 
against  tlie  appellant,  to  recover  certain  bales  of  flannel,  which  he 
hud  distrained  for  rent  due  him  by  Thomas  Goodwin  and  James 
Oliver,  trading  as  Goodwin,  Oliver  &  Co.,  tenants  of  the  premises 
where  the  goods  were  found* 

The  defendant  avowed  the  taking  of  the  goods  mentioned  in  the 
d<  r.Iuration,  for  rent  in  arrear,  due  him  by  the  said  Goodwin,  Oliver 
&  Co.,  for  three-fourths  of  a  year,  for  the  premises  where  said  goods 
wi»re  found.  The  plaintiffs  pleaded  to  the  avowry,  that  the  said  Good- 
wiii  and  Oliver  were  at  the  time  of  the  said  taking,  and  for  a  long 
time  prior  thereto  had  been,  factors  and  commission  merchants; 
tluit  the  said  goods  in  the  declaration  mentioned  were  the  property 
ol  ilio  ]>1ain tiffs,  and  at  the  time  of  the  taking  of  the  same  by  the 
6ai«i  defendant,  were  in  the  possession  of  said  Goodwin,  Oliver  & 
Co.,  as  factors  or  commission  merchants  of  the  said  plaintiffs,  by 
whom  the  »ime  had  been  consigned  to  the  said  Goodwin  and  Oliver, 
to  ho  sold  by  them  on  account  of  the  plaintiffs.  Issue  was  joined* 
Judgment  was  for  the  plaintiff,  and  defendant  appealed. 

Patrick  ifLaughKn^  for  appellant,  argued  that  the  goods  dis- 
trained were  not  entitled  to  exemption  fh>m  distress,  and  in  support 
thereof  cited  the  following  authorities :  CHsboum  v.  Hursty  1  Salk. 
250 ;  Francis  v.  Wyatty  3  Burr.  1500, 1503 ;  Muspratt  v.  Oregarjft 
1  M.  ft  W.  633,  and  3  id.  677 ;  Joul  v.  Jackson^  7  id.  450 ;  GorUm 
V.  Falkner,  4  Term,  568 ;  Trieper  v.  Knabe  dk  Betts,  12  Md.  494. 

A.  G.  Trippe  and  J.  Morrison  Harris,  for  appellee. 

Stewart,  J.  The  only  question  here  is,  as  to  the  extent  of  the 
landlord's  right  to  distrain  upon  the  goods  found  upon  the  demised 
pnimises.    Whether  in  fact  the  morchandiso  sc*'*^  ^'^  ^'^'>jlwin,  Oliver 
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&  Co.,  as  factors,  for  sale,  on  acconnt  of  the  owners,  the  appellees,, 
is  exempt  by  law  from  the  distress  for  rent  due  by  the  tenants,  the 
factors,  when  they  also  sold  goods  at  the  same  place,  on  their  own 
account,  and  had  no  public  sign  that  they  were  factors,  and  the 
landlord  was  a  non-resident  P 

It  was  urged  by  the  counsel  for  the  appellees,  that  goods  found 
upon  the  premises  under  such  circumstances  were  excepted;  and 
that  tlie  summary  process  for  the  recovery  of  rent  was  a  vestige  of 
the  feudal  system,  and  that  the  court  should  adopt  the  most  liberal 
construction  to  release  property  from  its  grasp. 

Chief  Justice  Gibson,  in  Brown  v.  Simmsy  17  S.  &  R  139,  speaks 
of  it  as  a  feudal  prerogative  handed  down  from  a  period  when  chat- 
tels were  of  little  account,  and  that  the  most  plausible  argument  in 
support  of  it  is,  that  as  the  landlord  is  supposed  to  have  given  credit 
to  a  visible  stock  on  the  premises,  he  ought  to  be  allowed  recourse- 
to  every  thing  he  finds  there.  Chancellor  Kent,  on  the  other  hand 
(3  Kent's  Com.  625),  thinks  it  a  necessary  and  useful  provision,  dic- 
tated by  sound  policy,  and  that  the  prosperity  and  growth  of  our 
cities  would  be  seriously  checked  if  the  law  did  not  afford  landlord* 
a  speedy  and  effectual  security  for  their  rents. 

Chief  Justice  Dbnkan,  in  the  case  of  Musprait  v.  Oregartf,  3  M 
&  W.  678,  remarks,  in  regard  to  the  argument,  urging  the  policy  of 
a  relaxation  of  the  rule  for  the  promotion  of  trade,  that  all  laws 
profess  to  be  founded  on  the  principle  that  they  are  for  the  public 
good,  but  what  is  or  not  for  the  public  good  is  a  matter  of  specula- 
tion, upon  which  the  wisest  meii  may  differ,  and  as  to  which  the 
judges  are  not  at  liberty  to  promulgate  new  rules  of  law.  Such 
was  the  view  of  C.  J.  Le  Oband,  in  Trieber  v.  Knabe  d  BettSf  12 
Md.  491,  referring  the  correction  of  any  abuse  to  the  legislative 
department,  as  the  proper  authority  for  that  purpose.  We  find  na 
reason  to  dissent  from  this  view,  and  such  has  been  the  legislative 
interpretation,  and  laws  have  been  enacted  by  the  State  modifying 
in  some  respect  the  rigor  of  the  common  law.;  and  we  must  leave  to 
that  branch  of  the  government  to  determine  what  public  policy  may 
dictate.  Under  the  exceptions  in  favor  of  trade,  reference  of  course 
must  be  had  to  the  description  of  articles  pertaining  to  that  subject 
Whilst  the  general  rule  holds  all  chattels  found  upon  the  demised 
premises,  prima  facie  liable  for  the  rent,  it  is  subject  to  the  exceptions 
recoirnised  on  grounds  of  public  policy,  for  the  benefit  of  trade*  or 
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the  preseryation  of  the  peace^  of  oertaiu  clasaos  of  articles;  aud 
embrace  all  property  of  like  character  or  ejuadem  generis. 

Whilst  there  have  been  differing  adjudications  as  to  what  are  the 
exceptions,  and  as  to  the  extent  of  the  exemption  under  the  privi- 
lege of  trade,  so  far  as  our  researches  have  extended,  all  the  adjudged 
cases  concur  that  goods  delivered  to  tradesmen,  artificers,  carriers, 
factors,  wharfingers,  auctioneers,  and  the  like,  without  qualification, 
are  exempted.  See  Mtispratt  v.  Gfregorg,  3  Mees.  &  Wels.  67« ; 
Oilmafi  V.  J?//on,  3  Brod.  &  Bing.  75  ;  Findon  v.  McLaren^  6  Ad.  & 
Ell.  (51  E.  C.  L.)  890;  Matthias  v.  Mesnardy  2  Car.  &  Payne,  353  ; 
Walker  v.  Johnson^  4  McOord,  553 ;  Brown  v.  ShnSy  17  Scrg.  & 
Rawle,  138 ;  Commh  v.  Hale^  23  Wend.  462.  In  3  Kent's  Com.,  on 
the  subject  of  the  remedy  for  the  collection  of  rent,  beginning  at  page 
607 ;  also  in  Smith's  Leading  Cases,  661,  and  m  6  Rob.  Praa  526, 
the  various  authorities  both  in  England  and  this  country  are  referred 
to,  and  it  would  be  an  unprofitable  consumption  of  time  to  under- 
take to  review  them  here. 

In  Trieber  v.  Kndhe  £  Beit,%  12  Md.  492,  they  were  examined,  and 
the  judgment  in  Simpson  v.  Ilartoppy  512,  was  recognized  as  a  clear 
statement  of  the  law  upon  the  subject 

Five  general  exceptions  to  the  rule  are  stated  —  some  of  them, 
absolutely  —  others  sub  modo  —  amongst  those  excepted,  without 
qnalificalion,  are  ^*  things  delivered  to  a  person  exercising  a  public 
trade,  to  be  carried,  wrought,  worked  up  or  managed,  in  the  way  of 
his  trade  or  employ ; "  but  as  the  exceptions  are  merely  given,  by 
way  of  example,  any  goods  excepted  must  be  shown  to  be  ejusdetn 
generis  —  and  in  determining  which  are  of  that  character,  some 
diversity  of  opinion  has  been  expressed.  The  counsel  for  the  appel- 
lant conceded  the  law  to  be  as  stated  generally,  but  contended  for 
the  distinction  sought  to  be  made  in  his  prayer,  that  as  the  tenants 
in  this  case,  besides  receiving  goods  for  sale,  as  factors  or  commis- 
sion merchants  (if  there  be  any  legal  distinction  between  them), 
also  sold  goods  on  their  own  individual  account;  that  such  fact 
made  a  difference — that  to  enable  them  to  have  the  protection 
afforded,  under  the  exception,  in  favor  of  ti*ade,  their  vocation  ought 
to  be  exclusive  and  notorious,  by  having  their  sign  at  their  place  of 
business  to  that  effect — and  further,  that  as  the  landlord  wasauon« 
resident^  and  ignorant  of  the  vocation  of  his  tenants  as  factors,  the 
goods  and  merchandise  upon  the  premises  were  not  entitled  to  be 
exempted.    We  find  no  authority  to  sustain  such  a  proposition. 
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The  goods  not  belonging  to  the  tenant  are  exempt  from  diatreaa 
for  rent  whilst  they  are  in  the  hands  0/ the  oommiaaion  merchant  or 
factor,  not  so  mnch  on  account  of  a  special  prifrilege  to  the  tenant, 
font  for  the  benefit  of  trade  and  commerce,  and /or  the  purpose  0/ 
prelecting  the  owner  ofthegoods,  who  has  confided  them  to  the  ten- 
ant for  cuda 

It  is  not  material  whether  the  landlord  is  aware  of  the  tme  owner 
of  the  goods  or  not  Such  we  take  to  be  the  reason  of  the  decision 
in  the  case  of  Oisboum  y.  Hurst,  1  Salk.  249,  where  the  party  was 
not  a  common  carrier,  but  occasionally  brought  from  the  country 
cheese  to  London,  and  on  his  return  carried  back  in  his  wagon  such 
goods  as  he  could  get  for  a  reasonable  price,  and  it  was  determined 
by  the  court,  that  he  was,  as  to  this  priyilege,  a  common  carrier,  and 
the  goods  in  his  custody  were  protected  fix>m  distress  for  rent ;  not 
from  special  regard  to  him,  but  in  respect  of  the  trader;  and  such 
we  apprehend  to  be  the  doctrine  of  all  the  cases. 

We  find  no  error  in  the  rulings  of  the  superior  court 

JudgmmU  affirmed. 
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4  4Md  Ml  telly  «KMiitedf  and  which  had  nsTsr  been  deh  as.v|.  '^nw 
fram  the  potMMloii  of  the  grantor,  without  negligence  on  hie  /mttt  Vf  the 
grantee  named  therein.    Btid,  that  no  title  paaaed,  even  ae  to  eabi.v  ^neni 


Actios  against  Beckwith  and  the  shenff  of  Waupaca  oouity  to 
leatrain  the  execution  of  a  deed  of  certain  mortgaged  premiaes, 
which  had  been  sold  to  Beckwith  under  judgment  in  a  foreclosure 
suit,  and  to  compel  defendants  to  conyey  the  title  acquired  by  them 
by  such  sale  to  the  plaintifll 

The  eyidence  tended  to  show  that  the  plaintiff  TisAer  was  in 
possession  of  the  premises  in  question  as  a  homestead ;  that  he  had 
partly  executed,  but  had  never  delivered,  a  deed  of  the  premises  to 
his  son  Charles;  that  this  deed  was  unstamped  and  bore  no  consid- 
eration or  date ;  that  the  deed  was  placed  by  plaintiff  in  a  small  box 
which  was  kept  locked  and  the  key  to  which  was  kept  by  Mrs. 
Tisher ;  that  the  son  Charles  kept  his  papers  in  the  same  box  but 
had  no  key,  and  that  he  had  without  plaintiff's  authority  taken  said 
deed  therefrom. 

The  defendant  claimed  the  premises  by  virtue  of  a  foreclosure 
sale  under  a  certain  mortgage  execntod  by  (^h:irlfv  Ti?!u*r.    The 
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court  found  as  facta  that  the  pretended  deed  from  plaintiff  to  Charles 
was  never  fully  executed  and  was  never  delivered,  but  was  purloined 
by  the  said  Charles  Fisher  without  plaintiff's  knowledge  or  consent, 
and  granted  the  relief  prayed  for.    Defendant  appealed. 

Hiker  (6  Weisbrody  for  appellaat. 

E.  L*  Browne,  for  respondent 

DixONy  0.  J.  The  fourth  finding  of  fact  by  the  court  below  is  in 
these  words:  ''That  the  pretended  deed  from  said  plaintiff  and  his 
wife  to  Charles  H.  Tisher  was  never  fully  executed  and  was  never 
delivered,  and  that  the  same  was  purloined  or  stolen  from  said 
pUintifl  without  his  knowledge,  consent  or  acquiescence."  If 
this  finding  be  correct  and  sustained  by  the  evidence,  it  obviously 
puts  an  end  to  all  claim  of  title  to  the  land  on  the  part  of  the 
defendants.  It  has  been  held  by  this  court  that  the  fraudulent 
procurement  of  a  deed  deposited  as  an  escrow  from  the  deposit- 
ory by  the  grantee  named  therein,  will  not  operate  to  pass  the 
title,  and  a  subsequent  purchaser  of  such  grantee,  for  valuable  con- 
sideration without  notice,  derives  no  title  thereby  and  will  not  be 
protected.  Everts  v.  Agnes  £  Smift,  4  Wis.  343 ;  Sarfie  v.  Same, 
6  id.  453.  It  is  essential  to  the  validity  of  a  deed  that  it  should 
be  delivered,  and  such  delivery  to  be  valid  must  be  voluntary, 
that  is,  made  with  the  assent  and  in  pursuance  of  an  intention 
on  the  part  of  the  grantor  to  deliver  it,  and  if  not  so  delivered  it 
conveys  no  title.  A  deed  purloined  or  stolen  from  the  grantor,  or 
the  possession  of  which  was  fraudulently  or  wrongfully  obtained 
from  him  without  his  knowledge,  consent  or  acquiescence,  is  no 
more  effectual  to  pass  the  title  to  the  supposed  grantee,  than  if  it 
were  a  total  forgery,  and  an  instrument  of  the  latter  kind  hud  been 
spread  upon  the  record.  The  only  question  which  can  ever  arise  to 
defeat  the  title  of  the  supposed  grantor  in  such  cases  is,  whether  he 
was  guilty  of  any  negligence  in  having  made,  signed  and  acknowl- 
edged the  instrument,  and  in  suffering  it  to  be  kept  or  deposited  in 
some  place  where  he  knew  the  party  named  as  grantee  might,  if  so 
disposed,  readily  and  without  trouble  obtain  such  wrongful  posses- 
sion of  it,  and  so  be  enabled  to  deceive  and  defraud  innocent  third 
persons.  It  might  possibly  be  that  a  case  of  that  kind  could  be 
presented   where  the  negligence  of  the  snp|uise<l  irnintor  in   thip 
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respect  was  bo  great,  and  his  inattention  and  carelessness  to  the 
rights  of  others  so  marked,  that  the  law  would  on  that  account 
estop  him  from  setting  up  his  title  as  against  a  bona  fide  purchaser 
for  yalae  under  such  deed.  See  Evaris  t.  Agnes  el  oLy  6  Wis.  453, 
There  are  some  facts  and  circumstances  in  this  case  strongly  suggest- 
ive of  such  a  defense,  and  were  it  not  for  the  fact  found  by  the  court 
that  the  deed  was  never  fully  executed,  and  the  further  fact  fully 
established  in  evidence  that  it  was  unstamped  when  put  away  by 
the  plaintiff  in  the  trunk  in  the  manner  described  by  himself  and 
the  other  witnesses,  we  might  possibly  have  some  hesitation  about 
affirming  the  judgment  of  the  court  below  on  this  ground. 

It  appears  from  the  plaintiff's  own  testimony  that  the  trunk  was 
easily  accessible  to  his  son,  the  person  named  in  the  instrument  sis 
grantee,  for  he  says  that  his  son,  who  was  acting  as  town  clerk  at 
the  time,  kept  his  papers  there,  although  he  also  testifies  that  the 
son  had  no  key  to  the  trunk,  but  that  his,  plaintiff's,  wife  kept  the 
key  in  a  smidl  box  in  another  trunk  belonging  to  her  and  which 
was  locked.  A  deed  fully  executed  and  which  had  been  so  kept  or 
deposited  would  seem  to  furnish  some  evidence,  more  or  less  strong, 
of  negligence  on  the  part  of  the  grantor.  It  would  be  unlike  the  case 
of  a  deed  executed  and  deposited  in  escrow,  which  this  court  said  was 
recognized  as  a  legitimate  business  transaction.  But  the  finding  is  that 
the  deed  was  not  fully  executed  nor  was  it  stamped,  and  the 
question  is,  whether  it  was  negligence  so  to  keep  such  an  instru- 
ment, and  we  are  not  prepared  to  say  that  it  was.  It  occurs  to 
us,  as  it  probably  did  to  the  court  below,  that  most  men  of  ordinary 
care  and  circumspection  would  not  have  regarded  this  as  unsafe  or 
imprudent  or  careless.  An  instrument  complete  in  all  its  parts  and 
lacking  nothing  to  give  it  validity  but  delivery  to  the  person  named 
in  it  as  grantee,  might  excite  the  cupidity  of  such  person  to  take 
wrongful  possession  of  it  when  frequent  opportunity  for  that  pur- 
pose was  afforded,  but  that  an  unfinished  instrument,  one  partially 
executed  and  not  ready  for  delivery,  would  present  the  same  tempta- 
tion would  hardly  suggest  itself  to  the  mind  of  any  ordinary  prudent 
and  cautious  man.  It  would  hardly,  occur  to  such  a  man  that  such 
an  instrunirat  would  be  purloined  or  wrongfully  taken,  when  to  give 
it  any  apparent  validity  in  the  hands  of  the  supposed  grantee  tho 
crime  of  forgery  must  also  be  committed.  It  is  for  these  reasons 
that  this  court  is  of  opinion  that  the  facts  proved  were  notsnflQciont 
to  take  tho  case  out  of  tho  ffoneral  rule  of  law  above  stated,  ever 
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taking  the  moet  liberal  yiew  of  the  &ct8  in  favor  of  the  defendants. 
There  are  cases,  however,  the  tendency  of  which  would  seem  to  be 
that  the  failure  of  the  plaintiff  to  suspect  and  treat  his  son  as  a 
knave,  thief  or  criminal,  could  not  be  attributed  to  him  as  negli- 
gence. See  the  able  and  well-considered  opinion  of  the  court  bj 
GHRisnAKOT,  J.,  in  Burson  v.  HurUingtan^  21  Mich.  415  (4  Am. 
R  497),  a  case  involving  the  same  question  with  respect  to  the  delivery 
of  a  negotiable  promissory  note,  and  which,  not  having  been 
delivered  by  the  maker  but  stolen  or  wrongfully  taken  and  put  in 
circulation  by  the  payee,  was  held  void  in  the  hands  of  a  banafide 
holder  for  value.  The  same  case  also  makes  a  distinction  between 
a  note  or  other  instrument  so  obtained  and  one  deposited  in  escrow 
and  afterward  fraudulently  delivered  by  the  depositors,  holding  that 
in  the  latter  case  the  maker  would  be  bound  as  against  an  innocent 
holder  for  value,  on  the  ground  of  the  trust  or  confidence  reposed 
by  him  in  the  depository,  and  upon  the  principle  that,  when  one  of 
two  innocent  persons  must  suffer  by  the  acts  of  a  third,  he  who  has 
enabled  such  third  person  to  occasion  the  loss  must  sustain  it.  Upon 
the  same  question  also  of  negligence,  see  Wait  v.  Pomeroj/f  20  Mich. 
425  (4  Am.  R  395).  It  only  remains,  therefore,  to  be  inquired  whether 
the  evidence  given  on  the  trial  was  such  as  to  sustain  the  finding  of 
the  court  above  quoted. 

We  are  of  opinion  that  the  preponderance  of  testimony  was  decid- 
edly in  favor  of  the  finding.  If  we  omit  from  our  consideration 
entirely  the  testimony  of  the  plaintiff,  which  was  clear  and  strong 
and  whose  credibility  and  fairness  we  discover  nothing  to  impeach, 
except  the  mere  fact  of  his  interest,  the  finding  was  fully  sustained 
by  the  testimony  of  the  witnesses,  Quimby,  Wooden  and  Mrs. 
Scheppe,  who  corroborated  the  plaintiff  in  almost  every  particular 
to  which  he  testified.  Opposed  to  the  testimony  of  these  witnesses 
was  only  that  of  the  witness  Hoxie,  who  testified  merely  to  certain 
admissions  and  conduct  of  the  plaintiff  calculated  to  induce  the 
witness  to  believe  that  the  plaintiff  had  conveyed  the  land  to  his 
son.  In  this,  Hoxie  was  directly  contradicted  by  the  plaintiff,  and 
there  again  the  plaintiff  was  corroborated  by  the  witness  Wooden, 
who  was  present  on  the  occasion  spoken  of  by  Hoxie.  In  every  view 
in  which  the  testimony  presents  itself  to  our  minds,  we  are  con- 
strained to  say  that  this  finding  of  the  court  below  was  correct,  and 
consequently,  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Spauldikg  y.  Ohicaoo  and  Nobthweste&k  Bailwat  GOXPAITTj 

appellant 

(30  wis.  110.) 

Mre  eawmunicattd  £y  reeuon  of  negiigmee.    Bn,ffiiah  datuts$,    BaUroadi. 

Burden  of  proof. 

The  Btat.  6  Anne,  chap.  3,  g  6,  providing  that  "  no  action  eliall  be  maintained 
against  anj  person  in  whose  house  or  chamber  any  fire  shall  accidentallj 
l)egin  "  is  part  of  the  common  law  of  this  coantry ;  otherwise  of  the  staU 
14  Gea  III,  chap.  78,  §  8G,  which  exempts  from  liability  persons  *'  in  whose 
house,  diamber,  stable,  barn,  or  other  building,  or  on  whoM  estate  any  fire 
■hall  accidentally  begin." 

hx  an  action  against  a  railroad  company  to  reooyer  for  injuries  occasioned  by 
the  escape  of  fire  from  one  of  its  engines,  held,  that  the  burden  of  proof  it 
on  the  company  to  show  that  the  engine  was  properly  constructed  and  prop- 
erly managed. 

Action  to  recover  damages  for  injuries  occasioned  to  plaintiff's 
property  by  fire  alleged,  to  have  originated  on  defendant's  roadway, 
by  reason  of  an  unsafe  locomotive,  and  by  reason  of  defendant's 
having  negligently  allowed  dry  and  combustible  matter  tx)  accumu- 
late on  its  roadway.  The  evidence  for  the  plaintiff  tended  to  show 
that  the  fires  which  injured  plaintiff's  woodland,  originated  on 
defendant's  roadway  from  coals  dropped  from  an  engine. 

Upon  the  close  of  plaintiff's  evidence,  defendant  moved  for  a  non- 
suit, on  the  ground  that  plaintiff  had  not  shown  that  the  defend- 
ant's  engine  was  improperly  constructed  or  managed,  which  motion 
was  refused. 

The  defendant's  evidence  tended  to  show  that  its  locomotives 
were  properly  constructed  and  were  provided  with  the  most  approved 
appliances  for  preventing  the  escape  of  sparks  and  fire,  and  that 
they  were  properly  managed ;  that  plaintiff  was  accustomed  to  bum 
the  dry  herbage,  etc.,  from  its  roadway  every  spring  to  prevent  dam- 
age to  adjoining  property,  and  that  portions  of  the  way  on  both 
sides  of  the  place  where  the  fire  was  alleged  to  have  originated  had 
been  so  burnt  over,  but  that  the  point  in  question  was  not  so  burnt 
over  from  the  fact  that  from  the  situation  of  the  point,  and  the 
direction  of  the  wind,  it  could  not  safely  be  done. 

The  other  facts  and  the  instructions  given  by  the  conrt  appear  in 
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the  opinion.    Verdict  and  judgment  for  the  plaintiff;  defendant 
appealed. 

PaoM  S  Ruyety  for  appellant 

Cassaday  £  MerriUy  for  respondent 

DixoK,  C.  J.  That  the  statute  6  Anne,  ohap.  3,  §  6,  enacted  in 
17079  with  the  interpretation  heretofore  supposed  to  have  been  given 
to  it  in  England  in  the  time  of  Blackstone  and  before,  is  in  force 
as  part  of  the  common  law  of  this  State,  was  assumed  by  this  court 
in  the  case  of  Kellogg  v.  77ie  Cliicago  £  Northwestern  Railway  Co,,  20 
Wis-  223 ;  7  Am.  R.  69.  As  will  be  seen  by  the  reference,  the  words 
of  that  statute,  ''in  whose  house  or  chamber  any  fire  shall  acciden- 
tally begin,"  had  been  construed  as  if  the  statute  read,  ''in  whose 
house  or  chamber  any  fire  shall  negligently. hogin,*^  thus  exempting 
from  liability,  as  Blackstone  says,  for  the  loss  or  damage  sustained 
by  others,  the  owner  or  occupant  through  whose  negligence  or 
through  the  negligence  or  carelessness  of  whose  servants  the  fire 
was  set,  his  own  loss  being  regarded  as  sufficient  punishment  for 
such  negligence.  That  statute,  with  the  construction  so  said  to 
have  been  put  upon  it  in  England,  at  and  long  before  the  time  of 
onr  revolution,  has  no  doubt  generally  been  considered  as  constitu- 
ting a  part  of  the  common  law  of  this  State  as  it  probably  has  of  all 
or  nearly  all  of  the  other  States  of  the  Union.  It  was,  as  we  have 
every  reasoii  to  think,  so  looked  upon  as  part  of  the  law  of  the 
colonies  before  the  revolution  and  during  the  period  of  their  depen- 
dence upon  the  laws  and  constitutions  of  Oreat  Britain. 

But  with  respect  to  the  other  British  statute  upon  which  reliance 
18  placed  by  the  railway  company  here,  and  which  was  also  enacted 
before  the  revolution,  namely,  the  statute  14  George  III,  chap.  73, 
§  86,  enacted  in  1774,  which  enlarged  the  operation  of  the  statute 
of  Anne,  by  declaring  *'  that  no  action,  suit  or  process  whatever, 
shall  be  had,  maintained  or  prosecuted  against  any  person  in  whose 
house,  chamber,  stable,  bam  or  other  building,  or  on  whose 
estate  any  fire  shall  after  the  said  twenty-fourth  day  of  June,  acci- 
dentally begin,  nor  shall  any  recompense  be  made  by  such  person  for 
any  damage  suffered  thereby,"  it  is  more  than  doubtful  whether  any 
effect,  indeed  it  seems  quite  clear  that  no  effect  can  be  given  to  it  as 
a  part  of  the  common  law  of  this  country.     The    rule    ^xing   thd 
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period  of  our  reyolution  as  the  time  from  which  the  English  Btatatet 
and  acts  of  parliament  shall  be  considered  as  part  of  the  common 
laws  of  this  country,  or  that  those  statutes  enacted  before  that  time 
and  which  were  adapted  to  our  condition  and  circumstances  as  a 
people,  shall  be  so  considered,  is  a  general  one  adopted  for  conren- 
icnce  merely,  and  which  should  govern  in  the  generality  of  oases, 
but  not  one  intended  to  apply  always  and  to  all  cases  or  to  all  stat* 
Qtes  which  may  have  been  so  enacted,  without  regard  to  any  other 
facts  or  circumstances.  The  fundamental  idea  represented  by  the 
rule  and  upon  which  it  is  based  is,  that  those  statutes  which  were  so 
enacted  and  which  were  suited  to  the  condition  and  circumstances 
of  our  colonial  ancestors,  had  been  received,  acted  upon  and  ratified 
by  them  as  part  of  the  jurisprudence  and  laws  of  the  colonies  before 
the  separation  from  the  mother  country,  and  which,  upon  the  sepa* 
ration,  the  colonists  took  with  them  as  the  still  continuing  law, 
except  where  subsequently  repealed  or  modified  by  positive  legisla- 
tive enactment.  This  view  of  the  reasons  and  grounds  of  the  rule 
would  seem  to  exclude  the  statute  in  question  from  the  operation 
of  it,  since  the  same  was  enacted  on  the  very  eve  of  the  revolution, 
and  at  a  time  when  we  know  our  ancestors,  in  their  colonial  state, 
could  not  have  become  familiar  with,  or  have  ratified  or  adopted  it, 
and  at  a  time,  too,  when,  as  history  shows,  all  or  nearly  all  respect 
for  British  sovereignty  and  British  laws  or  acts  of  parliament  then 
being  passed,  as  well  nigh  extinct  throughout  the  colonies.  That 
our  ancestors  did  nut,  and  could  not  have  adopted  and  acted  upon 
this  statute  as  part  of  their  laws  before  their  independence,  is,  there- 
fore, very  certain.  It  is  certain  from  a  consideration  of  the  time 
and  circumstances  under  which  the  statute  was  enacted,  and  also 
from  a  consideration  of  the  law  as  we  know  it  to  have  been  con- 
stantly understood  and  administered  in  this  country  since  the  revo- 
lution. As  to  the  statute  of  Anne,  we  know  that  it,  with  the  con- 
struction previously  supposed  to  have  been  put  upon  it,  has  been 
generally  understood  and  regarded  as  constituting  a  rule  of  our  com- 
mon law,  because  it  has  been  expressly  so  adjudged  in  some  cases, 
and  because  in  all  the  history  and  records  of  our  judicial  prooeedingg 
there  exists  not  a  precedent,  under  circumstances  where  there  might 
have  been  thousands,  of  an  action  or  recovery  contrary  to  the  pro- 
visions of  that  statute  as  the  same  is  alleged  to  have  been  understood 
in  England,  and  was  doubtless  understood  in  the  colonies  before  the 
revolution  took  place.    But  as  to  this  statute  of  Oeorge  III,  the  his- 
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iory  of  our  law  shows  clearly  and  beyond  the  possibility  of  question 
or  doubt,  that  it  never  has  been  so  understood  or  applied  by  the 
courts  of  this  country.  The  case49  are  most  numerous,  and  to  be 
found  in  the  courts  of  almost  every  State  of  the  Union,  as  well  as  in 
the  Federal  courts,  where  actions  have  been  maintained  and  recoy- 
ei'ies  had  against  proprietors  and  occupants  on  whose  land  or  estate 
fires  have  been  negligently  set  or  negligently  permitted  to  begin  or 
spread  so  as  to  extend  to  and  consume  or  cause  injury  to  the  prop* 
erty  of  others.  In  such  cases  it  has  been  invariably  held  that  the 
negligent  party  is  answerable  in  damage  for  the  losses  of  third  per- 
sons  so  caused  and  sustained. 

The  foregoing  observations  have  been  made  upon  the  supposition 
that  the  statute  of  Geo.  Ill  has  or  should  receive  the  same  construc- 
tion to  relieve  from  liability  for  negligence  which  the  statute  of 
Anne  has  been  supposed  to  have  received.  We  have  seen,  by  the  date 
of  its  enactment,  that  it  had  not  and  could  not  well  have  received  any 
judicial  construction  by  the  courts  of  England,  known  to  our  ances- 
tors during  the  continuance  of  their  colonial  relations,  or  before 
these  relations  ended.  It  did  not  in  fact  receive  any  such  construc- 
tion until  the  year  1847,  more  than  seventy-three  years  after  its 
enactment,  when  it  came  up  for  consideration  before  Lord  Denman, 
C.  J.,  in  the  court  of  queen's  bench,  in  the  case  of  FiUiter  v.  Phip- 
pardy  11  Adolph.  and  El.  K  S.  (63  E.  C.  L.)  347,  in  which  it  was 
construed  not  to  include  cases  of  fire  set  or  produced  by  negligence. 
The  same  statute  or  the  kindred  one  (14  Geo.  Ill,  c.  78)  had  been 
incidentally  considered  four  years  before  in  the  high  court  of  chan- 
cery, by  Lord  Lyndhurst,  in  the  case  of  Viscotml  Canterbury  v. 
The  Attorney- General,  1  Phillip's  Ch.  306,  315,  35>0.  And  in  the 
still  earlier  case  decided  in  the  common  pleas,  in  1837,  Vauglian  v. 
Menlove,  3  Bing.  N.  C.  468  (32  E.  C.  L.  208) ;  S.  C,  4  Scott's  N.  R  244, 
it  had  been  held  that  an  action  lay  against  a  party  for  so  negligently 
constructing  a  hay-rick  on  the  extremity  of  his  land,  that  in  conse- 
quence of  its  spontaneous  combustion  his  neighbor's  house  was 
burned  down,  but  no  reference  whatever  was  made  to  any  statute. 
The  observations  of  Lord  Denman  in  FiUiter  v.  Phippard  are  such 
as  to  cast  great  doubt  upon  the  correctness  of  the  conclusion  of 
Blackstone  and  others  of  high  authority  (Lord  Ltndhurst,  supra), 
as  to  the  proper  construction  and  effect  of  the  statute  of  Anne.  He 
says  it  is  true  that,  in  strictness,  the  word  accidental  may  be 
employed  in  contradistinction  to  willful,  and  so  the  same  fire  might 
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both  begin  accidentally  and  be  the  result  of  negligence;  bat  he  also 
«ays  and  declares  as  in  his  opinion  the  true  construction,  that  it 
may  equally  mean  a  fire  produced  by  mere  chance,  or  incapable  of 
being  ti*aced  to  any  cause,  and  so  stand  opposed  to  the  negligence 
of  either  servants  or  masters.  He  holds  that  the  statute  does  not 
•apply  to  cases  of  fires  produced  by  negligence.  Now  if  the  statute 
urere  applicable  as  a  rule  of  our  common  law,  it  would  seem  that 
we  could  only  take  it  with  the  construction  which  has  thus  been 
given  to  it  by  the  English  courts.  We  have  seen  by  the  English 
cases  cited  and  examined  in  Kellogg*8  case  above,  that  the  courts 
there  have  never  for  a  moment  thought  of  applying  this  statute  so 
as  to  shield  or  protect  railway  companies  from  liability  for  losses 
caused  by  fires  set  through  their  negligence  or  want  of  proper  care, 
or  the  negligence  or  want  of  care  of  their  agents  or  servants.  The 
question  presented  would  seem  to  be  one  making  peculiarly  appli- 
<»iblc  the  remarks  of  Chief  Justice  Marshall  in  Elmendorf  v. 
Taylor,  10  Wheat  159,  that  "  no  court  in  the  universe,  which  pro- 
fessed to  be  governed  by  principle,  would,  we  presume,  undertake  to 
say.  that  the  courts  of  Great  Britain  or  of  France,  or  of  any  other 
nation,  had  misunderstood  their  own  statutes,  and  therefore  erect 
itself  into  a  tribunal  which  should  correct  such  misunderstanding." 
And  again,  proceeding  upon  the  supposition  that  the  statute  in 
•question  was  a  rule  of  our  law,  and  that  it  did,  and  was  intended  at 
the  time  of  its  enactment,  to  excuse  negligence  so  that  no  action 
oould  be  maintained,  we  should  venture  the  suggestion  with  strong 
expectation  that  it  would  generally  be  assented  to  as  correct,  that 
the  rule  so  enacted  would  be  inapplicable  to  the  case  of  a  railway 
company.  It  would  need  no  argument  to  show  that  railway  engines, 
moving  at  the  greatest  velocity  and  conveying  their  fire  through  the 
length  and  breadth  of  the  land,  and  which  with  the  utmost  precau- 
tions for  the  safety  and  protection  of  property,  and  with  the  obliga- 
tion of  great  care  imposed  on  their  managers,  are  still  very  dangerous, 
were  not  within  the  contemplation  of  the  framers  of  the  statute.  No 
such  machinery  was  then  known,  nor  was  it  invented  and  thus  put 
to  use  until  more  than  half  a  century  after  the  act  was  passed^  It 
would  seem,  therefore,  to  be  a  great  stretch  of  construction  to  apply 
the  statute  to  such  a  case.  Hence,  in  no  view  we  can  take  of  these 
English  statutes,  do  they  seem  to  afford  the  slightest  ground  for  reliev* 
ing  the  railway  company  from  responsibility  for  the  injurious  conse- 
<im  n^es  produced  by  its  own  negligence.    The  questiou  whether  neg- 
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ligence  as  to  the  construction  and  management  of  a  locomotive  is  to  be 
implied  from  the  mere  fact  of  fire  having  escaped  from  it  bj  which 
property  is  destroyed,  so  as  to  cast  the  burden  upon  the  company,  of 
showing  that  it  was  properly  constructed  and  properly  managed,  is  one 
if  1  tb  respect  to  which  there  seems  to  be  a  clear  and  decided  conflict  of 
authority.  The  rule  of  the  English  courts  and  that  of  many  of  the 
Amencan  States,  is  that  the  burden  of  making  this  ])roof  rests  upon 
the  company  when  property  is  thus  shown  to  have  been  destroyed. 
Aldridge  v.  The  Great  Western  Railway  Co,,  3  Man.  &  Gr.  516  (42 
E.  0.  L.  272) ;  Piggot  v.  Eastern  Counties  Railway  Co.,  3  Man., 
Gr.  &  Scott,  229  (54  E.  C.  L.  228);  Gibson  v.  The  South  Eastern 
Railway  Co.,  1  Fost  &  Finl.  23 ;  Ellis  v.  Ports.  (6  Row.  R.  R.  Co., 
2  Ired.  I^iw,  138;  Herring  v.Wil.  iB  Ron.  R.  R.  Co.,  10  id.  402  ; 
Buyett  y.  Phil.  <&  Read.  R.  R.  Co.,  23  Penn.  St.  373;  Hull  v.  Sacra- 
me7ito  ValU^  H.  R.  Co.,  14  Cal.  387;  Bass  v.  Cliicago,  Burl,  d  Quincy 
R.  R.  Co.,  28  ni.  9 ;  niinois  Central  R.  R.  Co.  v.  Mills,  42  id.  407 ; 
McGready  v.  Railroad  Co.,  2  Strobh.  Law,  356 ;  Clevelands  v.  Grand 
Tru?ik  Railway  Co.,  42  Vt.  449 ;  Baltimore  &  Susquehayma  R.  R. 
Co.  T.Woodruff,  4  Md.  242.  The  reasons  in  support  of  this  rule  are 
well  stated,  among  others,  in  the  case  of  The  Illinois  Central  R.  R. 
Co  V.  Mills.  The  law  upon  this  subject  is  that  the  companies,  in 
the  construction  of  their  engines,  are  bound  not  only  to  employ  all 
due  care  and  skill  for  the  prevention  of  mischief  arising  to  the  prop- 
erty of  others,  by  the  emission  of  S2)arks  or  any  other  cause,  but 
they  are  also  bound  to  avail  themselves  of  all  the  discoveries  which 
science  has  put  within  their  reach  for  that  purpose,  provided  they 
are  such  as  under  the  circumstances  it  is  reasonable  to  require  the 
•companies  to  adopt  Dimmock  v.  North  Staffordshire  Railway  Co., 
4  Fost  &  Finl.  1063.  The  reasons  given  for  requiring  the  companies 
o  show  that  this  duty  has  been  performed  on  their  part,  are  th  at 
the  agents  and  employees  of  the  road  know,  or  are  at  least  bound  to 
know,  that  the  engine  is  properly  equipped  to  prevent  fire  from 
escaping,  and  that  they  know  whether  any  mechanical  contrivances 
were  employed  for  that  purpose,  and  if  so,  what  was  their  character, 
whilst,  on  the  other  hand,  persons  not  connected  with  the  road  and 
who  only  see  trains  passing  at  a  high  rate  of  speed,  have  no  such 
means  of  information,  and  the  same  is  inaccessible  to  and  cannot  be 
obtained  by  them  without  great  trouble  and  expense,  and  then  often 
only  as  a  favor  from  the  company,  which,  under  the  circumstances^ 
ihe  company  would  be  very  likely  to  withhold.    These  consideration* 
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seem  to  tbis  court  to  afford  very  clear  and  satisfactory  grounds  in 
support  of  the  rule,  and  inasmuch  as  this  court  hoH  sanctioned  the 
principle,  if  not  the  very  rule  itself,  in  cases  of  this  kind,  in  Odlpin 
V.  TJie  Chicago  and  Northwestern  Railway  Co.,  19  Wis.  608,  609,  we 
ai*e  not  inclined  to  depart  from  such  principle  or  to  refuse  our  assent 
to  the  rule  as  held  by  the  cases  above  referred  to.  The  authorities 
in  opposition  to  this  rule  are,  it  is  admitted,  quite  numerous,  and 
by  most  respectable  judicial  tribunals,  but  as  this  court  cannot 
approve  them,  and  as  reference  to  them  may  be  obtained  from  any 
elementary  work  of  recent  date,  no  further  allusion  is  made  to  them 
here. 

In  the  present  case  the  railway  company  appears  to  have  assumed 
the  burden  of  showing  that  at  and  about  the  times  the  fires  in  ques- 
tion were  communicated,  its  engines  were  properly  equipped  and 
provided  with  all  the  most  modern  and  approved  appliances  for 
preventing  the  escape  of  sparks  and  fire.  The  testimony  upon  this 
subject  was  quite  full,  and,  in  the  judgment  of  this  court,  quite 
satisfactory,  if  not  conclusive,  that  there  was  no  want  of  proper  care 
or  precaution  in  this  respect  on  the  part  of  the  company.  Coun- 
sel for  the  company  asked  an  instruction  to  the  effect  that  the 
evidence  showed  that  the  engines  were  in  good  order,  properly 
constructed  and  provided  with  all  the  usual  appliances  in  use  at 
the  time  of  the  occurrence  of  the  fires,  etc.,  thus  withdrawing 
that  question  from  the  consideration  of  the  jury,  which  instruc- 
tion the  court  refused  to  give.  It  seems  to  be  supposed  by  oounsel 
for  the  plaintiff  that  the  very  utmost  strictness  of  proof  is  required 
upon  this  point,  coming  down  to  the  very  moment  when  the  fire 
escaped,  and  showing  that  at  that  time  there  was  no  defect  or  want 
of  repair  in  the  engine,  or  otherwise  the  company  does  not  rebut  the 
presumption  of  negligence  arising  from  the  fact  of  fire  having 
escaped.  The  proof  in  the  case  shows,  and  it  is  a  truth  attested  by 
common  experience,  that  by  no  means,  which  the  ingenuity  or 
cunning  of  man  has  yet  been  able  to  devise  or  discover,  can  the 
escape  of  sparks  and  coals  of  fire,  under  such  circumstances,  be 
entirely  prevent^ed.  Some  fire,  under  all  circumstances  and  under 
even  the  best  condition  of  the  engine  to  prevent  it,  will  sometimes 
escape.  The  presumption,  therefore,  of  negligence  or  of  the  want 
of  proper  equipments,  arising  from  the  mere  fact  of  fire  having 
escaped  is  not  conclusive,  nor,  indeed,  a  very  strong  one,  but,  of  the 
TWO,  rather  weak  and  unsatisfactory.     It  i.s  indulged  in   merely  for 
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the  purpose  of  patting  the  oompahy  to  proof  and  compelling  it  to 
explain  and  show,  with  a  reasonable  and  fair  degree  of  certainty,  uoc 
by  the  highest  and  most  clear  and  unmistakable  kind  of  evideucc, 
that  it  had  performed  its  duty  in  this  particular.  Hence,  eTideiioe 
showing  that  the  engines  passing  over  a  road  were  properly  ooii- 
Btructed  and  equipped  and  were  subjected  to  the  vigilant  and  care- 
ful inspection  of  a  competent  and  skillful  person,  as  often  as  once 
in  two  days,  and  found  to  be  in  proper  order,  would  seem  to  satisfy 
the  requirements  of  the  rule.  In  this  case,  therefore,  were  there  no 
other  question  in  it  but  upon  the  refusal  of  the  instruction  above 
referred  to,  we  should  have  great  hesitation  in  determining  that  the 
judgment  ought  not  to  be  reversed  on  that  ground. 

The  eleventh  instruction  or  request  to  charge,  asked  by  the  com  * 
pany,  was  in  these  words:  " The  defendant  was  not  bound  to  burn 
the  dry  vegetation  on  any  portion  of  its  way,  when,  by  reason  of  the 
direction  and  force  of  the  wind,  or  other  attendant  circumstances  it 
would  endanger  its  own  property  or  the  property  of  others  to  do  so.'' 
This  request  was  refused  and  an  exception  taken.  It  seems  to  have 
been  taken  for  granted  on  the  trial  below  and  in  this  court,  that  the 
only  or  the  most  practicable  and  useful  method  resorted  to  by  rail- 
way companies  to  remove  the  dry  grass  and  other  combustible  mate- 
rials such  as  forest  leaves,  etc.,  accumulating  on  the  right  of  way, 
is,  under  the  supervision  of  the  workmen,  to  bum  them  in  the  way 
on  either  side  of  the  track,  thus  making  a  non-inflammable  belt,  the 
land  on  both  sides  being  burned  over,  from  the  track  to  the  fences 
or  boundaries  of  the  company's  land  on  either  side.  To  carry  on 
this  operation  with  safety,  many  things  must  be  taken  into  account, 
and  especially  the  course  of  the  wind  when  that  is  blowing.  The 
fire  must  be  set  to  the  windward  of  the  track  so  that  it  will  be 
carried  in  the  direction  of  the  track,  which  will  operate  to  interrupt 
its  passage,  and  not  be  taken  in  the  direction  of  the  adjoining  fields 
on  the  side  where  set,  from  which  mischief  and  the  destruction  of 
property  might  ensue.  There  was  some  evidence  and  enough,  w^ 
think,  to  have  carried  the  question  to  the  jury,  whether  the  failure 
of  the  company  to  remove  in  this  way  the  dry  grass  and  leaves  from 
the  place  where  the  fire  is  shown  to  have  been  communicated,  was 
or  was  not  negligence  or  an  omission  of  duty  on  its  part  for  which 
it  should  be  held  to  respond  in  damages  to  the  plaintiff  in  this 
action.  The  duty  of  removing  such  inflammable  materials  from  the 
wav  ownetl  bv  the  company,  implies  as  of  course  that  the  company 
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is  to  have  reasonable  time  and  opportunity  for  that  porposey  if 
the  accumulation  of  such  materials  be  unavoidable,  or  if  not  suf- 
fered or  caused  by  the  neglect  of  the  company.  It  appears  that  the 
fires  here  occurred  in  early  spring  and  s^ou  after  the  grass  and  leaves 
became  dry  and  inflammable,  and  there  was  some  evidence  tending  to 
sliow  that,  owing  to  the  direction  and  force  of  the  wind,  which  the 
witnesses  saj  blew  most  of  the  time  in  the  same  direction,  and  owing 
aiso  to  some  peculiarities  of  exposure  at  that  point,  it  being  upon  the 
edge  of  some  timber  land  which  was  covered  with  dry  leaves,  no 
reasonable  and  fair  opportunity  had  yet  been  afforded  to  the  com- 
pany or  to  the  workmen  in  its  employ,  to  burn  off  the  way  on  that 
side  of  the  railroad  track.  The  testimony  tended  also  to  show  that 
the  workmen  had  been  previously  engaged,  as  time  and  opportunity 
w^re  presented,  in  burning  off  the  way  in  both  directions  from  that 
point,  but  had  not  burned  there  for  the  reasons  above  stated.  The 
testimony  fails  to  show  that  there  was  any  other  fit  or  feasible  means 
of  removing  the  combustible  materials  than  by  burning,  to  which 
the  company  should  have  resorted  when  that  method  became  imprac- 
ticable. The  testimony  does  not  clearly  show  that  no  reasonable 
opportunity  had  been  presented  for  burning  at  that  place,  but  it 
tt'nds  to  show  that,  and  at  the  same  time  to  show  that  it  was  a  plaoc 
more  than  ordinarily  exposed  to  danger  from  Ure,  and  which  on  thai 
account  should  have  received  the  earliest  attention  practicable  on 
tlie  part  of  the  workmen  and  servants  of  the  company.  On  the 
whole,  we  are  of  opinion  that  the  testimony  was  such  that  it 
should  have  been  submitted  to  the  jury  to  say  whether  there  was 
any  negligence  on  the  part  of  tho  company  in  this  particular  or  not, 
and  that  the  instruction  under  consideration  should  for  this  reason 
have  been  given.    For  this  error  the  judgment  must  be  reversed. 

Several  other  questions  have  been  raised  and  discussed  by  counsel 
in  argument,  but  it  is  impossible  for  this  court  now  to  consider  and 
determine  them,  although  some  of  them  might  with  propriety  be  so 
considered  and  determined.  An  interesting  question  touched  in 
argument  is  that  respecting  negligence  actual  or  contributory  on  the 
part  of  the  land  owner  who  suffers  combustible  materials  like  dry 
forest  leaves  to  accumulate  on  his  own  land,  which  are  forced  and 
drifted  by  the  wind  upon  the  right  of  way  of  the  company,  and  there 
si't  on  fire,  to  his  injury,  or  to  the  injury  of  the  company  or  others. 
Whtit  tho  liability  of  the  company  may  be  with  respect  to  sucli 
owner  for  injuries  thus  sustained  by  him,  and  wliat  its  obligation 
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i^'lth  respect  to  him  and  to  others  whose  property  uiay  in  this  man- 
ner become  exposed,  to  remove  the  inflammable  substances  so  driyen 
and  carried  upon  its  way,  will  be  intei*estiug  questions  when  they 
arise,  but  it  is  unnecessary  to  consider  them  here.  No  question  of 
the  kind  seems  yet  to  have  come  up  for  adjudication,  except  that 
presented  by  the  windrow  of  weeds  and  tickle  grass  in  the  case  of 
Brown  y.  Han.  di  St.  Joseph  B.  B.  Co.,  37  Mo.  288,  298,  which  in- 
Tolved  a  somewhat  similar  point 

JudgfMfU  reversed  and  a  venire  de  novo  awarded. 


BowAV,  plaintiff  in  error,  T.  BlATl. 

(80  wis.  M.) 
OriminaikHe,    Separation  ^ Jury.    OonetUtUkmalkhs.   "  Due  precees  eflem^^ 

On  the  trial  of  an  Information  for  murder,  which  lasted  through  fiye  days,  th# 
Jury  was  permitted  to  separate  for  meals  and  at  night  and  during  one  Sunday. 
The  defendant  was  convicted  of  manslaughter.  HM,  that  in  the  aheenoe  of 
proof  that  this  separation  of  the  jury  worked  no  harm  to  the  defendant  the 
verdict  was  void  and  should  be  set  aside  and  a  new  trial  granted. 

A  constitutional  provision  that  no  person  shall  be  held  to  answer  for  a  criminal 
offense  "unless  upon  presentment  or  indictment  of  a  grand  Jury,**  wae 
amended  hy  substituting  the  words  '*  without  due  process  of  law."  BM, 
tliat  a  statute  subsequentlj  passed  giving  courts  Jurisdiction  to  try  prosecn- 
tions  for  felonies  upon  information,  was  not  in  contravention  either  of  the 
constitution  as  amended  or  of  the  fourteenth  amendment  of  the  eonstitutioii 
of  the  United  Stotes. 

Error  to  the  municipal  court  of  Milwaukee  county. 

'L'he  plaintiff  in  error  was  convicted  in  said  court,  of  manslaughter 
in  the  first  degree  upon  the  following  information :  '*  I,  G.  E.  Martin, 
district  attorney  for  said  county,  hereby  inform  tne  court  that  on 
tlie  twenty-eighth  day  of  April,  in  the  year  one  thousand  eight  hun* 
dred  and  seventy-one,  at  said  county,  James  Rowan  did  willfully, 
feloniously,  and  of  his  malice  aforethought,  kill  and  murder  Charles 
McEenzie,  against  the  peace  and  dignity  of  the  State  of  Wisconsin. 
I,  0.  E.  Martin,  district  attorney  for  said  county,  hereby  further 
inform  the  court  that  on  the  twenty-eighth  day  of  April,  in  the 
year  one  thousand  eif^ht  hundred  and  seventy-ono,  jif  said  miiirv. 
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the  said  James  Rowan  did  willfully  and  feloniously  kill  and  slay 
Charles  McEenzie,  against  the  peace  and  dignity  of  the  State  of 
Wisconsin/'  The  facts  of  the  case  appear  m  the  opinion.  Verdict 
and  judgment  against  the  defendant 

Samuel  Howard  c£  J.  P.  C.  Coitrilly  for  plaintiff  in  error. 

S.  ti.  Barlow y  attorney-general^  for  the  State. 

Cole,  J.  [After  deciding  some  preliminary  questions.]  After  ver- 
diet,  a  motion  was  made  for  a  new  trial  on  yarious  grounds,  only 
one  of  which  do  we  deem  it  necessary  to  further  notice.  It  appears 
from  the  hill  of  exceptions,  that  the  trial  lasted  five  days  and  was 
adjourned  over  one  Sunday.  It  further  appears  that  during  the 
recess  of  the  court,  both  at  noon  of  each  day  and  each  night,  and 
from  the  26th  to  the  28th  day  of  August  (the  trial  continuing 
through  the  29th),  the  jury  separated,  and  were  thus  not  kf'pt 
together  from  the  commencement  to  the  close  of  the  trial.  It  is 
claimed  by  the  plaintiff  in  error  that  this  separation  vitiated  the 
verdict,  and  constituted  a  legal  ground  for  setting  it  aside  and 
granting  a  new  trial.  It  appears  to  us  that  this  position  is  sound 
and  must  prevail.  There  does  not  seem  to  be  any  controversy  about 
the  flEict  that  the  jury  were  permitted  to  separate  as  above  stated. 
Doubtless  it  was  within  the  knowledge  of  the  court,  since  it  is  so 
stated  in  the  bill  of  exceptions,  as  a  part  of  the  history  of  the  trial 
Neither  was  there  any  proof  made  on  the  part  of  the  State  that  this 
separation  of  the  jury  worked  no  harm  to  the  plaintiff  in  error.  The 
law  upon  this  subject  was  settled  in  this  State  in  the  case  oiKeenan 
▼.  StaU^  8  Wis.  132.  In  that  case  Chief  Justice  Whitok,  after  refer- 
ring to  the  conflict  of  opinion  upon  this  question,  says:  ^  But  we 
think  in  trials  for  capitsd  offenses,  the  better  rule  is,  to  hold  that 
unless  it  appears  that  the  separation  of  the  jurors  was  not  followed 
by  improper  conduct  on  their  part,  nor  by  any  circumstances  calcu- 
lated to  exert  an  improper  influence  on  the  verdict,  the  verdict 
should  be  set  aside  in  case  of  conviction."  This  decision  is  strictly 
in  point  upon  the  question  we  are  considering.  It  is  answered  on 
the  part  of  the  State,  that  this  is  not  a  capital  case,  and  that  there- 
fore the  rule  in  regard  to  the  separation  of  the  jury  does  not  apply 
to  it  That  rule,  it  is  said,  was  established  in  faw>rem  vita  exclu- 
sively.     In  this  case  the  information  contained  what  under  r.ho 
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former  practice  would  be  called  a  count  for  murder,  and  alao  one 
for  manslaughter.  And  as  already  obsenred,  the  plaintiff  in  error 
was  found  guilty  of  manslaughter  in  the  first  degree.  The  case  iu 
all  its  features  is  precisely  like  that  of  Keenan  v.  Staiet  and  it  is 
impossible  to  make  any  distinction  between  them.  We  do  not  feel 
inclined  to  disturb  the  rule  of  that  case,  and  it  is  manifest  if  it  is 
applied  here,  it  is  entirely  decisive  upon  the  question  before  us.  So 
that  we  are  compelled  to  hold  that  there  must  be  a  new  trial  in  the 
case  on  account  of  the  separation  of  the  jury  during  the  trial,  and 
because  of  the  misdirection  of  the  court  as  to  what  constituted  the 
statutory  offense  of  manslaughter  in  the  first  degree.  Howerer,  in 
ordering  a  new  trial,  ez  necessitatOy  we  disaffirm  the  points  made  on 
the  motion  in  arrest  of  judgment  But  it  is  due  alike  to  the  great 
importance  of  those  questions  as  well  as  to  the  ability  and  learning 
displayed  by  counsel  on  both  sides,  in  the  argument,  that  we  indi- 
cate to  some  extent  our  views  upon  them.  And  it  is  insisted  on 
behalf  of  the  plaintiff  in  error: 

1st  That  chapter  137,  Laws  of  1871,  in  so  far  as  it  allows  an 
information  to  be  filed  and  a  party  to  be  put  on  trial  thereon  for 
felony y  contravenes  the  provisions  of  section  8,  article  1  of  the  oon« 
•tituiion  of  this  State. 

2d.  That  the  same  law,  in  so  far  as  it  allows  an  information  tc  l« 
filed,  and  a  party  put  on  trial  thereon  for  felony^  oontrayenes  the 
14th  amendment  to  the  constitution  of  the  United  States. 

3d.  That  section  12  of  chapter  137  contravenes  that  portion  of 
section  1,  article  1  of  the  constitution  of  this  State,  which  provides 
that  in  all  criminal  prosecutions  the  accused  shall  enjoy  the  right 
*  *  *  to  demand  the  nature  and  canse  of  the  accusation  against 
him.'' 

The  first  clause  of  section  8,  article  1  of  the  constitution  originally 
declared  that  *'  no  person  shall  be  held  to  answer  for  a  criminal 
o&nse,  unless  on  the  presentment  or  indictment  of  a  grand  jury." 
This  clause  was  amended  in  1870  so  as  to  read, ''  no  person  shall  bt: 
held  to  answer  for  a  criminal  offense  without  due  prooess  of  law.' 
Ohapter  137  of  the  Laws  of  1871  provides  that  the  sereral  courts  of 
this  State  shall  possess  and  may  exercise  the  same  power  and  juris- 
diction to  try  prosecutions  upon  information  for  all  crimes  as  they 
|K>ssess  and  may  exercise  in  cases  of  like  prosecution  upon  indict- 
ment This  is  a  proseontion  upon  an  information  under  this  enact- 
ment 
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Now  the  first  point  above  stated,  really  raises  this  questiGii :  Does 
the  amendment  change  in  any  way  the  force  and  meaning  of  the 
original  section  of  the  constitution  ?  It  is  claimed  by  the  oonnsel 
for  the  plaintiff  in  error,  that  the  words  **due  process  of  law,** 
as  used  in  the  amendment,  meant  simply  this,  that  no  person 
shall  be  tried  for  a  felony,  except  "on  the  presentment  or  indicia 
ment  by  a  grand  jury:'  It  is  very  evident  that  if  this  argument 
is  sound,  the  amendment  to  the  constitution  has  no  force  or  yalue 
whateyer,  and  is  a  mere  nugatory  act  It  is  certainly  a  fact  that 
cannot  be  controverted,  that  this  amendment  was  agreed  to  by 
a  majority  of  the  members  elected  to  each  house  of  two  successire 
legislatures,  and  was  submitted  to,  and  approved  and  ratified 
by  the  people  at  a  general  election.  Xnd  it  is  absolutely  cer- 
tain that  the  sole  and  only  object  was  to  aboJish  the  grand  jury, 
or  to  change  the  constitutional  provision  which  required  that  sJl 
prosecutions  for  felony  should  be  upon  presentment  or  indict- 
ment by  a  grand  jury.  This  was  the  sole  purpose  of  the  amend- 
ment. Now  the  proposition  that  an  amendment  thus  agreed  to 
by  the  members  of  two  legislatures  —  ratified  by  a  vote  of  the 
people — confessedly  mtended  to  do  away  with  the  necessity  of 
prosecuting  for  all  crimes  and  felonies  by  indictment — has  changed 
nothing,  and  means  nothing,  but  leaves  the  original  provision  of 
the  constitution  really  in  force  —  or  rather  has  merely  re-enacted 
and  re-adopted  it — is  a  proposition  which  surely  strikes  the  mind 
with  some  surprise.  And  yet  this  is  the  result  of  the  argument 
founded  upon  the  language  used  in  the  amendment  to  the  8th  arti- 
cle of  our  constitution.  It  is  an  elementary  rule,  in  the  construc- 
tion of  statutes,  and  especially  in  the  construction  of  so  solemn  an 
instrument  as  a  written  constitution,  to  give  some  effect,  if  possible, 
to  every  part  of  it.  This  rule  would  of  course  be  overthrown  by  a 
decision  that  the  amendment  amounted  to  nothing,  or  rather  had 
precisely  the  same  legal  effect  and  meaning  as  the  original  section. 
What  meaning,  therefore,  is  to  be  attached  to  the  words  ^^due  process 
cf  lawJ'  as  found  in  this  amendment  to  our  State  constitution,  will 
appear  from  our  remarks  upon  that  language,  as  found  in  the  14th 
amendment  to  the  constitution  of  the  United  States.  The  clause 
in  the  latter  amendment  bearing  upon  this  question  is:  '^No  State 
shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States ;  nor  shall  any  State 
deprive  any  person  of  life,  liberty  or  property  without  due  process 
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of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 

The  exposition  of  the  proper  meaning  of  the  words  ^'du$  process 
of  law!^  as  found  in  the  constitution  of  the  United  Stales  and  in 
the  constitutions  of  many  States  of  the  Union,  is  a  subject  which 
has  frequently  engaged  the  attention  of  courts  and  legal  writers. 
And  the  definitions  of  these  terms,  as  found  in  the  authorities,  are 
far  from  being  in  accord  and  completely  applicable  to  all  the  cases 
which  have  arisen.  Chancellor  Kent  says :  *'  The  words,  by  the  law 
of  the  land,  as  used  originally  in  Magna  Charta  in  reference  to  this 
subject,  are  understood  to  mean  due  process  of  law,  that  is,  by 
indictment  or  presentment  of  good  and  lawful  men;  and  this,  says 
Lord  Coke,  is  the  true  sense  and  exposition  of  these  words.  JTie 
better  and  larger  definition  of  due  process  of  law  is,  that  it  means 
law  in  its  regular  course  of  administration  through  courts  of  jus- 
tice!^ 1  Com.  (10th  ed.)  601.  Sedgwick  on  Stat  and  Con.  Law, 
531,  remarks  that  perhaps,  in  most  respects,  there  is  nowhere  to  be 
met  with  a  better  definition  of  the  phrase,  than  that  found  in  the 
argument  of  Mr.  Webster,  in  the  Dartmouth  College  case,  which  is: 
"  By  the  law  of  the  land  is  more  clearly  intended  the  general  law 
which  hears  before  it  condemns;  which  proceeds  upon  inquiry,  and 
renders  judgment  only  after  trial.  The  meaning  is,  that  any  citizen 
shftll  hold  his  life,  liberty,  property  and  immunities  under  the  pro- 
tection of  general  rules  which  govern  society.  Every  thing  which 
may  pass  under  the  form  of  enactment  is  not  the  law  of  the  land." 
Judge  CooLEY  thinks  this  definition  ''is  apt  and  suitable  as  applied 
to  judicial  proceedings,  which  cannot  be  valid  unless  they  proceed 
upon  inquiry,  and  render  judgment  only  after  trial.'*  Limitations, 
p.  354.  In  Mayo  v.  Wilson,  1  N.  H.  53,  a  case  which  involved  the 
validity  of  a  statute  which  authorized  the  arrest,  by  the  selectmen, 
of  persons  suspected  of  traveling  unnecessarily  on  Sunday,  the 
court  construed  the  phrase  "/A<?  law  of  the  land''  as  used  in  the  bill 
of  rights  in  the  constitution  of  New  Hampshire ;  and  Richardson, 
C.  J.,  said  he  had  no  doubt  the  words  meant  the  same  thing  and 
not  an  equivalent  expression  to  the  phrase  by  due  process  of  law, 
and  he  illustnitod  its  meaning  as  follows.  No  subject  shall  be 
arrested  but  by  the  law  of  the  land;  that  is,  by  due  process  ol 
law  warranted  by  the  constitution,  by  the  common  law  adopted 
bv  the  constitution  and  not  altered,  or  by  statutes  made  in 
pursuance-  o*   the  constitution,     Thns  if  the  house  of   rppres«n- 
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fcati^es  were  to  commit  or  arrest  a  person  for  a  contempt  in 
their  prefienoe,  it  would  be  by  process  of  law  expressly  warranted  by 
the  constitution.  If  this  court  were  to  arrest  a  person  for  a  con- 
tempt in  its  presence,  it  would  be  by  process  of  law  warranted  by 
the  common  law  adopted  by  the  constitution.  When  an  individual 
is  arrested  for  traveling  on  Sunday,  it  is  by  process  warranted  by  a 
statute  made  in  pursuance  of  the  constitution/'  p.  58.  See  also 
Dartmouth  College  v.  Woodward,  id.  Ill,  129.  In  Wynehames  v.  Tlie 
People,  13  N.  Y.  378,  Judge  Comstock  defines  the  terms  "  law  c/  tite 
land'*  and  "due  process  of  law,"  to  mean  "that  where  rights  are 
acquired  by  the  citizen  under  the  existing  law,  there  is  no  power  in 
any  branch  of  the  government  to  take  them  away;  but  when  they 
are  held  contrary  to  the  existing  law  or  are  forfeited  by  its  violation, 
then  they  may  be  taken  from  him  —  not  by  an  act  of  the  legisla- 
ture, but  in  the  due  administration  of  the  law  itself,  before  the  judicial 
tribunals  of  the  State,"  p.  393;  see  opinions  of  Judges  Johnson  and 
Selden  in  the  same  case,  pp.  416-433.  In  Taylor  v.  Porter,  4  Hill, 
140,  and  in  Embury  v.  Connor,  3  Comst  511,  the  expressions  are 
expounded  by  Judges  Bronsok  and  Jewett,  who  concur  in  the 
opinion  that  the  phrase  due  process  of  law  imports  at  least  a  judicial 
trial,  and  not  a  mere  declaration  of  legislative  will  by  the  passing  of 
a  law.  There  is  a  very  able  discussion  of  the  equivalent  expression 
"  by  the  law  of  the  land,"  in  the  case  of  Jozies  v.  Robhine,  8  Gray^ 
829.  In  that  case  it  was  held  that  a  statute  which  gave  a  single 
magistrate  authority  to  try  an  offense  punishable  by  imprisonment 
in  the  State  prison,  without  presentment  by  a  grand  jury,  was 
unconstitutional,  because  violative  of  the  provision  in  the  bill  of 
rights,  which  declared  that  no  person  should  be  deprived  of  his  life 
or  liberty  "  but  by  the  judgment  of  his  peers,  or  the  law  of  the  land." 
There  is,  however,  in  this  case  a  dissenting  opinion  by  Mr.  Justice 
Merrtck,  in  which  he  reviews  a  great  many  authorities  and  demon- 
strates quite  satisfactorily  to  my  mind,  at  least,  that  the  phrases  ^'  by 
the  law  of  the  land  "  and  ^'  by  presentment  or  indictment  of  a  grand 
jury,"  had  not  acquired,  nor  been  adjudged  anywhere  to  be  equiva- 
lent or  synonymous  expressions. 

It  would  be  a  very  laborious  task,  ard  would  really  serve  no  use- 
ful purpose  to  refer  to  all  the  authorities  where  the  expressions  '^  by 
due  process  of  law,"  "  by  the  law  of  the  land,"  "on  presentment  or 
indictment  by  a  grand  jury  "  have  been  considered  and  defined* 
But  the  result  of  the  bettor  opinion  of  courts  and  commentators  in 
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this  ooantry,  in  respect  to  the  meaning  of  the  words  '^  by  due  prooesa 
of  law ;  *'  *'  by  the  law  of  the  land,"  as  used  in  the  constitution  of  the 
United  States  and  in  various  State  constitutions  is,  that  thej  are 
equivalent  expressions,  and  in  the  language  of  Judge  Bbonsox^ 
cannot  and  do  not  ''mean  less  than  a  prosecution  or  suit,  instituted 
jmd  conducted  according  to  the  i>re8cribed  forms  and  solemnities 
for  asceitaining  guilt  or  determining  the  title  to  property.'*  Taylor 
V.  Porter,  supra,  147.  Thus,  the  larger  and  better  definition  of  those 
terms,  spoken  of  by  Chancellor  Kent,  is  that  they  mean  "  law  in 
its  singular  course  of  administration,  through  courts  of  justice." 
And  the  object  of  this  limitation  upon  the  powers  of  the  States  is 
to  secure  to  every  person  within  their  jurisdiction,  irrespective  of 
color  or  previous  condition,  '^  the  equal  protection  of  the  laws,"  and 
that  every  one  should  be  judged  and  have  his  rights  determined  by 
the  same  rules  which  are  applied  to  settle  the  rights  of  the  rest  of 
the  community.  The  historical  origin  of  the  14th  amendment  to 
the  constitution  <n  the  United  States  is  familiar  to  all  persons  in 
this  country.  Prior  to  its  adoption  there  was  a  class  of  persons  in 
the  States  which  on  account  of  the  state  of  public  sentiment  wore 
particularly  exposed  to  oppressive  and  unfriendly  local  legislation. 
They  were  liable  to  be  despoiled  of  their  property,  or  to  be  deprived 
of  their  rights,  privileges  and  immunities  in  an  arbitrary  manner, 
and  without  "  diie  procejo^  of  law.^  And  the  object  of  this  amend- 
ment was  to  protect  this  class  especially  from  any  arbitrary  exercise 
of  the  powers  of  the  State  governments,  and  to  secure  for  it  equal  and 
impartial  justice  in  the  administration  of  the  law,  civil  and  criminaL 
But  its  design  was  not  to  confine  the  States  to  a  particular  mode  of 
procedure  in  judicial  proceedings  and  prohibit  them  from  prosecut* 
ing  for  felonies  by  information,  instead  of  by  indictment,  if  they 
choose  to  abolish  the  grand  jury  system.  And  the  words  ^^d'iu 
process  oflaw,^^  in  this  amendment,  do  not  mean  and  have  not  the 
effect  to  limit  the  powers  of  the  State  governments  to  prosecutions 
for  crimes  by  indictments,  but  these  words  do  mean  law  in  its  regu- 
lar course  of  administration  according  to  the  prescribed  forms  and 
in  accordance  with  the  general  rules  for  the  protection  of  individual 
rights.  Administration  and  remedial  proceedings  must  change 
from  time  to  time  with  the  advancement  of  legal  science  and  the 
progress  of  society,  and  if  the  people  of  the  State  find  it  wise  and 
expedient  to  abolish  the  grand  jury  and  prosecute  all  crimes  by 
information,  there  i^  nothing  in  our  State  con^titiirinn  jis  it  now 
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stands,  and  nothing  in  the  14th  amendment  to  the  constitation  of 
the  United  States,  which  prevents  them  from  doing  so. 

The  12th  section  of  chapter  137  provides  that  "in  indictments  or 
informations  for  murder  or  manslaughter,  it  shall  not  be  necessary 
to  set  forth  the  manner  in  which  or  means  by  which  the  death  oi 
the  deceased  was  caused,  but  it  shall  be  sufficient  in  any  indictment 
or  information  for  murder,  to  charge  that  the  accused  did  willfully, 
feloniously  and  of  his  malice  aforethought,  kill  and  murder  the 
deceased;  and  in  any  indictment  or  information  for  manslaughter, 
it  shall  be  sufficient  to  charge  that  the  accused  did  feloniously  kill 
and  slay  the  deceased."  The  information  in  this  case  conforms  to 
this  provision  fully  and  precisely.  It  is  claimed,  however,  by  the 
counsel  for  the  plaintiff  in  error,  that  this  section  is  invalid,  because 
by  the  7th  section  of  the  bill  of  rights  the  accused  is  secured  the 
right "  to  demand  the  nature  and  cause  of  the  accusation  against 
him.**  We  do  not  perceive  any  thing  in  chapter  137  which  deprives 
him  of  that  right  The  information  plainly, 'substantially  and 
formally  describes  the  crime  of  murder  and  manslaughter.  It  does 
not  contain  all  the  verbiage  and  tautology  found  in  the  old  forms. 
Nor  do  we  think  this  necessary.  The  statements  that  the  accused 
"  not  having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,"  with  force  and  arms,  at, 
eta,  in  and  upon  one  —  in  the  peace  of  God,  etc.,  then  and  there 
being,  etc.,  and  many  other  allegations  in  the  old  forms  of  indict- 
ment no  longer  serve  any  valuable  purpose,  either  for  aggravation 
or  embellishment  The  safety  and  rights  of  the  accused  will  not  be 
compromised  or  endangered  by  the  omission  of  all  such  useless  aver- 
ments (H  recitals.  The  information  clearly  states  "  the  nature  and 
cause  of  the  accusation  "  against  the  accused.  He  is  charged  with 
the  crime  of  murder  and  manslaughter.  The  particular  instrument 
or  means  used  to  produce  death  are  not  stated,  and  the  law  renders 
it  unnecessary.  The  means  by  whicli  a  homicide  is  committed  may 
be  material  in  determining  the  grade  of  the  crime,  but  they  can 
hardly  be  said  to  constitute  an  essential  part  of  "the  nature  and 
cause  of  the  accusation."  The  killing  of  a  human  being  with  pre- 
meditated design  to  effect  the  death  of  the  person  killed,  is  murder, 
whether  death  is  produced  by  poison,  stabbing,  shooting  or  by  any 
other  means.  And  when  a  person  is  charged  in  the  manner  pre- 
lonbed  in  section  12;  chap.  137,  with  the  crime  of  murder,  he  ii 
ftilly  informed  of  the  nature  and  cause  of  the  accusation  against 
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iiim.  The  means  or  method  by  which  death  was  produced  could 
not  always  be  proven  as  laid  in  the  indictment,  and  sometimes  the 
yariance  was  held  to  be  fatal.  It  was  doubtless  to  avoid  the  conse- 
quences of  a  variance  and  for  the  purpose  of  dispensing  with  many 
useless  averments  in  the  old  forms  of  indictment,  that  the  legisla- 
ture prescribed  the  forms  found  in  this  enactment  We  can  really 
see  no  substantial  objection  to  this  legislation. 

These  remarks  dispose  of  all  the  questions  which  we  have  deemed 
it  proper  to  notice  at  this  time. 

The  judgment  of  the  municipal  court  mutt  be  revenedy  and  a 
new  trial  ordered. 


SiATB  T.  Mabtiv* 
(30  Wis.  as.) 

Ortminal  kh9^a/utrtfirit  ae^uU-^new  trUL 

OefencUint  wm  tried  upon  an  Indictment  for  murder,  and  was  fonnd  **  not 
gailtj  of  marder,  bat  goiltj  of  manslaaghter  in  the  second  degree.**  Upon 
a  no9  trial  upon  the  same  indictment,  granted  upon  liis  own  motion,  hsUl 
that  be  coald  not  be  convicted  of  murder. 

Indictment  for  murder.    The  opinion  states  the  case. 
S.  S.  Barlow,  attomey-generaly  for  the  State. 

Johnston  d  Bietbrock,  for  defendant 

GoLB,  J.  This  cause  has  been  reported  by  the  judge  of  the  first 
circuity  under  section  8,  chapter  180,  B.  S.,  in  order  to  obtain  the 
decision  of  this  court  upon  certain  questions  of  law  arising  upon  the 
trial.  The  report  is  made  at  the  request  of  the  defendant,  and  the 
circuit  judge  states  in  his  certificate  that  he  considers  these  ques* 
tions  of  such  importance  and  so  doubtful  as  to  require  the  decision 
of  this  court  upon  them. 

It  appears  from  the  record  sent  up  by  the  court  below,  that  the 
.lofendant  was  tried  at  the  October  term,  1870,  of  the  circuit  court 
for  llacine  county,  upon  an  indictment  which  charges  him,  in  apt 
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wordfc^,  of  having  murdered  one  Derrick  West,  to  which  indictment 
lie  interposed  the  plea  of  not  gnilty.  Upon  that  trial  the  jury 
expressly  found  the  defendant  ^*  7wt  guilty  of  murder^  but  yuilty 
of  Tfianslaught&r  in  the  second  degree,"  The  defendant  moved  the 
court  to  set  aside  this  verdict  and  grant  a  new  trial  upon  certain 
affidavits  which  tended  to  show  that  one  of  the  jurors  whu  uied  uie 
cause  was  not  an  impartial  juror.  This  motion  was  granted.  Sub- 
sequently the  defendant  made  an  application  for  a  change  of  the 
place  of  trial  to  another  county,  upon  the  ground  that  the  people  of 
Bacine  county  were  so  prejudiced  against  him  that  he  could  not 
have  a  fair  and  impartial  triaL  The  application  was  founded  upon 
his  affidavit  ThecoUrt  granted  the  motion  and  changed  the  place 
of  trial  to  Walworth  county.  At  the  September  term,  1871,  of  the 
circuit  court  of  the  latter  county,  the  defendant  was  again  tried  upon 
issue  made  up  prior  to  the  first  trial — there  being  no  further 
arraignment  of  the  defendant  or  plea  on  his  part  The  jury  upon 
the  second  trial  found  the  defendant  guiUy  of  murder  in  the  first 
degree^  the  court  having  instructed  them  that  they  might  so  find  if 
satisfied  from  the  evidence,  that  the  facts  attending  the  homicide 
warranted  such  a  verdict  And  the  first  question  now  submitted  by 
the  circuit  judge  for  our  decision  is : 

^  The  defendant  having  been  once  tried  upon  the  indictnwmt  in 
this  cause,  and  having  been  found  not  guilty  of  murder,  but  guilty 
of  manslaughter  in  the  second  degree,  was  it  competent  to  tiy 
him  again  upon  the  same  indictment  and  convict  him  of  murder  in 
the  first  degree^*  the  new  trial  having  been  granted  upon  his  motion 
as  above  stated  ?"  We  are  of  the  opinion  that  this  question,  both 
upon  principle  and  authority,  must  be  answered  in  the  negative. 

The  doctrine  is  well  settled  in  this  State,  that  courts  have  the 
power  to  grant  a  new  trial  after  conviction,  for  good  cause,  upon  the 
application  of  the  defendant,  and  that  no  principle  of  the  constitu- 
tion or  of  the  common  law,  which  is  essential  to  the  protection  of 
the  rights  of  the  individual,  is  violated  thereby.  The  general  rule 
is  that  one  trial  and  verdict  protect  the  defendant  against  any  subse- 
quent accusation,  whether  the  verdict  be  for  or  against  him,  and 
whether  the  court  is  satisfied  with  the  verdict  or  not  Cooley  on 
Cons.  Lim.,  p.  326 ;  Gee  v.  Keenan,  7  Wis.  695 ;  State  v.  Kmnp  et  al.y 
17  id.  669.  But  a  person  already  convicted  may  waive  the  consti- 
tutional protection  against  a  second  prosecution,  and  ask  for  a  new 
irial  to  relieve  himself  from  the  jeopardy  which  ho  is  in.    And  when 
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he  does  so,  what  onght  to  be  considered  the  extent  of  his  applica- 
tion ?  Is  it  to  expose  himself  to  the  possible  conyietion  of  a  charge 
of  which  he  has  been  acquitted,  or  is  it  to  relieve  himself  of  the  one 
of  which  he  has  been  conricted  ?  It  would  seem  that  a  bare  state- 
ment of  the  proposition  was  sufficient  to  furnish  the  proper  answer 
It  is  not  in  accordance  with  the  principles  of  human  conduct  for  a 
person  to  ask  a  further  trial  of  a  charge  of  which  he  has  already 
been  found  guiltless  by  a  rerdict  of  a  jury.  But  he  seeks  deliver* 
ance  from  one  of  which  he  has  been  convicted,  and  hence  he  aska 
that  he  may  again  be  put  upon  trial  for  this  charge.  In  this  case 
tbe  defendant  was  expressly  acquitted  of  the  charge  of  murder  upon 
t^e  first  trial,  and  convicted  of  a  lower  crime.  He  asked  for,  and 
obtained  a  new  trial.  A  new  trial  of  what?  Of  the  charge  of 
which  he  had  been  convicted,  or  the  one  of  which  he  had  been 
acquitted.  Is  it  reasonable  to  suppose  that  the  defendant  asked  for 
another  trial  in  order  to  determine  whether  he  had  committed  the 
crime  of  murder,  or  was  it  merely  to  determine  whether  he  wa» 
guilty  of  manslaughter  in  the  second  degree,  of  which  he  stood  con- 
victed ?  The  answer  would  seem  to  be  plain  upon  the  principle 
that  it  was  the  latter  charge  alone  that  he  asked  to  have  retried,  and 
that  his  application  for  a  new  trial  should  be  held  to  apply  to  this 
and  not  to  the  higher  crime  of  which  he  was  acquitted.  And  this 
is  in  accordance  with  the  great  weight  of  judicial  opinion  upon  this 
subject  Most  of  the  authorities  are  referred  to  in  the  arguments 
of  the  attorney-general  and  of  the  counsel  for  the  defendant,  and 
"  with  two  or  three  exceptions,  they  concur  in  the  doctrine  that  the 
effect  of  a  new  trial  in  such  cases,  is  only  to  subject  the  party  to  a 
trial  for  the  offense  of  which  he  has  been  convicted ;  and  that  the 
verdict  of  acquittal  remains  unaffected."  Staie  y.  XofSy  29  Mo^ 
32-42.  Mr.  Bishop,  in  his  work  on  criminal  law,«  states  the  rule 
very  clearly,  as  follows  : 

*^  The  waiving  of  a  constitutional  right,  implied  in  the  making  of 
an  application  for  a  new  trial,  is  not  construed  to  extend  beyond  the 
precise  thing  concerning  which  the  relief  is  sought  If,  therefore,, 
the  verdict  finds  a  prisoner  guilty  of  a  part  of  the  charge  against 
him,  and  not  guilty  of  another  part,  as,  for  example,  guilty  on  one 
count  of  the  indictment,  and  not  guilty  on  another  count ;  or  thore 
being  one  count,  guilty  of  manslaughter,  and  not  guilty  of  murder ; 
and  a  new  trial  is  granted  him  —  he  cannot  be  convicted  on  the 
second  trial,  of  the  matter  of  which  he  was  acquitted  on  the  first.* 
Vol.  XI.  —  72 
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I  Bishop's  Grim.  Law,  4th  ed.,  §  849.  In  accordance  with  this  and 
other  authorities  to  the  same  effect,  I  therefore  think  the  defendant, 
by  applying  for  and  obtaining  a  new  trial,  is  not  to  be  held  to  have 
waived  all  the  advantages  of  the  verdict  acquitting  him  of  the 
higher  crime,  but  that  so  for  as  that  offense  is  concerned,  he  may 
claim  the  benefit  of  the  constitutional  provision  which  declares 
that ''  no  person  for  the  same  offense  shall  be  put  twice  in  jeopardy 
of  punishment"  Art  1,  §  8,  Const  Wis.  It  is,  however,  con- 
tended that  there  is  some  inherent  difficulty  in  the  application  of 
this  rule  of  law  to  the  case  before  us,  growing  out  of  the  entirety  of 
the  verdict  Here,  it  is  said,  there  is  but  one  crime  charged,  in  one 
count  of  the  indictment,  and  but  one  defendant,  and  that  conse- 
quently if  that  part  of  the  verdict  which  found  him  guilty  of  man- 
slaughter in  the  second  degree  is  set  aside,  ex  7ieceJtsitate,  that  portion 
acquitting  him  of  murder  must  share  the  same  fate." 

It  is  very  familiar  doctrine  that  upon  this  indictment  for  murder 
in  the  first  degree,  the  defendant  might,  in  the  first  instance,  have 
been  convicted  of  any  lesser  grade  of  homicide,  because  the  less 
offense  is  included  in  the  greater.  When  there  are  several  counts 
m  the  indictment,  and  the  defendant  is  found  guilty  on  one  and 
acquitted  on  the  others,  there  is  no  difficulty  in  confining  the  new 
trial  to  the  count  upon  which  he  was  convicted.  So  it  is  obvious, 
on  an  indictment  for  murder,  the  attention  of  the  jury  may  readily 
be  confined  to  the  charge  of  manslaughter  in  the  second  degree, 
even  where  there  is  no  count  charging  that  offense,  if  the  defendant 
was  convicted  of  that  crime  on  the  first  trial.  There  is  no  more 
difficulty  in  giving  effect  to  the  verdict  of  acquittal  in  the  one  case 
than  in  the  other.  What  substantial  reason  is  there  for  holding, 
that  because  there  is  only  one  count  in  the  indictment,  and  the 
defendant  is  convicted  thereon  of  a  less  offense,  than  that  princi- 
pally charged,  by  applying  for  and  obtaining  a  new  trial  he  exposes 
himself  to  the  whole  charge,  while  the  rule  is,  that  where  there  are 
different  counts  in  the  indictment,  upon  some  of  which  the  defend- 
ant is  acquitted,  on  the  new  trial  he  is  not  liable  to  be  tried  on  the 
whole  indictment,  but  only  upon  those  counts  upon  which  he  was 
first  convicted  ?  There  is  no  valid  ground  for  making  a  distinction 
in  the  two  cases.  "  The  granting  of  a  new  trial,  on  conviction  of 
one  offense,  has  no  connection  with  the  verdict  of  acquittal  of  others, 
«nd  the  latter  mav  well  be  allowed  to  stand  and  have  effect  thou<rh 
the  former  should   be   sot  3 side."      LesAlif*  v.  Sfafp,   18  Ohio  St 
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390-395.  The  first  yerdicty  in  the  present  case,  need  not  necessarilv 
be  treated  as  a  unit  or  one  entire  thing,  but  as  several  in  its  nature^ 
acquitting  the  defendant  of  the  charge  of  murder  and  conyictiiig 
him  of  manslaughter  in  the  second  degree.  What  inherent  diiti  • 
culty  is  there  in  so  regarding  it,  and  attaching  to  it  all  the  legal 
consequences  incident  to  this  view  of  the  matter  ? 

When  several  persons  are  charged  in  one  indictment  with  the 
same  offense,  and  there  is  a  verdict  acquitting  some  and  convicting 
others,  there  is  no  pretense  that  the  verdict  is  such  an  entire  thing 
that  it  cannot  be  set  aside  as  to  those  convicted,  without  vacat- 
ing it  as  to  those  acquitted.  And  it  seems  to  me  there  is  really  no 
difficulty  in  treating  the  first  verdict  in  the  present  case  as  one 
acquitting  the  defendant  of  the  charge  of  murder,  and  that  tliia 
portion  of  it  remains  in  force,  notwithstanding  the  fact  that  he 
moved  for  a  new  trial  and  obtained  it.  Such  motion  for  a  new  trial 
could  only  properly  apply  to  the  inferior  crime  of  which  he  had 
been  convicted.  And  the  verdict  for  the  purpose  of  determining 
for  what  offense  the  defendant  can  constitutionally  be  a  second 
time  tried,  must  be  treated  as  divisible  in  its  nature. 

But  again,  it  is  insisted  by  the  attorney-general  that  the  defend- 
ant cannot  have  the  benefit  of  the  acquittal  of  murder  on  the  first 
trial  because  he  did  not  plead  and  offer  evidence  of  the  same  on  the 
second  trial.  To  this  objection  the  counsel  for  the  defendant  an- 
swers that  it  is  never  necessary  to  plead  or  prove  that  which  appears 
upon  the  face  of  the  record  in  the  case  itself;  that  the  defendant 
had  no  opportunity  to  plead  the  acquittal,  because  he  was  re-tried 
on  the  issue  first  formed  without  any  second  arraignment ;  and  that 
if  the  defendant  lost  the  benefit  of  the  former  acquittal  by  reason 
of  not  being  arraigned  and  not  pleading,  it  was  the  fault  of  the 
prosecution,  which  failed  to  arraign  him. 

Whether  it  would  have  been  proper  practice  to  arraign  the 
defendant  the  second  time,  and  have  him  plead  to  the  indictment, 
we  shall  not  stop  to  inquire.  It  is  sufficient  to  say  that  the  defend- 
ant was  not  arraigned,  and,  therefore,  could  not  plead  the  former 
acquittal.  And  in  order  to  have  the  protection  afforded  by  the  con- 
stitutional  provision,  he  must  have  the  benefit  in  some  way  of  th€ 
proceedings  upon  the  first  trial.  If  there  was  any  fault  it  was  cer- 
tainly that  of  the  State  in  omitting  to  arraign  him  a  second  time, 
60  that  he  might  plead  the  verdict  of  acquittal.  As  the  case  now 
stands,  it  would  lie  mo^t  nnjusr  to  (lei)rive  him  of  all  the  beoe« 
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fit  of  that  verdict  An  examination  of  the  cases  will  show  that 
sometimes  there  was  a  plea  setting  up  the  former  acquittal  of  the 
higher  crime  as  a  bar  to  any  further  prosecution  for  that  grade  of 
offense,  while  in  other  cases  no  such  plea  wsis  iuterposed.  There  is 
no  settled  practice  upon  the  point,  and  it  is  surely  in  accordance 
with  the  dictates  of  reason  and  the  spirit  of  the  constitution  to 
permit  the  defendant  to  avail  himself  of  the  verdict  acquitting  him 
of  murder,  under  the  circumstances  of  this  case. 

The  cause  must  be  certified  back  to  the  circuit  court  of  Walworth 
county,  with  our  decision  upon  the  questions  submitted. 

So  ordered. 

[The  remainder  of  tho  opinion  disposes  of  some  unimportant 
questions  of  evidence  and  as  to  the  instraction&] 


MnswiKKLB  V.  Juno,  appellant 

(S0W1t.8SL) 

Ihvmi§9orjf  noU  ^  ewretjf  ^^w&eir^. 

A  iorsty  on  a  promisiory  note  is  not  discharged  bj  a  nanrioui 
between  the  maker  and  the  pajee  for  an  ezteasloii  of  tlnM. 

AonoN  upon  a  promissory  note  for  tl,700  witn  interest  at  ten 
per  cent,  executed  by  the  defendants,  Jung  and  McCullongh,  to  the 
plaintiff!  McOuUough  answered  that  he  had  agreed  with  the  plain- 
tiff to  extend  the  time  of  payment  six  months  upon  payment  to 
plaintiff  of  $50,  which  he  had  paid.  Jung  answered  that  he  signed 
the  note  as  surety,  and  that  it  had  been  extended  six  months  with- 
out his  knowledge  on  payment  by  McOuUough  to  plaintiff  of  t50; 
and  that  in  consequence  of  such  extension  and  McCullough's  subse- 
quent insolvency,  he  had  been  unable  to  secure  himself  against  hit 
liability  on  the  note. 

The  evidence  as  to  the  alleged  agreement  for  extension  of  the 
time  of  payment  of  the  note  was  conflicting.  Upon  this  point  the 
judge  charged  the  jury  as  follows  :  "If  you  find  then  that  there  was 
An  ii<^r6jmeut  on  tiie  part  of  tho  plaintiflT  to  extend  f]u*  tim2  ofpav- 
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tnent  of  this  note  you  mast  find  that  some  other  money  than  that 
indorsed  on  the  note^  was  paid  hy  McCnllough  and  received  by  the 
plaintiff,  Meiswinkle.  It  is  essential  to  the  validity  of  this  defense 
that  yon  shall  find,  not  only  that  the  plaintiff  in  this  case  agreed  to 
extend  the  time  of  payment  beyond  the  maturity  of  the  note ;  but 
it  is  essential  that  you  should  find  that  an  actual  payment  of  money 
was  made,  and  received  by  the  plaintiff  in  consideration  for  such 
agreement''  Verdict  for  plaintiff  against  defendant  Jung,  and  a 
new  trial  having  been  refused,  Jung  appealed  from  the  judgpnent 

/.  W.  i&  0.  W.  Birdy  for  appellauL 

/>.  F.  Wetpnaulhy  for  respondent 

DixoK,  0.  J.  If  the  position  assumed  by  Judge  Broksok,  in 
Vila$  V.  Janss^  1  N.  Y.  286,  and  argued  and  enforced  with  the 
great  ability  usually  characterizing  his  opinions,  and  concurred  in 
by  the  chief  judge,  Jbwett,  and  not  controverted  by  the  other 
member  of  the  court,  be  correct,  then  the  facts  stated  in  answer  to 
this  action,  and  the  facts  proved,  or  which  the  evidence  on  the 
part  of  the  defendants  tended  to  prove,  all  taken  as  true,  consti- 
tuted no  defense  whatever  to  the  claim  of  the  plaintiff  as  against 
the  defendant  Jung,  who  was  the  surety  upon  the  note.  Our 
statute  against  usury,  in  force  when  the  alleged  agreement 
for  the  extension  of  time  of  payment  was  made,  was  in  sub- 
stance, and  probably  in  very  words,  the  same  as  that  of  New 
York,  of  which  Judge  BRONSOiir  was  speaking.  It  declared  void 
nil ,  contracts  infected  with  usury,  and  provided  that  the  person 
paying  the  same,  or  his  personal  representative,  might  recover 
back  treble  the  amount  Laws  of  1860,  chap.  160,  §§  3,  4; 
1  Tay.  Sts.  838,  839,  §§  3,  4  The  position  taken  by  Judge  Bbon- 
80N  was  that  the  agreement  to  pay  usury,  whether  executed  or  ezeo* 
utory,  was  equally  null  and  void,  and  consequently  could  not  con- 
«titute  a  valid  agreement  for  the  extension  of  time,  or  the  basis  or 
considtoition  upon  or  out  of  which  any  binding  promise  for  that 
purpose  could  arise  or  be  created.  In  the  present  case,  the  prom- 
issory note,  for  the  extension  of  the  time  of  payment  of  which  it  is 
-claimed  the  defendant  McOuUough,  without  the  knowledge,  privity 
or  assent  of  his  co-defendant  Jung,  either  paid  or  agreed  to  pay  the 
|>laintiff  the  sum  of  fifty  dollars,  drew  interest  by  the  terms  of  it  at 
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the  rate  of  ten  per  oent  per  annum  until  paid,  which  was  the  high- 
est rate  of  interest  allowed  by  law.  Any  agreement,  therefore,  to 
pay  the  plaintiff  any  greater  sum,  for  forbearance  or  delay  of  day 
of  payment,  than  the  sum  specified  in  the  note  itself,  was  clearly 
usurious.  In  this  all  the  authorities  agree.  If  McGullough  actu- 
ally paid  the  fifty  dollars,  it  was  a  usurious  agreement  executed.  If 
the  fifty  dollars  were  not  paid,  it  was  a  usurious  agreement  merely 
executory. 

It  would  not  be  easy  for  us,  were  we  disposed  to  make  the  attempt, 
to  answer  the  reasoning  of  the  learned  judge,  by  which  he  endeavors 
to  show  that  there  can  be  no  distinction  between  a  usurious  con- 
tract executed  and  one  which  is  executory,  so  far  as  its  invalidity  o\ 
want  of  force  as  an  agreement  extending  the  time  of  payment  is 
concerned.  If  his  conclusion  was  correct,  and  we  are  unable  to  say 
it  was  not,  it  is  decisive  of  this  case  in  any  light  in  which  it  may 
bo  examined.  But  as  shown  by  the  opinion,  there  are  cases  which 
iiold  a  different  rule  where  the  usurious  interest  has  actually  been 
paid.  It  has  been  decided  that  the  law  will  not  assist  the  creditor 
by  whom  it  has  been  received,  to  take  advantage  of  his  own  wrong, 
in  order  to  escape  from  its  consequences.  Tudor  v.  Goodloe,  1  B. 
Monr.  322 ;  Kenningham  v.  Bedford,  id.  325.  Judge  Bbonsok 
denies  the  correctness  of  those  decisions,  especially  under  a  statute 
like  that  of  New  York  and  the  statute  of  this  State  on  the  subject 
of  usury.  But  the  same  court  by  which  those  decisions  were  made 
holds  an  executory  agreement  to  pay  usury  or  interest  beyond  the 
rate  prescribed  by  law,  totally  inoperative  and  void  as  an  agreement 
to  extend  time  of  payment  In  this,  therefore,  there  seems  to  be  nc 
conflict  whatever  of  authority.  PyJce^s  AdmW  v.  Clark,  3  B.  Monr. 
262 ;  Scott  v.  Hall  6  id.  285. 

In  the  present  case,  one  of  the  principal  grounds  of  error  assigned, 
is  that  the  court  instructed  the  jury  that  they  must  find  that  the 
fifty  dollars  was  actually  paid  by  McGullough,  and  received  by  the 
]>laintiff  Meiswinkle,  to  authorize  a  verdict  in  favor  of  Jung,  finding 
.nat  he  was  discharged  from  his  obligation  as  surety  by  virtue  of 
the  agreement.  Upon  that  question  there  was  a  conflict  of  testi- 
mony, and  the  jury  must  have  found  that  the  fifty  dollars  was  not 
paid.  It  is  contended  that  the  court  should  have  charged  the  jnrj 
that  the  mere  promise  to  pay  the  fifty  dollars  was  a  suflBcient  con- 
sideration for  the  agreement  to  extend,  and  that  such  agreement 
was  effectual  to  secure  the  extension  bargained  for.  or  intended  to  be. 
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We  have  seen  that  this  position  is  wholly  untenable.  The  prom- 
ise to  pay  in  the  futnre  was  utterly  yoid,  declared  so  by  statute,  and 
so  of  course  could  not  constitute  the  consideration  of  any  agreement 
wliatever.  The  plaintiff  could  have  brought  suit  upon  the  note  the 
next  moment ;  or  the  surety  could  have  paid  it,  and  immediately 
sued  the  principal ;  or,  if  such  an  action  will  lie  in  this  State,  as  I 
suppose  it  will,  he  might  at  once  have  maintained  his  action  quia 
timety  requiring  the  principal  to  make  payment  of  the  note. 

It  was  no  error,  therefore,  of  which  the  surety  can  complain,  for 
the  court  to  charge  the  jury  as  it  did,  or  to  refuse  to  charge  that  an 
unexecuted  agreement,  void  for  usury,  could  yet  be  valid  and  ope- 
rate as  a  sufficient  consideration  for  an  agreement  to  extend  time  of 
payment. 

The  other  errors  assigned  are  of  minor  consideration,  and  were  so 
treated  by  counsel  at  the  bar.  In  the  yiew  which  wo  are  inclined  to 
take  of  the  law,  that  the  usurious  agreement  was  at  all  events  utterly 
void,  whether  the  fifty  dollars  was  paid  or  not,  and  that  so  the 
engagement,  whatever  it  may  have  been,  to  extend  the  time  of  pay- 
ment, was  nudum  pactum  and  void  for  want  of  consideration,  all 
tlie  other  errors  complained  of  became  manifestly  immaterial,  and 
cuimot  have  the  effect  of  reversing  the  judgment 

We  are  disposed,  therefore,  to  dispense  with  the  further  consider- 
ation of  the  case,  and  of  the  other  questions  presented  upon  this 
ground,  and  to  say  that  the  judgment  of  the  court  below  should  be 

affirmed* 

Judgment  affirmed. 


HO0A17,  plaintiff  in  error,  y.  Statb. 

(80  wis.  488.) 

OHminal  law,    IndietmerUl    Verdiot. 

Upon  the  trial  of  an  indictment  for  murder  not  charging  anj  particular  degree^ 
the  jury  returned  a  verdict  of  "guilty,"  specifying  no  degree.  The  stat* 
ute  divided  murder  into  two  degrees.  IIM,  tliat  the  verdict  was  had,  and 
that  no  Judgment  could  be  rendered  on  it. 

The  plaintiff  in  error  was  indicted  for  murder,  was  convicted  and 
sentenced  to  imprisonment  in  the  State  prison  for  life.     He  sued 
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out  a  writ  of  error  to  review  the  jadgment  below.  The  material 
facts  on  the  only  point  in  the  opinion  deemed  important  are  stated 
in  the  opinion. 

OHM  dk  Taylor,  for  plaintiff  in  error. 

-&  S.  Barlow^  attorney-general,  for  State. 

Lyon,  J.  [After  deciding  some  unimportant  preliminary  ques- 
tions.] The  remaining  branch  of  the  case  relates  to  the  Talidity  of 
th^  judgment  and  sentence. 

The  indictment  contains  but  a  single  count,  and  is  in  the  usual 
common-law  form  of  an  indictment  for  murder.  That  is  to  say,  it 
oontains  the  usual  averments  of  time,  'plaoe  and  means,  and  avers 
also  that  the  murder  charged  was  committed  by  the  plaintiff  in 
error,  ^'feloniously,  willfully  and  of  his  malice  aforethought,''  but 
fails  to  charge  in  express  terms  that  it  was  perpetrated  from  a  pre- 
meditated design  to  effect  the  death  of  the  person  killed,  or  of  any 
person.  The  verdict  was  a  general  one  of ''  guilty,''  without  finding 
the  particular  degree  of  murder  of  which  it  convicted  the  plaintiff 
in  error. 

A  very  important  question  presented  by  this  record  for  determi- 
nation is,  could  the  court  lawfully  proceed  to  judgment  and  sentence 
on  the  verdict  ? 

The  statutes  of  this  State,  defining  and  punishing  the  crime  of 
murder,  are  as  follows: 

'^  §  1.  The  killing  of  a  human  being,  without  the  authority  of  law, 
by  poisoning,  shooting,  stabbing,  or  any  other  means,  or  in  any  other 
manner,  is  either  murder,  manslaughter,  excusable  or  justifiablo 
homicide,  according  to  the  facts  and  circumstances  of  each  case. 

'*  §  2.  Such  killing,  when  perpetrated  with  premeditated  design  to 
effect  the  death  of  the  person  killed,  or  of  any  human  being,  shall 
be  murder  in  the  first  degree;  and  the  person  who  shall  be  convicted 
of  the  same  shall  be  punished  by  imprisonment  in  the  State  prison 
during  the  life  of  the  person  so  convicted. 

^*  When  perpetrated  by  an  act  eminently  dangerous  to  others,  evinc- 
ing a  depraved  mind,  regardless  of  human  life,  although  without  any 
premeditated  design  to  effect  the  death  of  any  particular  individual, 
shall  he  murder  in  the  second  dogroe.  and  shall  he  punished  by 
imprisonment  in  the  State  prison  for  life. 
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'*  When  perpetrated  withoat  any  design  to  effect  death,  by  a  })er* 
•on  engaged  in  the  commission  of  any  felony,  shall  be  murder  in  the 
third  degree,  and  shall  be  punished  by  imprisonment  in  the  State 
prison  not  more  than  fourteen  nor  less  than  seven  years.''  Taylor's 
Statutes,  1826. 

Except  that,  in  1853,  the  punishment  for  murder  in  the  first 
iegree  was  reduced  from  death  to  imprisonment  for  life ;  such  has 
been  the  law  of  this  State,  concerning  the  crime  of  murder,  ever 
«inoe  the  enactment  of  the  Revised  Statutes  of  1819. 

An  examination  of  the  above  statutes  will  show,  that  murder  in 
the  first  degree  is  the  unlawful  killing  of  a  human  being  with 
•60^688  malice  aforethought,  that  is,  with  premeditation  and  deliber* 
ation,  while  murder  in  the  second  and  third  degrees  is  such  unlaw- 
ful killing  with  implied  malice  aforethought,  that  is,  the  malice 
which  the  law  implies  from  the  depraved  mind  and  recklessness  of 
human  life  in  the  one  case,  and  from  the  felonious  act  in  which  the 
slayer  is  engaged,  in  the  other  case.  Laying  aside,  for  further  con- 
sideration, the  question,  whether  any  conviction  for  murder,  with 
express  malice  or  murder  in  the  first  degree,  can  be  had  on  this 
indictment,  it  seems  very  clear,  under  all  the  authorities  (and  they 
are  very  numerous),  that  it  is  sufiScient  to  sustain  a  conviction  for 
murder,  either  in  the  second  or  third  degree.  After  a  very  diligent 
«earoh,  I  have  been  unable  to  find  a  single  adjudged  case  to  the  con- 
trary in  any  State  in  which,  as  in  this  State,  murder  is  recognized, 
treated  and  punished  as  an  offense  by  tiie  common  law.  In  some  of 
those  States  where  the  procedure  in  criminal  cases  is  purely  statutory, 
as  is  believed  to  be  the  case  in  Ohio,  Iowa  and  Indiana,  and,  jterhaps 
in  some  others,  a  different  rule  may  prevail. 

The  indictment  under  consideration  fails  to  show,  by  apt  and 
proper  averments,  the  degree  of  murder  charged  against  the  accused. 
The  general  verdict  of  guilty  necessarily  fails  to  establish  the  degree 
of  guilt  It  is  quite  impossible  to  ascertain  from  the  indictment 
and  verdict  whether  the  jury  found  the  plaintiff  guilty  of  one 
degree  of  murder  or  another  degree.  Yet  the  court  has  assumed 
that  he  was,  at  least,  found  guilty  of  murder  in  the  second  degree, 
and  has  adjudged  him  to  suffer  the  punishment  which  the  law  has 
affixed  to  that  degree  of  criminality.  It  may  be  that  the  jury  only 
found  the  accused  guilty  of  murder  in  the  thinl  degree,  and  that 
they  intended  nothing  more  by  the  verdict  In  that  Cjise  the  accused 
should  be  imprisoned  for. a  term  not  more  tliuti  fourteen,  nor  less 
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than  seven  years.  But  the  conrt  has  in  etIVct  adjadged  him  guilty 
of  the  crime  in  the  second  degree,  at  least,  uud  has  sentenced  him  to 
.mprisonment  for  life.  Thus  it  may  be  that  he  is  being  punished 
for  a  degree  of  crime  of  which  he  has  never  been  convicted.  It 
seems  to  me  that  there  cannot  be  any  rule  of  law,  the  Application  of 
wiiicii  can  possibly  lead  to  such  a  result.  The  court  nvisi  Ik»  aMe 
to  say  from  the  indictment  and  the  verdict  together,  what  is  the 
precise  crime  of  which  the  accused  has  been  convicted ;  and  where 
a  crime  has  been  divided  into  degrees,  and  the  punishment  thereof 
graduated  according  to  the  degree,  the  court  must,  in  like  manner, 
be  able  to  determine  the  degree  of  such  crime,  or  no  valid  judgment 
can  be  pronounced.  In  many  of  the  States,  their  statutes  require 
the  jury  to  find  the  degree  of  murder  of  which  they  convict  the 
accused,  and  in  those  States,  probably  nothing  would  excuse  the 
omission  so  to  find.  But  in  this  State,  where  we  have  no  such 
statutory  provision,  it  is  probable  that  a  general  verdict  of  guilty  on 
an  indictment  which,  by  apt  and  proper  averment,  charged  a  par- 
ticular degree  of  murder,  and  but  one  degree  thereof,  would  be 
snfiioient  to  sustain  a  judgment  and  sentence  for  the  punishment 
affixed  to  that  degree ;  for  in  such  case  the  court  would  be  informed 
by  the  indictment  and  verdict,  of  the  specific  degree  of  murder  of 
which  the  accused  had  been  convicted.  But,  as  we  have  already 
seen,  we  have  no  such  case  before  us.  We  have  here  no  data  from 
which  we  can  determine  whether  the  plaintiff  in  error  has  been  con- 
victed of  murder  in  the  second  degree,  for  which  he  is  undergoing 
punishment,  or  of  murder  in  the  third  degree.  Under  these  cir- 
oumstanoes,  I  have  no  doubt  whatever,  that  this  judgment  which 
consigns  the  plaintiff  in  error  to  the  State  prison  for  life,  when  it 
cannot  be  demonstrated  by  the  record  that  he  has  been  convicted 
of  any  crime  or  degree  of  crime  to  which  the  fearful  i)enalty  is  by 
law  affixed,  is  erroneous  and  should  be  reversed. 

The  authorities  are  almost  uniformly  in  accord  with  the  views 
here  expressed.  Indeed,  I  find  but  two  cases  which  hold  the  oppo- 
site doctrine.  These  are  the  cases  of  Fitzgerald  v.  The  JPeophy  37 
N.  Y.  413 ;  and  Kennedy  v.  7%e  People^  39  id.  245.  The  doctrine 
laid  down  in  those  cases  is  well  stated  by  Judge  Woodruff,  in  his 
opinion  in  the  latter  case.  He  there  declares  that  under  an  indict- 
ment for  murder,  substantially  in  the  form  of  the  indictment  in 
this  case,  "there  may  be  a  conviction  of  murder  in  the  first 
degree,  or  in  the  second  denjree"  (thoro  bein<2:  but  two  d'^rrrcoc  of 
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mnrder  in  that  State),  ^'or  of  manslaughter,  according  «to  the 
description  of  the  act  given  and  proved;  and  that  the  statute  is  not 
a  rule  of  pleading,  but  a  guide  to  the  conduct  of  the  trial,  and  to 
the  instructions  to  be  given  to  the  jury;  and  therefore,  that  a 
gei.eral  verdict  of  guilty,  as  charged,  is  a  conviction  of  murder  in 
the  first  degree,  and  warrants  a  sentence  of  death,  its  legal  penalty." 

From  the  doctrine  of  these  cases,  I  must  be  permitted  to  dissent 
I  may,  perhaps,  agree  that  the  statute  is  not  a  rule  of  pleading,  but 
a  guide  to  the  conduct  of  the  trial,  and  to  the  instructions  to  be 
given  to  the  jury ;  but  I  am  quite  unable  to  perceive  how  any  such 
conclusion,  as  that  stated  by  the  learned  judge,  can  be  logically 
deduced  from  the  premises.  How  a  general  verdict  of  guilty,  on  an 
indictment  which  does  not  show  the  degree  of  the  crime,  but 
which  will  sustain  a  conviction  of  murder  in  either  degree,  can  be 
held  to  be  a  conviction  of  murder  in  the  first  degree,  is  beyond 
my  comprehension.  What  argument  or  reason  can  be  urged  in 
favor  of  that  view,  that  is  not  equally  as  good  to  maintain  the 
proposition  that  such  general  verdict  is  only  a  conviction  of  the 
second  or  third  degree  of  the  offense  ?  I  know  of  none.  Indeed, 
the  latter  proposition  seems  more  in  accordance  with  the  humane 
principle  of  our  law,  which,  in  favor  of  life  or  of  liberty,  resolves 
all  reasonable  doubts  in  favor  of  the  accused. 

I  do  not  care  to  comment  further  on  these  cases  in  New  York. 
Believing  that  they  cannot  be  sustained  upon  principle,  I  choose 
rather  to  adopt  the  doctrine  laid  down  in  nearly  all  of  the  adjudi- 
cations in  this  country  upon  the  subject,  and  I  hold,  therefore,  that 
the  judgment  of  the  circuit  court  in  this  case  is  erroneous,  for 
the  reasons  and  upon  the  grounds  above  indicated,  and  must  be 
reversed. 

Many  of  the  cases  upon  this  subject  are  referred  to  in  2  Bishop 
on  Crim.  Procedure,  §  665,  No.  4. 

It  should,  i)erhaps,  be  remarked  here,  that,  probably,  many  of  the 
observiitions  which  I  have  made  upon  the  necessity  of  specifying  in 
the  verdict  the  degree  of  crime  of  which  the  jury  find  the  accused 
guilty,  are  not  ai)plicable  to  convictions  for  manslaughter,  for  the 
reason  that,  in  addition  to  the  specific  punishment  afi^xed  by  law  to 
each  degree  of  that  crime,  there  is  a  provision  affixing  a  punishment 
to  the  crime  generally,  without  regard  to  the  degree  thereof. 
"Every  person  who  shall  commit  the  crime  of  manslaughter  shall 
be  punished  by  imprisonment  in  the  State  prison,  not  mor*^  than 
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ten  yean  nor  less  than  one  year."  Taylor's  Stat&y  1830,  §  30.  I  see 
no  good  reason  why  a  general  conviction  for  that  crime,  without 
specifying  in  the  verdict  the  degree  thereof,  may  not  be  sufficient 
under  that  provision  to  sn^in  a  judgment  But  it  is  to  be  dis- 
tinctly understood,  that  we  do  not  decide  this  point 

What  will  be  the  effect  of  a  reversal  of  this  judgment  ?  lu  a 
similar  case  in  Pennsylvania,  and  also  in  another  in  Iowa,  no  new 
trial  was  awarded,  but  the  accused  was  sentenced  for  the  lower 
degree  of  murder.  Johnson  v.  Gammonwealthy  24  Penn.  St  (12 
Harris)  386 ;  Tfie  State  v.  McCormick,  27  Iowa,  402..  If  we  follow 
that  practice  here,  we  should  remand  the  cose  with  direction  to  tlic 
circuit  court  to  sentence  the  plaintiff  in  error  tor  the  crime  of 
murder  in  the  third  degree.  But  an  insuperable  objection  to  that 
course  is,  that  we  do  not  know  from  this  record,  that  he  has  ever 
been  convicted  of  that  degree  of  murder.  I  think  that  there  should 
be  a  new  trial,  to  the  end  that  if  a  coDviction  follows,  the  degree  of 
criminality  may  be  ascertained. 

Judgment  reversed  and  new  trial  aeearded. 


MoB8i  T.  Thb  Hoxx  iNBimANCB  CoH PAKT,  appdUmt. 

(80  Wis.  408.) 

OsmstthOiotuU  law.    Bemeem  efeenm  to  FMetal  eeuft.    Fhreign  eerperaiieii, 

A  itatate  required  foTeign  Insaranoe  oorponttione,  before  doing  bneiiieBe  wiihia 
the  State,  to  agree  not  to  remoYe  into  the  federal  coarta  anj  suite  brought 
•gainst  them  in  the  State  ooarte.  HM,  that  the  statute  was  oonstitationaL 
{See  note,  p.  687.) 

AonoN  on  a  policy  of  insurance  issued  by  the  defendant  upon 
the  steamboat  '*  Diamond,"  running  upon  the  Fox  and  Wolf  rivera 
The  opinion  states  the  case.  Verdict  for  plaintilL  Defendant 
appealed. 

FineheSf  Lynde  dk  Miller,  for  appellant 

€Me  Bouck^  for  respondent 
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DixoNy  G.  J.  This  is  an  appeal  by  the  insuranoe  company  upon 
which  bat  two  questions  are  presented,  and  after  very  ftill  arguments 
by  caoansel  and  a  careful  examination  by  ourselves,  we  are  quite  satis- 
fied that  both  were  correctly  decided  by  the  court  below. 

The  first  question  is  as  to  the  validity  of  so  much  of  the  act 
approved  March  14, 1870,  and  of  the  agreement  of  the  defendant 
company  filed  under  it  as  declares  that  '^  it  shall  not  be  lawful  for 
any  tire  insurance  company,  association  or  partnership,  incorporated 
by  or  organized  under  the  laws  of  any  other  State  of  the  United 
States,  or  any  foreign  government,  for  any  of  the  purposes  specified 
in  this  act,  directly  or  indirectly,  to  take  risks  or  transact  any  busi- 
ness of  insurance  in  this  State,  unless  ♦  ♦  •  ♦  guch  company 
desiring  to  transact  any  such  business  as  aforesaid,  by  any  agent  or 
agents  in  this  State,  shall  first  appoint  an  attorney  in  this  State,  on 
whom  process  of  law  can  be  served,  containing  an  agreement  that 
svch  company  mil  not  remove  the  suit  for  trial  into  the  United  States 
circuit  court  or  federal  courts^  and  file  in  the  office  of  the  secretary 
*  of  State  a  written  instrument,  duly  signed  and  sealed,  certifying 
such  appointment,  which  shall  continue  until  another  attorney  be 
substituted."  Laws  1870,  ch.  56,  g  22;  1  Tay.  Ste.  958,  §  22.  The 
company  here  having  made  and  filed  the  agreement  and  transacted 
business  in  this  State  under  it,  attempted,  when  this  action  waa 
commenced,  to  repudiate  it  and  to  remove  the  suit  to  the  United 
States  circuit  court,  in  violation  of  its  own  deliberate  promise,  and 
one  of  the  express  conditions  upon  which  it  had  been  permitted  to 
transact  such  business.  The  language  of  its  stipulation  was :  ''  and 
said  company  agrees  that  suits  commenced  in  the  State  courts  of 
Wisconsin  shall  not  be  removed  by  the  act  of  said  company  into  the 
United  States  circuit  or  federal  courts." 

Both  the  act  and  agreement  are  attacked  upon  constitutional 
grounds.  It  is  said  that  both  the  constitution  of  the  United  States 
and  the  laws  of  congress  provide  for  such  removals,  and  that  any 
legislation  on  the  part  of  the  States  calculated  to  hinder  or  prevent 
them  in  cases  otherwise  proper,  is  unconstitutional  and  void.  It 
may  be  conceded  that  any  State  legislation  intended  or  calculated 
of  itself,  or  by  ifs  own  mere  force,  to  defeat  or  prevent  the  exercise 
of  the  right  of  removal  where  it  exists,  would  be  unconstitutional 
and  void.  It  may  be  conceded  that  if  congress  in  the  exercise  of  its 
plenary  power  had  withdrawn  all  jurisdiction  from  the  State  courts 
in  the  class  of  cases  to  which  this  belongs,  that  is,  as  "  between  citi> 
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zens  of  different  States,"  that  then  State  legislation  of  the  kind  here 
in  question  could  not  be  sustained.  If,  under  the  constitution  and 
laws  of  the  United  States,  tfzclusive  jurisdiction  of  suits  between 
citizens  of  different  States  were  given  to  the  courts  of  the  United 
States,  then  it  might  well  follow  that  the  State  courts  could  get  no 
jurisdiction  by  waiver  or  by  express  consent,  whether  such  waiver 
or  consent  was  procured  by  aid  of  State  legislation  or  not  In  that 
case  consent  could  not  confer  jurisdiction.  But  the  constitution  of 
the  United  States  does  not  provide,  nor  has  the  congress  as  yet 
enacted  that  the  Federal  courts  shall  have  exclusive  jurisdiction  in 
«uch  cases.  On  the  contrary,  the  constitution  recognizes,  and  so  do 
the  laws  of  congress,  expressly,  that  the  State  courts  may  and  shall 
•continue  to  exercise  jurisdiction  in  all  such  cases,  except  where  the 
})ower  of  removal  has  been  conferred  upon  the  non-resident  suit'^r, 
Ani  he  has  seen  fit  to  avail  himself  of  it  by  compliance  with  the 
regulations  of  congress,  enacted  in  that  particular.  But  as  yet  tliis 
is  a  mere  privilege  besiowed  on  account  of  the  relationship  of  being 
a  citizen  of  auother  State,  and  which  such  citizen  may  exercise  or* 
not,  at  his  mere  will  and  pleasure,  and  the  question  here  would  seem 
to  be  whether  it  is  a  privilege  of  a  kind  capable  of  being  waived  by 
the  party  in  whose  favor  it  exists,  or  such  that  he  may  by  stipula- 
tion or  covenant,  deliberately  and  fairly  entered  into  beforehand, 
bargain  away  or  estop  himself  from  setting  up  or  taking  future 
advantage  of  it 

And  the  question  thus  presented  differs  very  vridely  from  those 
put  by  counsel,  by  way  of  attempted  illustration  of  the  supposed 
uncoiuBtitutionality  of  the  act,  and  of  the  agreement  entered  into 
under  it  The  question  differs  very  widely  fVom  that  which  would 
be  presented,  were  this  the  case  of  a  natural  person,  a  citizen  of 
another  State,  endowed  with  the  full  rights  of  an  individual,  and 
subject  to  no  disabilities.  It  is  not  a  question  of  the  same  kind  at 
all,  in  substance  or  effect,  as  it  would  be  if  the  act  and  agreement 
involved  the  violation  of  some  positive  law  of  congress,  as  a  law 
relating  to  taxation  by  the  United  States,  or  laws  regulating  trade, 
commerce  and  navigation,  or  the  carrying  business  between  the 
different  States.  Instead  of  being  an  obnoxious,  an  unconstitutiona] 
act  and  agreement  of  that  kind,  it  is  one  which  relates  to  and  only 
proposes  to  deal  with  and  take  away,  by  consent  of  the  party  having 
\ty  a  mere  personal  or  individual  privilege,  conferred  by  law  of  con- 
gress, and  which  such  party  is  and  always  has  been  at  full  liberty  to 
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accept  or  reject  as  he  may  see  fit,  or  think  for  his  interest  to  do. 
The  illustrations  of  the  learned  counsel  fail,  therefore,  by  reason  of 
the  essential  differences  of  the  cases.  The  mistake  seems  to  be  in 
supposing  cases  alike,  which  are  materially  and  intrinsically  different. 

The  qirestion  comes  back,  therefore,  to  one  of  competency  on  the 
part  of  this  company  to  waive  or  surrender  a  right  or  privilege  which 
it  had,  and  which  it  could  accept  or  reject  as  it  chose,  and  also  to 
one  of  power  on  the  part  of  the  State  legislature  to  exact  such 
waiver  or  surrender  as  one  of  the  conditions  of  permitting  the  com- 
pany to  do  business  in  this  State. 

As  to  the  first  point,  or  that  of  competency  to  waive,  wo  suppose 
it.is  too  late  to  question  at  this  day  that  a  party  may,  under  proper 
circumstances,  waive  any  right,  even  a  constitutional  one,  in  matters 
of  a  civil  nature,  and  especially  that  this  may  be  done  by  a  corpora- 
tion which  is  the  mere  creature  of  the  legislative  power,  and  subjei:t 
to  such  conditions  and  restrictions  as  the  legislature  deems  proper 
to  impose.  It  was  so  held  by  this  court  in  Burroios  v.  Bashford,  2'Z 
Wis.  103,  and  for  reasons  which  there  sufficiently  appear,  and  also 
in  Darge  v.  The  Horicon  Iron  Manufackiring  Company ^  id.  417-421, 
where  it  was  decided  that  a  corporation  created  under  a  law  of  this 
State  could  not  be  heard  to  object  that  a  provision  of  its  charter 
was  unconstitutional  or  invalid,  because  it  gave  a  beneficial  right  of 
appeal  to  the  opposite  party  in  a  suit  or  proceeding,  and  at  the  same 
time  gave  the  corporation  only  a  nominal  and  unproductive  right 
of  appealing  from  the  same  judgment  or  decision.  It  was  held  that 
having  organized  and  acted  under  the  charter,  so  far  as  to  take  the 
property  of  the  plaintiff  in  that  suit,  the  company  was  precluded 
from  then  objecting  to  the  validity  of  its  provisions  prescribing 
what  the  remedy  against  the  company  should  be.  In  other  words, 
it  was  held  that  the  company  having  accepted  and  acted  under  its 
charter,  and  received  the  benefits  of  it,  had  accepted  also  the  bur- 
dens and  disabilities  which  it  imposed,  and  waived  what  otherwise 
might  have  been  a  constitutional  right  or  valid  objection  to  the  pro- 
vision. See  also  cases  there  cited ;  T%e  People  v.  Murray y  5  Hill, 
468;  Van  AUen  v.  The  Aeeessore,  3  Wall.  573;  and  Dunmorifs 
Appeal  52  Penn.  St  374 

And  it  would  seem  on  authority  that  there  are  very  few  rights  and 
privileges  of  this  nature  respecting  the  remedies  of  parties  to  con« 
tracts  and  civil  actions,  and  to  the  time,  place  and  mode  of  trial  and 
of  entering  or  of  causing  judgment  to  be  entered  against  the  part/ 
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in  default,  which  may  not  be  the  sabject  of  express  waiver.  It  wa» 
held,  for  example,  by  this  court  in  Ladd  v.  HUdebrafU^  27  Wis.  135, 
146  (9  Am.  Rep.  445),  that  a  party  to  an  action  might  waive  a  fixture 
contingent  right,  such  as,  before  thai  in  ejectment,  the  right  to  a 
second  trial  given  by  the  statute,  incase  judgment  in  the  first  should 
oc  against  him.  It  was  there  said  that  a  party  may  waive  a  future 
contingent  right  as  well  as  one  which  he  expressly  has.  But  a  very 
strong  case  upon  this  point  is  that  of  Bank  of  Columbia  y.  OaHetf, 
4  Wheat  235,  where  it  was  held  that  an  act  of  the  assembly  of 
Maryland,  incorporating  the  bank  of  Columbia,  and  giving  to  the 
corporation  a  summary  process  by  execution,  in  the  nature  of  an 
attachment  against  its  debtors,  who  had  by  an  express  consent,  in 
writing,  made  the  bonds,  bills  or  notes  by  them  drawn  or  indorsed, 
negotiable  at  the  bank,  was  not  repugnant  to  the  constitution  of  the 
United  States  or  of  Maryland.  The  objection  urged  was  that  the 
act  contravened  the  article  in  the  constitution  of  Maryland,  which 
secured  the  right  of  trial  by  jury  in  all  cases  at  common  law,  and 
also  the  seventh  amendment  to  the  constitution  of  the  United 
States,  which  secured  the  same  right  in  suits  at  common  law,  where 
the  value  in  controvei'sy  exceeded  twenty  dollars,  but  the  same  waa 
overruled  on  the  ground  of  waiver,  and  because  ttie  defendant  by 
giving  his  note  payable  at  the  bank  had  voluntarily  submitted  to 
the  special  jurisdiction  created  by  the  act. 

The  court  say :  "  Was  this  act  void  as  a  law  of  Maryland  P  If  it 
was,  it  must  have  become  so  under  the  restrictions  of  the  constitu- 
tion of  the  State  or  of  the  United  States.  What  was  the  object  of 
those  restrictions  ?  It  could  not  have  been  to  protect  the  citizen 
from  his  own  acts,  for  it  would  then  have  operated  as  a  restraint 
upon  his  rights.  It  must  have  been  against  the  acts  of  othera 
Biit,  to  constitute  particular  tribunals  for  the  adjustment  of  contro- 
versies among  them,  to  submit  themselves  to  the  exercise  of  sum- 
mary remedies,  or  to  temporary  privations  of  rights  of  the  deepest 
interest,  arc  among  the  common  incidents  of  life.  Such  are  submis- 
sions to  arbitration ;  such  are  stipulation  bonds,  forthcoming  bonds 
and  contracts  of  service.  And  it  was  with  a  view  to  the  voluntary 
ac(]iiiescence  of  the  individual,  nay,  the  solicited  submission  to  the  law 
of  the  contract,  that  this  remedy  was  given.  By  making  the  note 
payable  at  the  bank  of  Columbia,  the  debtor  chose  his  own  ju- 
risdiction; and  in  consideration  of  the  credit  given  him,  he  volun- 
tarily relinquished  his  claims  to  the  ordinary  administration  of 
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jnstioey  and  placed  himself  only  in  the  situation  of  an  hypothecator 
of  goods,  with  power  to  sell  on  default,  or  a  stipulator  in  admiralty^ 
whose  Tolnntary  submission  to  the  jurisdiction  of  that  court  sub- 
jects him  to  personal  coercion.  It  is  true,  cases  may  be  supposed  in 
which  the  policy  of  a  country  may  set  bounds  to  the  relinquishment 
of  private  rights.  And  this  court  would  ponder  long  before  it  conid 
sustain  this  action,  if  we  could  be  persuaded  that  the  act  in  question 
produced  a  total  prostration  of  the  trial  by  jury,  or  even  involved 
tlie  defendant  in  circumstances  which  rendered  that  right  nnavail« 
ing  for  his  protection.  See  also  Amet  v.  Insurance  Co.,  22  Wis, 
616. 

We  are  ftiUy  persuaded,  therefore,  that  the  right  to  remove  this 
cause  to  the  Federal  court  for  trial  was  one  which  the  defendant 
might  waive  and  relinquish.  We  can  perceive  nothing  in  the  policy 
of  the  law,  either  State  or  Federal,  which  should  forbid  or  prevent 
it  As  already  observed,  it  was  a  mere  individual  or  private  right, 
given  for  the  benefit  of  the  defendant,  and  to  be  exercised  or  not  at 
its  option,  and  whether  the  cause  remained  in  the  State  court  by 
stipulation,  or  went  to  the  Federal  court  without,  or  because  no 
stipulation  had  been  made,  was  not  a  matter  which  in  any  manner 
infringed  the  policy  of  the  Federal  government,  or  concerned  or 
involved  the  dignity  or  independence  of  its  judiciary.  It  was  a 
matter  which  concerned  the  particular  rights  and  interests  of  the 
parties  to  the  action  and  no  one  else. 

And  as  to  the  point  of  the  power  of  the  State  legislature  to  pass 
such  an  act,  the  supreme  court  seems  also  to  have  very  clearly  and 
definitely  settled  that.  In  Bank  of  Augusta  y.  Earle,  13  Peters, 
511).  it  was  decided  that  a  corporation  created  by  one  State  had  no 
power  to  do  any  corporate  act  in  anotlicr  State,  unless  by  the  express 
or  implied  consent  of  the  latter.  And  in  Paul  v.  Commonwealth  of 
Virginia,  8  Wal.  168,  the  court  use  this  language :  "  Having  no 
absolute  right  of  recognition  in  other  States,  but  depending  for 
such  recognition  and  the  enforcement  of  its  contracts  upon  their 
assent,  it  follows,  as  a  matter  of  course,  that  such  assent  may  be 
granted  upon  such  terms  and  conditions  as  those  States  may  think 
proper  to  impose.  They  may  exclude  the  foreign  corporation 
entirely ;  they  may  restrict  its  business  to  particular  localities,  or 
they  may  exact  such  security  for  the  performance  of  its  contiacts 
^nth  their  citizens  as  in  their  judgment  will  be^t  promote  the  publi; 
interest     The  whole  matter  rests  in  their  discretion." 

Vol.  XL  — 74 
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This  seems  decisive  of  the  point  and  to  preclude  the  necessity  or 
propriety  of  further  discussion,  especially  when  it  is  considered  that 
the  act  does  not  purport  to  operate  upon,  or  biud  the  foreign  insur- 
ance company  on  the  subject  of  removal,  except  by  its  assent  freely 
«nd  voluntarily  given.  As  observed  in  Bank  of  Columbia  v.  Okely, 
it  was  with  a  view  to  the  voluntary  acquiescence  of  the  foreign 
insurance  company,  nay,  its  solicited  submission  to  the  law  of  the 
<3ontract,  that  this  exclusive  remedy  in  the  State  courts  was  given. 
By  making  and  filing  the  agreement  in  the  office  of  the  secretary  of 
State,  the  company  chose  its  own  jurisdiction,  and,  in  consideration 
of  the  rights  and  privileges  extended  to  it,  of  transacting  business 
within  the  State,  voluntarily  relinquished  the  power  and  privilege 
of  removal  to  the  Federal  courts.  As  observed  by  the  supreme 
'Court  of  Michigan  in  The  Olen  Falls  Ins.  Go.  v.  Tfie  Judge  of  the 
Jackson  Circuity  21  Mich.  580  (4  Am.  Rep.  504),  a  case  fully  in  point 
upon  the  question  here  under  consideration,  the  powers  thus  exer- 
-oised  by  foreign  insurance  companies  under  our  laws  are  the  same 
as  if  they  were  incorporated  by  our  laws,  and  they  become,  pro  tanto, 
Wisconsin  and  not  foreign  corporations,  for  all  practical  purposes 
tn  this  State.  If,  as  decided  in  Darge  v.  The  Horicon  Iron  Manu- 
facturing Company^  supra,  the  legislature  may  impose  as  a  condi- 
tion upon  a  corporation  of  its  own  creation,  that  it  shall  not  have 
■the  right  of  appeal  from  an  assessment  by  commissioners,  or  a  judg- 
ment against  itself,  or  the  right  of  trial  by  jury,  and  such  corpora- 
tion cannot  be  heard  to  complain,  or  if,  as  decided  in  Van  Slyke  v. 
The  Statey  23  Wis.  655,  and  in  Bagnall  v.  The  State,  25  id.  112,  both 
«ince  affirmed  on  error  in  the  supreme  court  of  the  United  States, 
taxes  may  be  annexed  to  the  franchise  as  a  royalty  for  the  grant,  or 
consideration  for  the  corporate  powers  given,  where  otherwise  no 
taxes  could  be  levied  or  collected,  it  would  be  very  strange,  we  say, 
if  similar  conditions  or  restrictions  could  not  be  imposed  upon  a 
foreign  corporation  in  consideration  of  the  license  or  permission 
granted  to  it  to  transact  business  within  the  State.  Considering 
that  the  foreign  corporation  has  no  power  to  do  any  corporate  act 
in  this  State  except  by  the  assent,  express  or  implied,  of  the  legisla- 
ture, and  that  it  derives  its  whole  power  and  authority  to  do  so  from 
the  latter,  it  necessarily  follows  that  the  legislature  has  the  same 
-power  and  all  the  power  and  control  over  it  that  it  has  over  a  cor 
jioratioti  of  its  own  creation. 
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(The  remainder  of  the  opinion  relates  to  the  question  whether 
•certain  portions  of  the  Fox  and  Wolf  rivers  are  navigahle.) 

Jfidgment  affirmed, 

N«n. — See  eontra,  Morton  ▼.  Mutual  lAfe  int.  Co.,  7  Am.  Rep.  606  (106  Man.  UU. 
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appellant 

(80  W^lt.6M.) 

FSre  Insurance — etmHructian  of  poUeif. 

A  steamboat  was  insured  against  fire  by  a  policy  conditioned  to  be  Yoid  "  if 
gunpowder,  camphene,  spirit-gas,  naphtlia,  benzine  or  benaole,  chemical, 
crude,  or  refined  coal  oils  are  kept  or  used  on  tbe  premises  without  consent." 
Held,  that  tbe  use  of  kerosene  oil  to  llgbt  the  boat  did  not  forfeit  tbe  policy. 

Action  upon  a  policy  of  insurance  to  recover  for  the  destruction, 
by  fire,  of  the  steamer  *'  Berlin  Gity."  The  opinion  states  the  case. 
Verdict  for  plaintiffs,  and  a  new  trial  being  reftisedy  defendant 
appealed* 

Felker  J  Wetsbrod,  for  appellant 

Oabe  Baucky  for  respondent. 

Lton,  J.  This  is  an  action  upon  a  policy  of  insurance  issued  by 
the  defendant  to  the  plaintiffs  upon  the  steamboat  ^'  Berlin  City," 
insuring  the  same  against  loss  or  damage  by  fire.  The  policy  con- 
tains the  following  condition :  ^'  If  gunpowder,  camphene,  spirit-gas, 
naptha,  benzine  or  benzole,  chemical,  crude  or  refined  coal,  or  earth 
oils,  are  kept  or  used  on  the  premises  without  written  consent,  this 
policy  shall  be  void."  Kerosene  oil  was  used  to  light  the  cabin  and 
saloon  of  the  boat  after  the  policy  was  issued,  and  it  is  claimed  that 
this  was  a  violation  of  the  above  condition  of  the  policy,  and  ren- 
dered the  policy  void.  The  circuit  court  held  otherwise  and  directed 
tk(  Jury  to  return  a  verdict  for  the  plaintiffs  for  the  amount  of  the 
.policy.    It  was  admitted  by  the  defendant,  that  the  boat  had  been 
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burned,  and  that,  if  the  plaintiffs  were  entitled  to  recover  any  sum, 
they  were  entitled  to  reooyer  the  fhll  amount  of  the  policy. 

The  defendant  has  appealed  to  this  court  from  the  judgment 
against  it,  entered  pursnant  to  sach  verdict 

It  is  conceded  that  the  judgment  should  not  be  disturbed,  unless 
the  use  of  kerosene  oil  on  the  boat,  as  aforesaid,  invalidated  the 
policy ;  and  whether  the  use  thereof  had  the  effect  by  the  terms  of 
the  policy,  is  the  only  question  to  be  determined  on  this  appeal. 

We  suppose  it  will  not  be  disputed  that  naphtha,  benzine  or  beniole, 
and  kerosene,  are  all  '' refined  coal  or  earth  oils,"  not  differing  in 
their  nature,  but  only  in  the  degree  of  inflammability,  kerosene 
being  much  less  inflammable  than  either  of  the  others.  From  this 
it  would  seem  to  follow,  that  if  a  broad  and  general  construction  be 
given  to  the  term  "  refined  coal  or  earth  oils,''  it  must  be  held  to 
include  kerosene,  and  that  the  use  of  that  article  on  the  boat  vitiated 
the  policy  and  terminated  the  contract  of  insurance.  But  we  are 
of  the  opinion  that  the  term  should  not  be  so  construed.  It  is  used 
in  connection  with  naphtha  and  benzine  or  benzole,  kerosene  not 
being  specifically  named  as  one  of  the  articles,  the  use  of  which  will 
vitiate  the  policy.  The  object  and  purpose  of  the  condition 
undoubtedly  is  to  decrease  the  danger  of  loss  by  prohibiting  the 
keeping  or  use  of  highly  inflammable  substances,  such  as  naphtha, 
benzine  or  benzole,  upon  the  premises  insured.  The  policy  expressly 
enumerates  those  articles  of  that  character  which  are  more  commonly 
used,  as  gunpowder,  camphene,  spirit-gas,  naphtha,  eta,  and  then,  to 
fully  carry  out  such  purpose  and  object,  and  to  protect  the  insurance 
company  from  the  danger  of  loss,  by  reason  of  the  keeping  or  use  of 
other  articles  of  like  character  and  equally  dangerous,  it  specifies  in 
general  terms,  as  included  in  the  prohibition,  **  chemical,  crude,  or 
refined  coal  or  earth  oils."  Hence,  any  article  of  like  character  and 
equally  dangerous  as  those  enumerated,  although  such  article  is  not 
specifically  named  in  the  policy,  is  within  the  prohibition.  Further 
than  this,  we  do  not  think  the  scope  of  those  general  terms  in  the  pol- 
icy should  be  extended.  In  other  words,  we  think  that  the  maxim 
noscitur  a  sodis  is  applicable  here,  and  that  the  term  ''  refined  coal  or 
earth  oils,"  as  used  in  the  policy,  should  be  construed  to  mean  only 
th  ose  articles  or  substances  which  are  included  in  sach  general  descrip- 
tion and  which  are  also  as  highly  inflammable,  and  therefore  as  dan- 
gerous to  the  insured  property,  as  naphtha,  benzine  or  benzole.  An 
iliustratiou  of   the  application  ot  this  maxim  may  be  found   in 
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Broom's  Legal  Maxims,  p.  451,  which  is  so  directly  in  pointy  thai 
we  feel  justified  in  inserting  it  here  entire.    It  is  as  follows : 

''  One  instance  of  the  application  of  the  maxim,  noacitur  a  sociiSf 
to  a  mercantile  instrnment,  may,  howeyer,  be  mentioned  on  account 
of  its  importance,  and  will  suffice  to  show  in  what  manner  the  priu> 
ciple  which  it  expresses  has  been  made  available  for  the  benefit  of 
commerce. 

The  general  words  inserted  in  the  maritime  policy  of  insurance 
after  the  enumeration  of  particular  perils  are  as  follows  :  and  of  all 
perils,  losses  and  misfortunes,  that  have  or  shall  come  to  the  hurt, 
detriment  or  damage  of  said  goods  and  merchandises,  and  ship,  etc., 
or  any  part  thereofl  These  words,  it  has  been  observed,  must  be  con* 
aidered  as  introduced  into  the  policy  in  furtherance  of  the  objects  of 
marine  insurance,  and  may  have  the  effect  of  extending  a  reasonable 
indemnity  to  many  cases  ngt  distinctly  covered  by  the  special  words ; 
they  are  entitled  to  be  considered  as  material  and  operative  words, 
and  to  have  the  due  effect  assigned  to  them  in  the  construction  of 
this  instrument,  and  this  will  be  done  by  allowing  them  to  compre- 
hend and  cover  other  cases  of  marine  damage  of  the  like  kind  with 
those  which  are  specially  enumerated,  and  occasioned  by  similar 
causes ;  that  is  to  say,  the  nieanifig  of  the  general  words  may  be 
ascertained  by  referring  to  tlie  preceding  special  words." 

So  in  the  present  case,  the  construction  which  we  have  given  to 
the  general  words  makes  them  operative  to  prohibit  the  keeping  or 
use  on  the  boat  of  articles  not  covered  by  the  special  words  of  the 
policy,  while  at  the  same  time  by  referring  to  the  special  words  to 
ascertain  the  moaning  of  the  general  words,  we  give  full  force  and 
effect  to  the  former.  A  different  rule  of  construction  would  render 
the  special  words  entirely  superfluous,  for  if  the  term  **  refined  coal 
or  earth  oils ''  be  construed  in  its  broadest  and  most  general  sense, 
surely  it  includes  naphtha,  and  benzine  or  benzole,  and  the  special 
enumeration  of  these  in  the  policy  adds  nothing  to  its  obligations 
and  does  not  in  any  manner  affect  the  contract  of  insurance. 

There  are  many  other  rules  of  law  for  the  construction  of  con- 
tracts  which  are  applicable  to  the  question  under  consideration,  and 
which,  it  is  believed,  demonstrate  that  we  have  correctly  interpreted 
this  contract  of  insurance.  Brief  mention  will  be  made  of  some  of 
them :  1.  The  contract  should  be  construed  in  accordance  with  the 
intention  of  the  parties    to   it.    Aside    from    the    general    wordi 
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employed  therein,  this  policy  contains  nothing  to  show  that  keio* 
Bene  was  intended  to  be  included  in  the  list  of  prohibited  artidefl. 
It  contains,  however,  a  stipnlation  that  the  insurance  company  shall 
net  be  liable  for  any  loss  caused  by  "  explosious  of  any  kind."  This 
would,  doubtless,  in  most  cases  of  losses  which  originated  by  the 
burning  of  kerosene,  relieve  the  company  for  liability  therefor.  It 
«s  difficult  to  perceive  how  a  loss  could  thus  originate  without  an 
explosion  of  greater  or  less  force.  This  clause  in  the  policy  would 
seem  to  protect  the  company  from  the  consequences  of  the  improper 
or  careless  use  of  kerosene,  and  when  considered  in  connection  with 
the  fact  that  kerosene  is  not  specially  namod  as  one  of  the  prohib- 
ited articles,  it  raises  a  presumption  that  the  use  of  it  was  not 
intended  to  be  prohibited.  If  we  may  look  for  the  intent  of  the 
parties  outside  of  the  language  of  the  policy ;  if  it  is  admissible  to 
ascertain  that  intent  from  the  situation  of  the  parties,  the  character 
of  the  property  insured,  and  all  of  the  attending  circumstances, 
then  it  becomes  perfectly  apparent  that  neither  the  plaintifis 
nor  the  agent  of  the  defendant  who  negotiated  for  it  the  contract  of 
insurance,  ever  supposed  for  a  moment  that  the  use  of  kerosene  on 
the  boat  for  illuminating  purposes  would  terminate  the  contract 
and  render  the  policy  void.  It  was  admitted  on  the  trial  that  kero- 
sene had  been  in  general  and  universal  use  for  illuminating  purposes 
on  bouts,  and  in  buildings  outside  of  gas  districts  for  ten  years,  and 
the  agent  of  the  defendant  testifies  that  he  did  not  understand 
when  the  contract  was  made  that  the  use  of  kerosene  was  prohibited 
by  the  policy.  The  circumstances  of  the  case  show  conclusively 
that  the  plaintiffs  understood  the  policy  as  did  the  agent  Had  the 
agent,  pending  the  negotiations,  informed  the  plaintiffs  that  the  ube 
of  kerosene  on  their  boat  would  destroy  their  insurance,  does  any 
one  believe  that  they  would  have  paid  the  premium  and  taken  the 
policy  F  Were  an  insurance  company  to  say  to  the  public,  in  plain 
English,  that  the  use  of  kerosene  for  illuminating  purposes  on 
premises  insured  by  it,  would  destroy  the  insurance  and  forfeit  the 
policy,  we  apprehend  that  such  company  would  thereafter  issue  but 
few  policies,  and  that  future  dividends  to  its  stockholders  would  be 
exceedingly  small. 

2.  If  the  language  of  the  policy  maybe  understood  in  more  senses 
than  one,  it  is  to  be  interpreted  in  the  sense  in  which  the  defendant, 
the  insurance  company,  had  reason  to  suppose  the  plaintifik  under 
stood  it    In  that  sense  we  believe  we  have  interpreted  it 
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3.  Eyen  were  it  doubtful  from  the  general  tenor  of  the  policy,  and 
tlie  relation  of  the  parties,  whether  the  term  **  refined  coal  or  earth 
oils  "  was  used  in  the  policy  in  an  enlarged  or  restricted  sense,  other 
things  being  equal,  the  restricted  construction  should  be  adopted  as 
being  most  favorable  to  the  plaintiffs,  who,  in  respect  to  the  insur- 
ance company,  stand  in  the  position  of  promisees. 

4.  The  contract  should  have  a  reasonable  construction,  reference 
being  had  to  the  circumstances  under  which  it  was  made.  These 
have  already  been  mentioned  and  need  not  be  repeated ;  were  we  to 
hold  that  the  use  of  kerosene  is  prohibited  by  this  policy,  could  it 
not  be  successfully  claimed  on  the  same  principle,  that  the  use  of 
matches  on  the  boat,  which  are  prepared  with  a  detonating  sub- 
stance, composed  largely  of  phosphorus,  or  the  use  of  paints  or 
varnish  thereon,  one  of  the  component  parts  of  which  happens  to 
be  benzine,  or  some  other  form  of  "  crude  or  refined  coal  or  earth 
oils,"  is  also  prohibited,  and  that  the  use  of  either  would  vitiate  the 
policy  ?  Such  a  construction  of  the  language  of  the  policy  would 
clearly  be  unreasonable,  but  no  more  so,  in  our  opinion,  than  the 
construction  contended  for  by  the  learned  and  ingenious  counsel  for 
the  defendant 

5.  When  the  intent  is  doubtful,  conditions  providing  for  forfeit- 
ures (and  such  is  the  character  of  the  condition  of  this  policy)  are 
to  be  construed  chiefly  against  those  for  whose  benefit  they  were 
in  t.roduced. 

(>.  The  party  to  a  contract  who  seeks  to  destroy  its  obligations  by 
re:i80ii  of  an  alleged  breach  of  a  condition  precedent  by  the  other 
party,  cannot  establish  the  existence  of  such  a  condition  by  infer- 
ence or  conjecture. 

The  terms  of  the  contract  must  be  clear  and  explicit  in  his  favor.'^ 
Clinton  v.  The  Hope  Inmirance  Company,  45  N.  Y.  454. 

A  discussion  of  these  principles  and  references  to  numerous  casefr 
sustaining  them  will  be  found  in  the  opinion  of  the  court  Mr. 
Justice  PoBTEB,  in  Hoffman  v.  Tlie  JStna  Insurance  Co.y  32  X.  Y. 
405. 

The  foregoing  considerations  impel  us  to  the  conclusion  that  the- 
judgment  of  the  circuit  court  should  be  affirmed. 

The  counsel  for  the  plaintiffs  asks  this  court  to  exercise  a  power 
vested  in  it  by  statute,  to  award  damages  against  the  defendant 
beyond  the  seven  per  cent  per  annum  on  the  judgment,  which  the 
law  gives  in  all  cases.    Taylor's  Statutes,  1646,  §  47.    This  n^qnest 
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18  made  npon  the  alleged  grouuds  that  the  appeal  was  taken  solely 
to  harass  and  delay  the  plaintiffs. 

If  the  appeal  was  really  frivolous  and  was  taken  from  sinister  and 
improper  motives,  the  request  should  be  granted,  for  this  power  was 
given  to  the  court  to  be  used  in  proper  cases  to  discourage  appeals 
of  the  character  just  mentioned.  But  we  are  not  prepared  to  say 
that  such  is  the  character  of  this  appeal.  It  presented  for  the  deter- 
mination of  this  court  a  question  of  great  importance  both  to  insur- 
ers and  insured,  and  it  was  very  desirable  that  such  question  be 
definitely  settled  so  that  parties  to  similar  contracts,  in  this  State 
at  least,  might  ^now  their  rights  and  obligations  in  relation  thereto. 
The  determination  of  that  question  has  cost  us  too  much  thought 
and  investigation  to  permit  us  to  say  that  the  appeal  ought  not 
to  have  been  taken.  In  the  absence  of  any  satisfactory  evidence  to 
the  contrary,  we  choose  to  believe  that  the  appeal  was  taken  to 
obtain  a  decision  in  this  court  u]X)n  the  important  question  involved 
in  the  action,  and  not  for  the  more  purposes  of  harassing  the 
plaintiffs  and  delaying  them  in  the  collection  of  their  just  claim 
i^pMiist  the  defendant 

JudgmmU  affirm^ 


Pbutbxak  t.  Baker,  appellant 

(SOWIcSM.) 

P.  •zeeatad  a  deed  of  lands  to  B.  and  placed  it  in  the  hands  of  8.  with  imtra^ 
tlons  to  hold  It  sabjeet  to  his  control  until  his  death  and  then  to  deliver  it 
to  B.  On  P.*B  death  8.  delivered  the  deed  to  B.  HM,  that  there  was  no 
valid  delivery,  and  that  nothing  passed  hj  the  deed. 

AonoK  to  set  aside  a  deed.  The  plaintiff  and  defendant  were 
heirs  at  law  of  David  Prutsman,  who  died  intestate.  During  his 
life-time,  said  Prutsman  executed  the  said  deed  to  the  defendant,  and 
placed  it  in  the  hands  of  one  Sheardown,  with  instruction  to  retain 
it  during  his,  Prutsman's,  life,  subject  to  his  control,  and  on  his 
death  to  deliver  it  to  defendant.  On  Prutsman's  death,  Sheardown 
•0  delivered  it     By  virtue  of  this  deed,  defendant  claimed  the  en 
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tire  premises;  plaintiff  claimed,  as  heir  at  law  of  Prutsman,  a  por- 
tion of  the  premises.  The  decision  below  was,  that  the  deed  was 
Toid  and  conyeyed  no  title,  and  that  it  be  set  aside.  Defendant 
Appealed. 

X.  L.  Soule  and  Geo.  D.  Waring^  for  appellant 

R.  L.  D.  Potter  and  S.  U.  IHnney,  for  respondents. 

Dixon,  C.  J.  An  important  question  of  law  is  presented  in  this 
case,  whicli  is,  whether  there  was  any  delivery  of  the  deed  by  the 
grantor,  David  Pmtsman,  deceased,  in  his  life-time,  so  as  to  make 
the  same  valid  and  effectual  for  any  purpose.  The  testimony  on 
this  point  is  that  of  a  single  witness,  Sheardown,  the  depositary, 
who  testified  on  his  direct  examination :  "  I  asked  him  (the  gran- 
tor) what  should  be  done  with  the  papers  ?  He  said  I  should  keep 
them,  but  not  get  them  recorded  while  he  lived ;  if  he  got  well  he 
wanted  to  control  them.  I  kept  all  the  papers  until  after  his  death." 
On  cross-examination  the  same  witness  testified:  '^I  asked  him 
what  should  be  done  with  the  papers  f  He  answered,  take  them, 
record  them,  and  give  them  to  Bm,  but  not  while  he  was  living  * 
that  if  he  got  well  he  wanted  to  control  them."  And  again  on 
cross-examination  the  witness  also  said  :  '^  The  papers  were  under 
his  (grantor's)  control  in  my  hands  until  he  died." 

Upon  this  evidence  the  judgment  of  this  court  very  clearly  is, 
that  there  was  in  law  no  delivery  of  the  deed  during  the  life-time 
of  the  grantor,  for  the  reason  that  the  grantor  intended  to  and  did 
reserve  complete  dominion  and  control  over  it  during  his  life.  To 
constitute  delivery  good  for  any  purpose,  the  grantor  must  divest 
himself  of  all  power  and  dominion  over  the  deed.  To  do  this  he 
must  part  with  the  possession  of  the  deed  and  all  right  and  authority 
to  control  it,  either  finally  and  forever,  as  where  it  is  given  over  to 
the  grantee,  himself  or  to  some  person  for  him,  which  is  called  aL 
absolute  delivery ;  or  otherwise  he  must  part  with  all  present  ox 
temporary  right  of  possession  and  control,  until  the  happen- 
ing of  some  future  event  or  the  performance  of  some  future  condi- 
tion, u\ton  the  happening  or  not  happening  or  performance  or 
non-performance  of  which,  his  right  of  possession  may  return  and 
his  dominion  and  power  over  the  deed  be  restored,  in  which  case  the 
delivery  is  said  to  be  contingent  or  conditional.    Ati  essential  char* 
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acterifitic  and  indispensable  feature  of  every  delivery,  whether 
absolute  or  conditional,  is,  that  there  must  be  a  parting  with  the 
possession,  and  of  the  power  and  control  over  the  deed  by  the  gran- 
tor for  the  benefit  of  the  grantee,  eU  the  time  of  delivery. 

This  is  the  legal  definition  and  meaning  of  the  term  ^' delivery,^  a* 
applied  to  such  an  instrument    It  implies  a  parting  with  the 
possession  and  surrender  of  authority  over  the  deed  by  the  grantor 
at  that  time,  either  absolutely  or  conditionally ;  absolutely  if  the 
effect  of  the  deed  is  to  be  immediate  and  the  title  to  pass  or  estate 
^f  the  grantee  to  commence  at  once ;  but  conditionally,  if  the 
operation  of  the  deed  is  to  be  postponed  or  made  dependent  on  the 
perlbhnance  of  some  condition  or  the  happening  of  some  subsequent 
event    A  conditional  delivery  is  and  can  only  be  made  by  placing 
the  deed  in  the  hands  of  a  third  person,  to  be  kept  by  him  until  the 
performance  of  some  condition  or  conditions  by  the  grantee  or  some 
one  else,  or  until  the  happening  of  some  event,  when,  upon  the  per- 
formance or  happening  of  which,  the  deed  is  to  be  delivered  over 
by  the  depositary  to  the  grantee.    Conditional  delivery  also  takes 
place,  when,  by  the  terms  of  the  deposit  with  the  third  person,  the 
deed  is  to  be  returned  to  the  grantor  upon  the  performance  of  some 
condition  on  his  part  or  on  the  part  of  some  other  person,  or  upon 
the  happening  of  some  contingency  or  uncertain  event  at  or  before 
some  future  day,  and  the  like.    In  fixing  the  terms  and  determining 
the  conditions  of  deposit,  it  is  competent  for  the  grantor  or  for  the 
parties  to  enter  into  such  stipulations  as  they  please,  and  the  effect 
of  the  deed  in  the  third  })erson's  hands  always  depends  upon  the 
interest  of  the  parties,  or  of  the  grantor  when  he  alone  dictates  or 
fixes  the  conditions.    In  some  cases  the  deed  is  held  to  operate 
presently,  though  placed  in  the  hands  of  a  stranger,  with  a  direction 
to  deliver  it  to  the  grantee  at  some  future  day  or  upon  some  certain 
event    In  such  cases,  if  there  be  no  condition  connected  with  the 
delivery  to  the  grantee,  the  happening  of  which  must,  by  the  terms 
of  the  authority  in  the  receiver,  precede  such  delivery,  the  title 
passes  at  once  to  the  grantee.    It  is  otherwise,  however,  where  such 
condition  exists,  for  until  that  has  happened  or  been  performed,  or 
until  the  event,  contingent  in  its  nature,  has  transpired,  the  ae^d  is 
to  have  no  effect 

Cases  of  the  latter  description,  and  those  under  different  circum- 
stances where  it  is  contemplated  that  the  deed  may  by  possibility, 
or  in  the  coui^se  of  events,  be  returned  to  the  grantor,  are  in  truth 
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the  only  ones  of  conditional  delivery,  and  it  is  a  misapplication  ct 
the  term  where  it  is  employed  with  reference  to  any  others.  As  has 
been  well  obserred,  a  conditional  deed,  that  is,  one  delivered  con- 
ditionally, is  not  a  deed,  but  an  escrow,  a  mere  writing  having  the 
form  of  a  deed,  but  the  effect  of  which  depends  wholly  upon  the 
happening  of  the  conditions  or  events  upon  which  it  is  to  be 
delivered  to  the  grantee.  If  these  come  to  pass  it  becomes  a  deed, 
otherwise  it  is  a  mere  nullity.  Where  delivery  is  conditioned  upon 
the  performance  of  some  act  by  the  grantee  or  by  some  other  person, 
the  instrument  becomes  a  deed  when  the  act  is  performed  according 
to  the  terms  of  the  deposit  or  authority  conferred  upon  the  receiver. 
When  the  condition  is  for  the  return  of  the  deed  upon  the  perform- 
ance of  some  act  by  the  grantor  or  by  some  one  for  him,  and  such 
act  has  been  performed,  then  the  deed  becomes  forever  a  nullity, 
and  no  delivery  of  it  by  the  receiver  or  depositary  to  the  grantee 
will  make  it  effectual.  If,  on  the  other  hand,  such  act  be  not  per- 
formed, or  the  event  do  not  transpire,  upon  which  the  instrument 
was  to  be  delivered  back  to  the  grantor,  it  then  becomes  his  deed 
agreeably  to  the  stipulation  of  the  parties  and  the  instructions  given 
to  the  depositary. 

Many  and  perhaps  most  of  the  authorities  make  a  distinction 
between  cases  where  the  future  delivery  is  to  depend  upon  the  pay- 
ment of  money,  or  the  performance  of  some  other  condition,  and 
cases  where  it  is  to  depend  on  the  happening  of  some  contingency, 
holding  that  the  former  is  an  escrow,  but  that  the  latter  will  be 
deemed  the  grantor's  deed  presently.  This  distinction  will  be 
found,  however,  not  to  be  in  all  cases  correct,  since  it  will  frequently 
happen  that  it  will  defeat  the  manifest  intention  of  the  parties 
which  it  is  everywhere  conceded  should  govern.  The  foregoing 
classification  will  therefore,  we  think,  for  all  general  purposes,  be 
found  more  accurately  to  express  the  true  rules  and  deliuitions  of 
the  law  upon  the  subject. 

And  it  follows  in  case  of  conditional  delivery,  or  where  the  instru- 
ment* has  been  deposited  as  the  writing  or  escrow  of  the  grantor, 
that  it  does  not  become  the  grantor's  deed  and  that  no  estate  passes 
until  the  event  has  happened  upon  which  it  is  to  be  delivered  to 
the  grantee,  or  until  the  second  delivery  or  redelivery,  as  it  -is  some- 
times called,  by  the  depositary  to  the  grantee.  Whether  in  such 
case  actual  delivery  to  the  grantee  is  necessary  in  order  to  give 
effect  to  thp  instrument  as  the  deed  of  the  grantor,  seems  not  to  be 
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?ei7  well  settled,  but  the  inference  would  appear  to  be  that  it  .£  not 
The  indication  from  the  authorities  quite  clearly  is  that  it  becomes 
the  grantor's  deed  the  moment  the  condition  has  been  performed  or 
the  event  has  happened,  upon  which  the  grantee  is  entitled  to  the 
possession  of  it,  and  that  thenceforth  the  depositary  or  holder  is 
regarded  as  the  mere  agent  or  trustee  for  the  grantee. 

But  the  title  only  passes  on  performance  of  the  condition  or  the 
happening  of  the  event,  except  in  certain  cases  where  by  fiction  o( 
law  the  writing  is  allowed  to  take  effect  from  the  first  delivery. 
This  relation  back  to  the  first  delivery  is  permitted,  however,  only 
in  cases  of  necessity  and  where  no  injustice  will  be  done,  to  avoid 
injury  to  the  oj^eration  of  the  deed  from  events  happening  between 
the  first  and  second  delivery  ;  as  if  the  grantor,  being  a  fenie  sole^ 
sliould  marry,  or  whether  a  fe^iie  sole  or  not,  sbpuld  die  or  be 
attainted  after  the  first  and  before  the  second  delivery,  and  so  become 
incapable  of  making  a  deed  at  the  time  of  second  delivery,  the  deed 
will  be  considered  as  taking  effect  from  the  first  delivery,  in  order  to 
accomplish  the  intent  of  the  grantor,  which  would  otherwise  be 
defeated  by  the  intervening  incapacity.  But  subject  only  to  this  fic- 
tion of  relation  in  cases  like  those  above  supposed,  and  others  of  the 
kind,  and  which  is  only  allowed  to  prevail  in  furtherance  of  justice 
and  where  no  injury  will  arise  to  the  rights  of  third  persons,  tiie  in- 
strument has  no  effect  as  a  deed,  and  no  title  passes  until  the  second 
delivery;  and  it  has  accordingly  been  held,  that  if,  in  the  mean 
time,  ilie  estate  should  be  levied  upon  by  a  creditor  of  the  grantor, 
he  would  hold,  by  virtue  of  such  levy,  in  preference  to  the  grantee 
in  the  deed. 

T&e  foregoing  observations  have  been  made  for  the  purpose  of 
showing,  and  we  think  it  sufficiently  appears  from  them,  that  deeds 
of  the  kind  here  under  consideration  do  not  fall  under  the  denomi- 
nation of  conditional  deeds,  or  deeds  delivered  upon  condition,  but 
that  they  rather  belong  to  the  class  where  the  delivery  of  the  deed  is 
said  to  be  absolute.  They  arc  of  the  kind,  the  second  delivery,  or 
that  to  the  grantee,  being  only  dependent  on  the  death  of  the 
grantor,  where  the  first  delivery,  if  valid  at  all,  is  necessarily  abso- 
lute. Dependent  on  that  sole  event,  the  unalterable  nature  of  the 
conveyance  is  manifest.  Unlike  the  case  of  first  delivery,  conditioned 
upon  the  happening  of  a  contingency  or  some  future  event  of  doubt 
and  uncertainty,  or  the  performance  of  some  act  or  agreement 
which   may  not  take  place,  in  order  to  justify  the  second,  tht 
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grantor  here  anticipates  that  the  second  delivery  will  certainly  fol- 
low, and  that  by  no  possibility  will  the  deed  ever  bo  returned  to 
him,  or  his  right  to  the  possession  or  control  of  it  \ye  restored.  The 
assent  of  the  grantee  having  been  given,  tlie  grantor's  authority 
over  the  deed  and  all  his  right  to  possess  or  control  it  are  forever 
gone  the  moment  first  delivery  is  nuule,  or  when  the  deed  is  placed 
in  the  hands  of  the  third  peraon.  As  to  tlie  grantor,  the  delivery  is 
absolate  and  final,  and  so  is  his  conveyance  of  the  land,  the  title  to 
which  passes,  at  once,  to  the  grantee,  qualified  only  by  the  right  of 
the  grantor  to  use  and  occupy,  or  take  and  receive  the  rents  and 
profits  during  his  life,  or  until  the  event  shall  have  happened,  upon 
which  second  delivery  is  to  be  made.  The  grantor,  in  such  case, 
converts  his  estate  into  a  life  tenancy,  and  makes  himself  the 
tenant  of  the  grantee.  These  conclusions  result,  unavoidably,  from 
the  certainty  of  the  event  upon  which  the  second  delivery  is  made 
to  depend,  and  from  the  impossibility,  under  the  circumstances, 
that  the  grantor  will  ever  be  able  to  recall  or  re-possess  himself  of 
the  deed.  He  delivers  the  writing,  therefore,  as  hu  deed,  always  so 
to  remain,  and  never  return  to  him,  and  it  becomes  presently  o|)era- 
tive  and  the  title  vests  immediately  in  the  grantee.  This  is  what 
was  intended  by  Chief  Justice  Parsons  in  YHieelwright  v.  WlieeU 
Wright  J  2  Mass.  452,  and  recently  approved  by  the  court  of  appeals 
in  Hathaway  v.  Payne,  34  N.  Y.  106,  when  he  said  :  "  If  a  grantor 
deliver  any  writing  as  his  deed  to  a  third  person,  to  be  delivered 
over  by  him  to  the  grantee,  on  some  future  event,  it  is  the  grantor's 
deed  presently,  and  the  third  person  is  a  trustee  of  it  for  the 
grantee.  ♦  *  *  But  if  the  grantor  make  writing  and  seal  it, 
and  deliver  it  to  a  third  person,  as  his  writing  or  escrow,  to  be  by 
him  delivered  to  the  grantee,  u])on  some  future  event,  as  his,  the 
grantoi*'s  deed,  and  it  be  deliverei)  to  the  grantee  accordingly,  it  is 
not  the  grantor's  deed  until  the  second  delivery." 

In  such  a  case  the  future  delivery  merely  awaits  the  lapse  of  time, 
and  is  dependent  upon  no  condition  or  contingency,  and  the  writing 
is  considered  tlie  grantor's  deed  presently,  and  the  title  as  having 
vested  in  the  grantee.  Foster  v.  Mansfieldy  3  Mete.  412  ;  Hathaway 
V.  Payne,  supra.  A  quit-claim  deed  executed  by  the  grantee,  inter- 
mediate the  delivery  to  a  stranger  and  the  grantor's  death,  will,  it 
has  been  held,  pass  the  estate.  Tooley  v.  Dibble,  2  Hill,  641.  In 
such  case,  therefore,  it  is  unnecessary,  as  has  been  sometimes  other- 
wise supposed,  to  resort  to  the  fiction  of  relation  in  order  to  make 


308  WISCONSIN, 


PratBman  ▼.  fiaker. 


the  deed  available  after  the  death  of  the  grantor.  The  deed  takes 
absolute  effect  daring  the  life-time  of  the  grantor,  and  no  fictitious 
relation  is  required. 

We  have  said  in  the  first  part  of  this  opinion,  that  so  long  as  a 
deed  is  within  the  control,  and  subject  to  the  authority  of  tlic 
grantor,  there  is  no  delivery  for  any  purpose.  A  writing  cannot  he 
delivered  as  an  escrow  even,  unless  the  maker  parts  with  his 
dominion  and  power  over  it  until  such  time  as  the  event  has  hap- 
pened when  it  is  to  be  or  may  be  restored  to  him.  If  it  is  in  his 
own  possession,  he  can  of  course  destroy  it  at  his  pleasure,  and  if  in 
the  hands  of  a  third  person  as  his  mere  agent,  and  subject  to  his 
direction,  his  power  is  the  same.  It  this  be  true  of  an  escrow  or 
conditional  delivery,  it  must  a  fortiw  I  be  true  where  the  delivery, 
if  made,  would  necessarily  become  absolute.  The  following  are 
some  of  the  authorities  which  hold  that  if  the  deed  is  subject  to 
be  recalled  by  the  grantor,  before  delivery  to  the  grantee,  it  is  no 
delivery  on  the  part  of  the  grantor  Shirhtfs  Lessee  v.  Ayree,  14 
Ohio,  817;  Fitch  v.  BuneJiy  30  Cal.  213;  Berry  y.  Andereoriy  22 
Ind.  36  ;  Cook  v.  Brawny  M  N.  H.  460.  The  last  is  a  particularly 
full  and  well-considered  opinion  upon  the  question  growing  out 
of  a  state  of  facts  not  dissimilar  to  those  here  presented,  and 
many  authorities  are  reviewed. 

Opposed  to  these  decisions  we  know  of  but  two  in  this  country 
(Shed  V.  Shedy  3  N.  H.  432,  and  Belden  v.  Carter y  4  Day,  66),  in 
neither  of  which  was  the  real  point  of  objection  discussed  or  con- 
sidered. The  former  we  know  has  been  overruled,  and  we  believe 
also  the  latter.*  In  England  there  have  been  some  decisions  and 
dida  to  the  like  effect,  as  will  be  seen  by  examining  the  oft-cited 
case  of  Doe  v.  Knight,. b  Barn.  &  Cress.  671,  687.  In  Welch  v.  Sackett, 
12  Wis.  266,  this  court  felt  obliged  to  reject  what  was  said  in  Doe  v. 
Knighty  rather  obiter  than  otherwise,  on  the  subject  of  presumed 
acceptance  of  a  deed  by  the  grantee  without  knowledge  that  it  had 
been  or  was  to  be  executed,  and  now  it  feels  obliged  to  reject  what 
was  in  like  manner  said  respecting  the  validity  of  delivery,  where 
the  deed  remains  in  the  grantor's  possession  or  subject  to  his  con- 
trol. Upon  both  points  the  remarks  of  the  court  were  strictly  un- 
necessary to  a  decision  of  the  cause  and,  as  we  think,  also  clearly 
erroneous. 

As  observed  in  Cook  v.   Browfiy  the  owner  of  land  desiring  to 

*8ee  Stewart  v.  SUwarU  6  Conn  SI",  8B0.~Rbf. 


JAKUAEY  TEEM,  1872.  599 

AnnBftong  y.  Gibson. 

make  disposition  of  it  at  his  death,  has  three  courses  open  to  him, 
either  of  which  he  may  adopt  according  to  oircnmstances  and  as 
will  b'jst  snit  his  convenience  and  intentions.  ''  If  he  desires  tj 
-convey  the  same,  but  not  to  have  his  deed  take  effect  until  Lis 
decease,  he  can  make  a  reservation  of  a  life  estate  in  the  deed ;  or 
it  may  be  done  by  the  absolute  delivery  of  the  deed  to  a  third  per- 
son, to  be  passed  to  the  grantee  upon  the  decease  of  the  grantor; 
the  holder  in  such  case  being  a  trustee  for  the  grantee.  But  if  he 
wishes  to  retain  the  power  of  changing  the  disposition  of  the  prop- 
erty  at  his  pleasure,  that  can  only  be  properly  effected  by  a  wilL 
So  long  as  he  retains  the  instrument,  whether  in  the  form  of  a  deed 
or  will,  in  his  power,  the  property  is  his.'* 

And  so  we  must  say  in  the  present  case,  that  the  land  in  contro- 
versy was  the  property  of  the  supposed  grantor,  the  father  of  the 
plaintiffs  and  of  the  defendant,  at  his  decease,  and  that  the  defend- 
ant acquired  no  title  by  virtue  of  the  alleged  conveyance.  It  fol- 
lows, therefore,  that  the  judgment  of  the  circuit  court  is  correct 
and  should  be  aflSrmed. 

It  is  80  orderetL 


Abmstbokg,  appellant,  v.  Oibsov. 

(81  wto.ei.) 

Uturjf — indonement. 

An  ladofBement,  void  for  usury,  is  vidid  to  pass  the  title  of  a  note  to  the 
indorsee,  and  enable  him  to  collect  the  note  of  the  maker. 

Plaintiff  indorsed  and  delivered  to  the  defendant,  a  note  and 
mortgage  securing  it,  executed  by  plaintiff's  son,  T.  F.  Armstrong, 
to  plaintiff,  for  $1,000,  with  interest  at  ten  per  cent  The  defendant 
paid  plaintiff  for  said  note  and  mortgage,  $950,  and  the  plaintiff,  as 
a  part  of  the  same  transaction,  by  an  indorsement  upon  the  note, 
guaranteed  the  payment  of  the  whole  amount  for  which  the  note 
and  mortgage  were  given,  no  part  thereof  having  been  paid  at  the 
time  of  the  transfer.  This  action  was  brought  to  have  the  indorse- 
m^nt,  transfer  and  guaranty  of  said  note  and  mortgage  declared 
«siinou9  and  void,  and  to  have  the  indorsement  and  guaranty  can 
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oeled  and  the  note  and  mortgage  retui-ned  to  plaintiff.  The  cironit 
judge  held,  that  the  indorsement  and  tmnsfer  were  valid  to  pa8» 
title  to  the  securities  to  the  defendant,  even  though  the  indorsement 
and  gaarauty  were  nsarions  and  gave  judgment  for  defendant 
Plaintiff  appealed. 

Wm.  Brawn  and  C.  C.  Rmningtonj  for  appellant  * 

Crouch  £  Huntingtonj  for  respondent 

Lyon,  J.  The  first  question  to  be  considered  is,  whether  there 
was  a  valid  assignment  and  transfer  of  the  securities  to  the  defendant^ 
conceded  that  the  guaranty  of  the  plaintiff  is  void  for  usury. 

We  do  not  propose  to  go  into  an  extended  discussion  of  this  ques- 
tion, or  to  view  the  decisions  of  the  various  courts  bearing  upon  it. 
Those  who  may  desire  to  examine  such  decisions  will  find  many 
of  them,  both  English  and  American,  cited  and  most  elaborately 
reviewed  in  the  cases  of  Crane  v.  Hendricks^  7  Wend.  569 ;  Cawles  v. 
Mc  Vichary  8  Wis.  725 ;  and  in  the  able  opinion  of  the  learned  cir- 
cuit judge  in  this  case. 

In  Cowles  v.  McVtckar^  Mr.  Justice  Smith  states  the  law  to  be,, 
that  an  indorsement,  void  for  usury,  is  valid  to  pass  the  title  to  the 
indorsee,  and  enable  him  to  collect  the  note  of  the  maker. 

It  mtist  be  conceded,  however,  that  this  remark  of  the  learned  jus- 
tice who  wrote  the  opinion  in  that  case  is  obiter  dictunty  no  such 
question  being  involved  in  the  issue.  And  it  may  be  remarked  in 
this  connection,  that  the  question  which  was  presented  to  the  court 
in  that  ease  for  adjudication  is  not  necessarily  involved  in  the 
decision  of  this  case,  as  will  hereafter  appear.  There  the  question 
was,  whether  the  indorsement  or  guaranty  was  void  for  usury- 
Here,  if  it  be  held  that  the  indorsement,  whether  usurious  or  not. 
passes  the  title  to  the  note  so  that  the  indorsee  may  collect  it  of  the 
maker,  it  will  be  unnecessary,  for  reasons  which  will  presently  be 
stated,  to  decide  whether  the  indorsement  or  guaranty  is  or  is  not 
void  for  usury.  The  question  under  consideration  is  now  for  the 
first  time,  so  far  as  I  am  advised,  presented  directly  to  this  court  for 
adjudication.  The  decisions  of  the  courts  in  other  States,  in 
England,  and  in  the  Federal  courts,  bearing  upon  it,  are  very  con- 
flicting, very  many  of  them  holding  the  doctrine  asserted  in  Cowles 
V.  McVickarj  by  Mr.  Justice  Smitit.  and  very  many  ofhors  of  oqnal 
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authority  asserting  an  opposite  doctrine.     A  review  of  these  con 
flicting  decisions  will  snbserye  no  useful  purpose.     We  are  required 
to  choose  between  them,  and  to  say  which  line  of  decisions  contains 
a  correct  statement  of  the  law  on  this  subject 

After  a  careful  and  somewhat  extended  examination  of  the 
authorities,  Ve  have  reached  the  conclusion  that  the  law  was  cor- 
rectly laid  down  by  Mr.  Justice  Smith,  and  that  the  circuit  judge 
held  correctly  when  he  decided  ^'  that  the  assignment  and  delivery 
of  the  note  and  mortgage  in  question  in  this  suit,  by  the  plaintiff  to 
the  defendant,  passes  the  tiUe  thereto  from  the  plaintiff  to  the 
defendant,  and  that  he  is  entitled  to  hold  and  collect  them  of  the 
maker.'* 

It  is  proper  to  say,  however,  that  we  do  not  intend  to  express,  or 
even  to  intimate,  an  opinion  as  to  the  rights  or  liabilities  of  the  par< 
tics  in  any  action  which  may  be  instituted  by  the  holder  of  the  note 
and  mortgage  in  controversy  against  Theodore  F.  Armstrong,  to> 
enforce  payment  thereof.  By  a  reference  thereto,  it  will  be  seen 
that  we  have  adopted  the  views  of  Mr.  Justice  Wilde  on  this  ques- 
tion  in  the  case  of  Knights  v.  Putnam,  3  Pick.  184.  He  uses  the  fol- 
lowing language :  '^  Now  it  is  manifest  that  the  maker  of  a  note  ia 
not  affected  by  a  usurious  agreement  between  the  indorser  and 
indorsee.  He  is  liable  on  his  contract,  and  it  is  immaterial  to  him 
whether  the  action  be  brought  in  the  name  of  the  indorser  or  in 
that  of  the  indorsee.  But  I  hold,  further,  that  the  transfer  of  a 
note  on  a  usurious  consideration  is  neither  void  nor  voidable.  So 
far  as  the  indorsement  operates  as  a  transfer  of  the  note,  it  is  an 
executed  contract,  and  the  statute  against  usury  is  not  applicable.  It 
only  applies  to  the  implied  promise  or  guaranty  of  the  indorser, 
which,  being  an  executory  contract,  may  be  avoided.  But  in  no- 
case  can  an  executed  contract  be  set  aside  on  the  plea  of  usury.'* 

[The  remainder  of  the  opinion  decides  briefly  that  the  plaintiff 
was  not  entitled  to  have  his  guaranty  canceled,  and  also  di8|K>6e8  of 
a  question  of  practice.] 

Vol.  XI.— 76 
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Town  of  Dbpbrb,  appellant,  r.  Town  of  BsLunrui. 

(aiwii.uo.) 

MunioipcU  eorporaHon — towu — divinan  of —  cantrihutUmfir  d$bi$ 

When  a  town  i«  divided  and  a  new  town  created  out  of  a  |Mirt  of  the  territorj, 
the  latter  ifi  not  bound  to  contribute  toward  the  payment  of  debts  contracted 
before  the  diriaion,  in  the  absence  of  any  statute  to  that  effect.  {See  noU, 
;>.  604.) 

This  action  was  brought  by  the  town  of  Depere  against  the 
defendant,  to  compel  contribution  on  account  of  moneys  paid  by 
the  plaintiff  upon  obligations  incurred  at  h  time  when  defendant 
constituted  a  part  of  plaintiffs  town.  The  complaint  alleged 
in  substance,  that  both  parties  were  duly  organized  corpora- 
tions; that  prior  to  July  1,  1854,  the  defendant  was  a  part  of  the 
plaintiff,  and  that  they  both  had  but  one  corporate  existence  under 
the  name  of  town  of  Depere ;  that  as  such  town  they  did,  in  pursu- 
ance of  an  act  of  the  legislature,  issue  the  bonds  of  the  said  town  in 
aid  of  a  certain  plank-road;  that  the  defendant  was  afterward 
erected  into  a  separate  town ;  that  the  plaintiffs  have  been  comx)elled 
to  pay  and  haye  paid  large  sums  of  money  by  reason  of  the  indebted- 
ness so  created ;  that  the  defendant  have  paid  nothing  and  refuse 
to  pay  any  thing  thereon ;  and  after  stating  the  assessed  valuation 
of  each  of  the  parties,  asks  judgment,  that  the  defendant  be  re- 
quired to  contribute  its  proportion. 

The  defendant  demurred  to  the  complaint  and  the  demurrer  was 
ffostained.    Plaintiff  appealed. 

HuM  <0  Wigmariy  for  appellant 

Easting  Jt  Oreetidy  for  respondents. 

OoLB,  J.  We  are  of  the  opinion  that  the  complaint  m  this  case 
..tates  no  cause  of  action,  and  therefore  that  the  demurrer  waa 
properly  sustained  upon  that  ground.  It  appears  from  the  allega- 
tions of  the  complaint,  that,  prior  to  April,  1853,  and  until  after 
the  1st  of  July,  1854,  the  plaintiffs  and  defendants  were  inclnde<] 
in  and  formed  one  town,  known  as  the  town  of  Depere.  In  1853, 
that  town  was  authorized  bv  an  act  of  the  le<?islatnre  to  aid  ir  the 
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sonstruction  of  certain  roads,  and  the  electors  thereof  voted  for  the 
issne  of,  and  the  offi^^ers  of  the  town  did  issue,  $5,000  in  town  boDds> 
payable  in  twenty  years,  the  interest  thereon  being  payable  annually 
according  to  the  temis  of  coupons  attached  to  each  of  said  bonds. 
Subsequently,  each  of  the  defendants  was  organized,  by  a  resolution 
of  the  county  board  of  supervisors,  into  a  town,  out  of  the  territory 
originally  included  in  the  town  of  Depere  when  the  bonds  were 
issued.  Before  the  commencement  of  this  action  the  plaintiffs  had 
paid,  as  interest  due  on  such  bonds,  the  sum  of  four  thousand  dol- 
lars ;  and  this  action  is  brought  to  compel  a  contribution,  or  a  pay- 
ment by  the  defendants  of  such  a  proportional  share  of  the  whole 
sum  due  and  paid  for  interest  as  their  territory  and  the  assessed 
valuation  thereof  bear  to  the  assessed  valuation  of  the  property  of 
the  plaintiffs.  And  the  question  raised  by  the  demurrer  is,  can 
these  towns,  which  were  subsequently  organized  out  of  the  territory 
originally  embraced  in  the  town  of  Depere,  be  held  liable  for  a 
share  of  the  original  indebtedness  ?  This  question,  we  think,  must 
be  answered  in  the  negative. 

It  is  not  alleged  in  the  complaint,  nor  is  it  claimed  in  the  argu- 
ment of  the  counsel  for  the  plaintiffs,  that,  in  the  organization  of 
the  defendant  towns,  any  provision  whatever  was  made  that  they 
should  be  liable  for  the  payment  of  any  portion  of  this  debt.  There- 
fore, if  they  are  liable  at  all,  it  is  because  they  constituted  a  portion 
of  the  town  of  Depere  when  the  debt  was  contracted.  But,  *'  by 
general  principles  of  law,  as  well  as  by  judicial  construction  of  stat- 
utes, if  a  part  of  the  territory  and  inhabitants  of  a  town  are  separated 
from  it,  by  annexation  to  another,  or  by  the  erection  of  a  new  cor- 
poration, the  remaining  part  of  the  town,  or  the  former  corporation, 
retains  all  its  property,  powers,  rights  and  privileges,  and  remains 
subject  to  all  its  obligations  and  duties ;  unless  some  express  pro- 
vision to  the  contrary  should  be  made  by  the  act  authorizing  the 
separation."  This  is  the  language  of  Chief  Justice  Parker,  in  the 
case  of  Hampshire  v.  Franhlmy  16  Mass.  76-86,  a  decision  which  was 
relied  on  and  followed  as  an  authority  in  Crawford  County  v.  Iowa 
Coti7ity,  2  Chandler,  14;  and  which  is  referred  to  with  strong  appro- 
bation by  the  chief  justice,  when  considenng  an  analogous  question, 
in  77ie  Town  of  Milwaukee  v.  TTie  City  of  Milwaukee,  12  Wis.  93, 
The  case  of  Hampshire  v.  Franklin  is  supported  by  other  decisionsi 
not  onlv  in  Massachusetts  but  in  other  States*  and  we  have  no  doubt 
is  a  correct  exposition  of  the  law  upon  this  subject     Windham  v. 
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Portland,  4  Ma88.  384  ;  North  Yarmouth  v.  Skittings,  45  Me.  133 ; 
Veazie  v.  Howland,  47  id.  127. 

These  principles  of  law  are  very  clearly  announced  by  Mr.  Justice 
SwAYNE,  in  Morgan  t.  Beloit  City  atid  Town,  7  Wall.  613,  to 
which  we  were  referred  by  the  counsel  for  the  plaintiffs.  That  waa 
an  action  in  eqnity  against  the  city  and  town  of  Beloit  to  compel 
the  two  corporations  to  pay  certain  judgments  in  the  proportion 
which  each  ought  to  pay.  The  town  of  Beloit,  under  an  act  of  the 
legislature,  had  made  a  subscription  to  the  stock  of  a  railroad  com- 
pany, and  had  issued  bonds  of  the  town  to  pay  therefor.  After- 
ward the  city  of  Beloit  was  created  and  organized  from  a  portion 
of  the  territory  which  had  constituted  the  town  of  Beloit.  In  the 
city  charter  was  a  provision  that  all  principal  and  interest  upon  all 
bonds  which  had  theretofore  been  issued  by  the  town,  shonld  be 
paid,  when  the  same  or  any  portion  thereof  fell  due,  by  the  city  and 
town  in  the  same  proportions  as  if  the  town  and  city  had  not  been 
dissolved.  Upon  the  strength  of  this  provision  the  court  enter- 
tained jurisdiction,  and  enforced  the  i*emedy  against  both  city  and 
town.  And  in  the  opinion  Mr.  Justice  Swaykb  says:  "The  two 
corporations  are  as  separate  and  distinct  as  if  the  territories  they 
embrace  respectively  had  never  been  united.  It  is  obvious  that, 
without  a. legislative  provision  to  that  effect,  the  city  would  not  be 
answerable  at  law  for  the  debts  of  the  town  incamd  before  the 
former  was  created.  Whether,  but  for  the  statute,  the  city  then 
would  have  been  chargeable  in  equity,  it  is  not  necessary  to  con- 
sider. The  statute  is  conclusive  as  to  a  liability  to  be  enforced  in 
some  form  of  procedure.'*    Pp.  617,  618. 

It  is  very  obvious  that  this  case  is  wholly  unlike  the  one  before 
VLB,  where  there  are  no  provisions  making  the  defendant  towns  liable 
for  the  debts  of  the  old  corporation,  and  where  the  remedy  sought 
to  be  enforced  is  not  at  the  suit  of  a  creditor,  but  by  the  corpora- 
tion itself,  which  has  only  paid  the  debt  it  contracted  and  was 
bound  to  pay. 

This  view  disposes  of  the  case,  and  it  is  not  necessary  to  notice 
the  other  questions  discussed  upon  the  argument 

The  order  sustaining  the  demurrer  to  the  complaint  is  affirmed. 

Order  affinnsd. 

NoTB.  —Where  the  tenltoij  of  a  munlolpal  oorporallon  Is  divided  and  a  oew  ooipo- 
ratlon  erected  from  a  part  thereof,  the  old  corporation  will  be  entitled,  In  the  absence 
•f  statutory  proTistons  to  the  contrary,  to  the  oorr^orate  property,  and  will  be  solely 
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•oswerable  fur  all  the  liabilities.  Richards  y.  Damettt  4  Maw.  830 ;  B&hiand  Co.  y.  LatD- 
renee,  12  111.  1 ;  CfM>  y.  Kinganan,  Ifi  Mass.  197 ;  BlaekaUme  y.  TafU  i  Gray,  260;  Hartford 
Bridge  y.  JBcut  Haftforti,  10  Ck>nii.  148 :  affirmed  by  aupreme  court  of  the  United  Statea, 
10  How.  611. 

Td  PlunheU  TowniMp  y.  Crawford^  27  Penn.  St.  107,  it  was  held  that  on  the  diylsion  of 
a  township  each  part  remains  liable  for  the  whole  debt  of  the  old  town,  and  that  if 
one  pays  the  debt,  it  may  maintain  an  action  against  the  other  for  contribution. 

Upon  the  erection  of  a  new  corporation  out  of  a  portion  of  the  territory  of  an 
old  corporation,  the  legislature  may  make  proylsion  for  i^n  equitable  diylsion  of  the 
property,  and  may  impose  upon  the  new  corporation  the  obligation  of  dlschaive  a  por- 
tion of  the  corporate  debts.  Qorham  y.  SpringJUtd,  21  Me.  81 ;  Brewsbar  y.  fidrvMc,  i 
Mass.  978;  LoMn  y.  Ames,  10  Cush.  196 ;  Harriaon  v.  Brfdyfon,  16 Maas.  16.— Bxp. 


Mblchoib  y.  McCarty,  appellant 

(81  wis.  288.) 

.Bleffol  eaniraet  -*  aeeount  ttated 

ft  is  no  iMtf  to  An  action  on  an  aoooant  stated,  that  the  defendant's  Indebtedni 
was  for  liquors  sold  by  plaintiff  on  Sunday,  contrary  to  law,  if  the  account 
was  not  stated  on  Sunday ;  but  if  the  sale  was  illegal  for  want  of  a  license 
the  action  on  an  account  stated  could  not  be  maintained. 

AcnoN  on  an  account  stated.  Defense  that  the  indebtednesa 
arose  from  the  sale  by  plaintiff  to  defendant  of  intoxicating  liquors, 
made  on  a  Sunday,  and  that  at  the  time  of  such  sale  plaintiff  had  no 
license  to  sell  liquors  as  required  by  law.  At  the  trial  in  the  circuit 
eourt  the  defendant  offerefl  evidence  to  prove  his  defense,  but  it  waa 
excluded.    Verdict  and  j  udgment  for  plidntifll    Defendant  appealed. 

Utter  Jt  BaUnsonf  for  appellant 

B.  B.  Clarh  and  8.  W.  Button,  for  respondents. 

Lyok,  J.  The  general  rule  of  law  is,  that  all  contracts  which  are 
repugnant  to  justice,  or  founded  upon  an  immoral  consideration,  or 
which  are  against  the  general  policy  of  the  common  law,  or  contrary 
to  the  provisions  of  any  statute,  are  void ;  and  that,  if  a  party  claim- 
ing a  right  to  recover  a  debt  is  obliged  to  trace  his  title  or  right  tc 
the  debt  through  any  such  illegal  contract,  he  cannot  recoTer, 
1)ecause  he  cannot  be  allowed   to  prove  the  illegal  contr 
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foandation  for  his  right  of  recoverj.  It  is  quiie  immaterial  whether 
Buch  illegal  contract  be  tnalum  in  se,  or  only  malum  prohibitum. 
In  either  case  the  maxim,  ex  turpi  causa  non  oritur  actio,  is  applicable. 
And  a  contract  in  violation  of  a  statute  is  void  althoagh  the  statute 
fails  to  provide  expressly  that  contracts  made  in  violation  of  its  pro- 
visions shall  not  be  valid.  It  is  sufficient  that  it  is  prohibited,  and 
its  invalidity  follows  as  a  legal  consequence. 

The  cases  which  affirm  these  principles  are  very  numerous  and 
uniform.  We  cite  but  a  few  of  them.  Swartzer  v.  Qilletf  1  Chand. 
207;  Kellogg  v.  Lakin,  3  id.  133;  Bryan  v.  Reynolds,  5  Wis.  200; 
fhy  V.  Oatley,  6  id.  42 ;  Maxwell  v.  Reed,  7  id.  582  ;  ^tna  Ins.  Co. 
v.  Harvey,  11  id.  394;  Miller  v.  Larson,  19  id.  463;  Plialen  v. 
Clark,  19  Conn.  421  ;  Finn  v.  Donahue,  35  id.  216 ;  &ray  v.  Hook, 
4  Comst  449 ;  yellis  v.  Clark,  4  Hill,  424 ;  Mills  v.  Rice,  0  Gray, 
458;  Dodson  v.  Harris,  10  Ala.  566;  Pepper  v.  Haight,  20  Barb. 
429;  Martin  v.  Wade,  37  Cal.  168  ;  Hoover  v.  Pierce,  27  Miss.  13; 
Day  V.  McAllister,  15  Gray,  432  ;  Toler  v.  Armstrong,  4  Wash.  C.  C. 
297. 

There  are,  however,  exceptions  to  the  rule  that  a  party  cannot 
recover  upon  an  illegal  contract,  the  grounds  of  which  are  thus 
stated  by  Lord  Mansfield  in  Clarke  v.  8hee,  1  Cowp.  197 :  "  There 
are  two  sorts  of  prohibitions  enacted  by  positive  law  in  respect  of 
contracts.  1st  To  protect  weak  or  necessitous  men  from  being 
overreached,  defrauded  or  oppressed.  There  the  rule,  in  pari  delicto 
potior  est  conditio  defendentis,  does  not  hold,  and  an  action  will 
lie ;  because,  where  the  defendant  imposes  upon  the  plaintiff,  it  is 
not  par  delictum ; "  and  he  instances,  as  an  illustration,  the  case 
of  a  bankrupt  who  pays  money  to  a  creditor  in  consideration  that 
such  creditor  sign  his  certificate.  In  such  case,  although  the  bank- 
rupt is  a  party  to  the  illegal  transaction,  he  may  maintain  an  action 
to  recover  back  the  money  so  illegally  paid,  because  he  is  tht 
oppressed  party,  and  not  equally  guilty  with  the  other.  On  the  same 
principle,  actions  have  been  sustained  by  wards  against  guardians, 
and  by  clients  against  attorneys,  to  set  aside  executed  illegal  con- 
tracts, where  the  guardians  or  the  attorneys  had  taken  advantage 
of  the  fiduciary  relation  to  impose  upon  and  mislead  their  wards  or 
clients. 

On  the  same  principle,  also,  statutes  against  usury  frequently 
give  the  borrower  an  action  against  the  lender  to  recover  back  the 
usury  wh'ch  he  has  paid.    Laws  of  1859,  ch.  160,  §  3. 
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The  selling  of  intoxicating  liquors  without  license,  or  on  Sunday, 
is  prohibited  by  law.  Taylor's  Stat,  ch.  35,  §§  5,  20 ;  ch.  183,  §  6. 
Such  contracts  are  not  within  the  exceptions  to  the  general  rule 
above  stated.  Hence,  were  this  an  action  on  the  original  indebted* 
noss,  the  plaintiff  oould  not  recover  were  it  made  to  appear  that  the 
debt  was  for  the  price  of  liquor  sold  without  license,  or  sold  on 
Sunday. 

But  the  action  is  not,  in  form,  for  the  original  indebtedness,  but 
is  upon  an  account  alleged  to  have  been  subsequently  stated  by  and 
between  the  parties;  and  it  is  claimed  that  the  plaintiff  is  not 
compelled  to  resort  to  the  illegal  contract  to  maintain  his  action, 
but  only  to  the  account  stated,  which  is  said  to  be  in  the  nature  of, 
or  equivalent  to,  a  new  promise.    Homes  v.  DeCampy  1  Johns.  34. 

This  brings  us  to  inquire  as  to  the  effect  of  stating  an  account, 
or  what  seems  to  be  the  same  thing,  of  a  new  promise,  based  upon 
an  original  illegal  contract  Greenleaf,  in  his  Treatise  on  the  Law 
of  Evidence,  says:  "  In  support  of  the  count  upon  an  account  stated, 
the  plaintiff  must  show  that  there  was  a  demand  on  his  side,  which 
was  acceded  to  by  the  defendant  *  *  *  The  admission  must 
huve  reference  to  past  transactions,  that  is,  to  a  subsisting  debt,  oi 
to  a  moral  obligation,  founded  on  an  extinguished  legal  obligation, 
to  pay  a  certain  sum."  Vol.  2,  §  126.  The  rule  was  stated  in 
another  form  by  the  late  Mr.  Justice  Paine,  in  Frey  v.  Fonddu  Lac^ 
24  Wis.  204,  as  follows :  "  It  is  a  general  rule  that  a  promise  to  pay 
for  a  past  consideration,  for  which  there  is  not  and  never  has  been 
any  legal  liability  on  the  part  of  the  party  promising,  does  not 
nmke  a  contract  binding  in  law.  It  is  placed  on  the  same  footing 
with  a  promise  which  does  not  purport  to  be  for  any  consideration 
whatever."  The  same  principle  Avas  applied  in  the  case  of  Hooker 
V.  Knaby  26  AVis.  511,  and  is  doubtless  sustained  by  nearly  all  of  the 
adjudged  cases.  Smith  v.  Ware,  13  Johns.  257;  Western  Bank  v. 
Mills,  7  Cush.  539 ;  Gray  v.  Hook,  4  N.  Y.  449 ;  Chenery  v.  Barker, 
12  Gray,  345 ;  Holden  v.  Cosgrove,  id.  216. 

But  to  the  rule  last  above  stated  there  is  an  exception  of  one  class 
of  cases.  Where  a  contract,  otherwise  valid,  is  void  by  reason  of 
having  been  made  on  Sunday,  as  where  property  is  sold  and  deliv- 
ered on  that  day  on  credit,  a  subsequent  promise  to  pay  for  the 
goods,  made  on  any  day  other  than  Sunday,  is  valid,  and  an  action 
can  be  maintained  on  such  new  promise.  The  cases  are  not  uni- 
form  in  stating  the  reasons  for  this  exception,  but  they  all  recognize 
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its  existence.  It  is  not  mentioned  in  either  of  the  two  cases  decided 
by  this  conrt,  last  above  cited,  and  indeed  it  had  no  application  to 
either  of  them.  The  general  rule  there  stated  must,  however,  in  a 
proper  case,  be  applied  subject  to  this  exception.  Williams  v.  Paul, 
^  Bing.  653  (19  Eng.  C.  L.  192);  Beeves  v.  Butcher,  31  N.  J.  Law 
<2  Vroom),  224 ;  Ry)io  v.  Darby,  5  Green  (20  N.  J.  Eq.),  231 ;  Adams 
T.  Gay,  19  Vt  358 ;  Stebbins  v.  Peck,  8  Gray,  553 ;  Smith  v.  Case, 
2  Oregon,  190. 

It  necessarily  follows,  that  the  circuit  court  correctly  excluded 
the  testimony  offered  by  the  defendant  to  show  that  the  liquor  with 
which  he  was  charged  in  the  account  stated  was  sold  to  him  by  the 
plaintiff  on  Sunday,  but  that  the  testimony  which  was  offered  to 
prove  that  the  plaintiff,  when  he  sold  the  liquor,  had  no  license 
to  sell  the  same,  should  have  been  received,  and  its  rejection  was 
error. 

If  the  parties  stated  an  account  between  them,  on  any  day  except 
Sunday,  the  plaintiff  is  entitled  to  recover  the  amount  found  due 
him  upon  such  accounting,  unless  it  be  made  to  appear  that  the 
original  indebtedness  of  the  defendant  was  for  intoxicating  liquors 
sold  him  by  the  plaintiff  without  license,  in  which  case  he  cannot 
recover. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new  trial 

4iwarded. 

Judgment  revmrsed. 


Vogel  v.  Mslus,  appellant. 

(SlWli.808.) 

8MuU  of  frauds — promise  cfindsmwUg, 

Defendant  orally  promised  to  indemnify  plaintiff  for  indorsing  the  piomlssoiy 
note  of  another,  and  plaintiff,  relying  solely  upon  such  promise,  indorsed  the 
note.  HM,  that  the  promise  of  Indemnity  was  not  void  under  the  statute 
of  frauds. 

AcTiOK  upon  an  oral  promise  made  by  the  defendant,  Leopold 
Helms,  to  the  plaintiff,  to  indemnify  him  for  indorsing  the  note  of 
William  Melms.  The  following  facts  were  stated  by  Mr.  Jnstioe 
CoL£ : 
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^It  appears  that  on  the  10th  of  August,  1870,  the  plaintiff  in- 
dorsed the  note  described  in  the  complaint  This  note  was  executed 
hj  William  Melms  and  made  payable  to  the  plaintiff's  order,  who 
indorsed  it  in  order  that  it  might  be  negotiated  to  raise  money  to 
•enable  William  Melms  to  go  on  with  a  contract  which  he  had 
entered  into  with  the  city  of  Milwaukee  to  build  a  bridge  for  the 
city.  The  plaintiff  was  surety  for  the  performance  of  this  contract 
on  the  part  of  William,  and  it  appears  that  the  defendant  agreed  to 
advance,  and  in  fact  did  advance,  to  his  brother  William,  at  differ- 
-ent  times,  over  $4,000,  receiving  orders  on  the  city  covering  the  full 
amount  of  the  contract  price  for  building  the  bridge.  William 
required  more  money  than  the  defendant  could  or  was  willing  to 
advance,  and  this  note  was  made  to  raise  money,  and  was  discounted 
at  the  bank  of  M.  Von  Baumbach  &  Co.,  of  which  the  defendant 
was  a  partner.  The  plaintiff  had  to  pay  the  amount  of  the  note  so 
•discounted,  and  brought  this  action  to  recover  the  amount  paid. 
The  plaintiff  alleges  that  at  the  time  he  indorsed  the  note,  William 
Melms,  the  maker,  was  insolvent,  and  that  he  was  induced  so  to 
indorse  it  at  the  special  request  of  the  defendant,  relying  upon  his 
verbal  promise  to  indemnify  and  save  him  harmless  for  any  loss  he 
might  sustain  by  reason  of  such  indorsement.  The  defendant 
nl leges  that  Williarti  Melms  was  not  insolvent  at  the  time  of  the 
making  of  the  note,  and  that  plaintiff  did  not  suppose  him  to  be  so. 
He  denies  that  the  indorsement  was  made  upon  his  request  and 
.promise;  and  he  also  claims  and  insists  that  even  if  this  promise 
was  made  as  alleged,  it  was  a  special  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another  person,  and  was  void  because  not 
in  writing  expressing  a  consideration.  On  the  pai*t  of  tiie  plaintiff 
it  is  claimed  that  the  promise  of  the  defendant  was  to  indemnify 
and  save  the  plaintiff  harmless  for  indorsing  the  note,  and  that  this 
was  an  original  undertaking  to  which  the  statute  does  not  apply. 

"As  bearing  upon  this  question  whether  or  not  the  promise  of 
the  defendant  was  void  by  the  statute  of  frauds,  the  court  below 
instructed  the  jury  that  if  they  found  from  the  evidence  that  the 
defendant  alone  promised  to  indemnify  the  plaintiff  from  any  loss 
by  reason  of  his  indorsement  of  the  note  of  William  Melms,  and 
ihat  the  plaintiff  did  therefore  indorse  it,  relying  upon  the  promise 
of  the  defendant  for  indemnity,  then  the  promise  was  binding  in 
taw;  and  further,  if  they  were  satisfied  from  the  evidence  that  the 
defendant  promised  to  indemnify  the  plaint iF  and  save  him  harm- 
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WsB  from  the  indorsement  of  the  note  in  ({iiestiouy  and  thai  William 
Mchns  also  promised  to  indemnify  and  save  him  Jiannless,  then  they 
mast  determine  to  toJiom  the  credit  was  giveii ;  and  if  they  believe 
the  whole  credit  was  given  to  the  defendant,  and  that  the  plaintiff 
indorsed  the  note  relying  upon  his  promise  alone,  then  the  plaintiff 
was  entitled  to  recover." 

Verdict  and  judgment  for  the  plaintiff;  and  defendant  appealed 
from  the  judgment 

Smith  d  Starky  for  appellant,  cited  Birhmyrx.  Darnell^  1  Smith'a 
L.  0.  371,  and  notes,  also  notes  of  American  editors,  7th  Am. 
ed.,  601 ;  Emerick  v.  Sanders,  1  Wis.  93,  97  ;  Matson  v.  WTiaram,  2 
Term,  80 ;  3  Parsons  on  Cont  21 ;  Brown  v.  Weber,  38  N.  Y.  187 ; 
Leonard  t.  Vred$nburgh,  8  Johns.  29  ;  Mountstephen  v.  Lakeman,  L> 
R.,  5  Q.  B.  613.  As  to  promises  of  indemnity,  1  Smith's  L.  C.  (6th 
AnL  ed.)  477 ;  Staats  v.  Howlett,  4  Denio,  659 ;  Wing  v.  Terry ^  5 
Hill,  160 ;  Bogers  v.  KneeHand,  10  Wend.  218,  249 ;  Mdllett  y.  Bat^ 
man,  16  0.  B.  (N.  S.)  630 ;  Oreen  y.  Oresswelly  10  A.  &  £.  463 ; 
Turner  y.  ffubbeO,  2  Day,  467 ;  3  Parsons  on  Cont  19 ;  1  Throop  on 
Verbal  Agreements,  §§  427,  438. 

Butler  A  Winkler,  for  respondent 

CoLB,  J.  The  only  question  of  any  diflScnlty  in  this  case  is  that 
which  arises  upon  the  statute  of  frauds.  If  the  alleged  undertak- 
ing of  the  defendant  is  not  a  promise  on  his  part  to  answer  for  the 
debt  or  default  of  another,  within  the  meaning  of  that  statute,  then 
it  is  plain  the  other  exceptions  taken  on  the  trial,  to  the  sufficiency 
of  the  complaint  and  the  admission  of  the  eyidence  in  respect  t<> 
the  insolyency  of  William  Melms,  must  be  oyerruled. 

It  appears  to  us  that  the  instructions  given  were  applicable  to 
the  facts  which  the  evidence  tended  to  establish,  and  the  only  ques- 
tion is,  therefore,  whether  they  were  correct  as  propositions  of 
law.  It  must  be  conceded  that  their  correctness  is  sustained 
by  many  respectable  authorities,  and  they  are  clearly  in  har- 
mony with  the  decision  of  this  court  in  SJwok  v.  Vanmafer,  2'i 
Wis.  532.  In  that  case  the  plaintiffs  surrendered  to  Baker  securities 
which  they  held  to  indemnify  them  from  loss  as  accommodation 
makers  of  a  promissory  note  signed  by  them  and  Baker,  which  was 
made  payable  to  one  Humphrey,  upon  receiving  from  the  defendant 
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bis  promise  in  writing  —  but  expressing  no  eonsiderat'on  —  that  he 
would  save  them  harmless  from  damages  and  lia,bilit«es  in  conse- 
quence thereof.  This  promise  was  held  to  be  an  original  under- 
taking, made  upon  a  sufficient  consideration,  and  not  within  the 
statute.  We  were  well  aware  that  there  was  considerable  coutiict  of 
decision  upon  this  question ;  but  we  then  thought,  and  still  are  of 
the  opinion,  that  a  preponderance  of  authority  sustains  the  doctrine 
that  a  promise  to  indemnify  a  surety  for  becoming  responsible  for 
the  principal,  which  is  made  by  a  third  party  at  whose  request  and 
upon  whose  credit  the  surety  enters  into  his  engagement,  is  not 
within  the  statute.  A  number  of  cases  are  cited  in  the  opinion  in 
Shook  T.  Vanmaier  in  support  of  the  ruling  there  made ;  and  it 
would  be  very  easy  to  cite  more  to  the  same  effect  Nor  is  it  diffi- 
cult to  find  cases  on  the  other  side,  which  hold  that  the  statute,  in 
words  and  spirit,  embraces  this  class  of  engagements.  It  is  evident 
that  a  choice  must  be  made  between  two  lines  of  conflicting  decis- 
ions, and  we  have  adopted  the  rule  which  seemed  to  us  sustained  by 
the  weight  of  authority.  The  law  upon  this  subject  is  still  quite 
unsettled  even  in  the  English  courts,  as  is  strikingly  illustrated  by 
the  history  of  a  very  recent  case  to  which  we  were  referred  by  the 
counsel  for  the  defendant,  that  of  Mountstephen  v.  Lakeman,  Law 
Reports,  5  Queen's  Bench,  612,  where  it  was  held  that  a  promise  to 
be  answerable  for  the  debt  of  another  person  is  within  the  statute 
although  that  other  person  never  becomes  legally  indebted  to  the 
promisee ;  and  that  it  is  sufficient  to  bring  the  promise  within  the 
statute,  that,  at  the  time  the  promise  is  made,  the  promisor  and 
promisee  expect  that  a  legal  obligation  toward  the  promise  will  be 
incurred  by  a  third  person.  Yet  it  is  stated  in  the  American  Law 
Review  for  April,  1872,  p.  591,  that  this  case  has  been  reversed  in 
the  exchequer  chamber,  where  Willes,  J.,  in  delivering  judgment, 
after  quoting  the  note  to  Birhnyr  v.  Darnelly  1  Salk.  27,  "  From  all 
the  authorities  it  appears,  conformably  to  the  doctrine  in  that  case, 
thiit  if  the  person  for  whose  use  the  goods,  etc.,  are  furnished,  be 
liable  at  all,  any  other  person's  promise  is  void  except  in  writing," — 
adds:  "  That  may  very  well  be  modified  to  the  extent  of  adding  the 
words,  if  he  be  liable  at  all,  or  if  his  liability  he  made  the  foundation 
of  the  contract  between  the  plaintiff  and  the  defendant.  ^^ 

But  the  doctrine  of  the  case  of  Shook  v.  Vanmater  is  decisive  of 
the  case  before  us,  since,  under  the  instructions,  the  jury  must  have 
fonnd  that  the  d^f^ndant  promised  to  indemnify  and  save  the  plain- 
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tiff  harmless  from  the  indorsement  of  the  note  in  question,  and  that 
the  plaintiff  did  indorse  it,  reljring  npon  this  promise  alone,  and 
there  can  be  no  doubt  there  was  a  sufficient  consideration  for  this 
promise,  if  we  are  right  in  assuming  that  it  is  an  original,  independ- 
ent undertaking  on  the  part  of  the  defendant,  and  not  collateral  to 
any  thing  promised  bj  William  Melms.  It  is  true,  the  counsel  for 
the  defendant  attempted  to  distinguish  this  case  from  that  of  Shook 
y.  Vanmuter,  on  the  ground  that  here  the  promise  of  indemnity  was 
contemporaneous  with  the  liability  incurred  by  the  surety,  while  in 
that  case  such  promise  was  to  indemnify  against  a  liability  thereto- 
fore incurred.  But  we  do  not  perceive  any  satisfactory  reason  for 
making  a  distinction  on  that  ground.  Prof.  Parsons,  in  his  work 
on  contracts,  3d  yol.  (5th  ed.),  p.  25,  note  (/»),  says:  '^It  has 
been  made  a  question  whether  a  promise  by  A  to  indemnify  B  for 
guarantying  a  debt  due  from  G  to  D  is  within  the  statute.  It  is 
clear,  upon  the  authorities  already  cited,  that  such  a  promise  is  not 
within  the  statute  as  being  a  promise  of  answer  for  the  debt  of  G. 
For  that  purpose  it  must  have  been  made  to  D,  to  whom  the  debt 
was  due.  ♦  ♦  ♦  The  question  would  seem  to  depend  upon 
the  time  when  the  promise  of  G,  the  person  for  whom  the  guaranty 
was  given,  arises.  And  this,  again,  will  depend  upon  the  particular 
circumstances  of  the  case.  If  these  are  such  as  to  authorize  the 
inference  that  G  made  an  actual  promise  to  indemnify  his  guarantor 
at  the  time  when  the  undertaking  of  A  was  given,  or  prior  thereto, 
the  reasonable  presumption  is,  that  the  promise  of  A  was  intended 
to  be  collateral.  If,  on  the  other  hand,  there  is  nothing  in  the  case 
from  which  an  actual  promise  by  G  can  be  inferred,  and  he  can  only 
be  liable  on  a  promise  raised  by  operation  of  law  from  B  having 
been  compelled  to  pay  money  on  his  account,  it  would  seem  to  be 
clear  that  the  promise  of  A  must  be  original.  For  the  promise  of 
0  arises  upon  a  subsequent  and  independent  fact,  after  the  promise 
of  A  has  become  a  complete  and  valid  contract." 

In  the  case  before  us,  as  already  observed,  the  jury  must  hare 
found  that  the  indorsement  was  made  solely  and  Exclusively  upon 
the  promise  of  the  defendant  to  indemnify  the  plaintiff  against  that 
liability.  There  is  nothing  in  the  case  from  which  a  promise  en 
the  part  of  William  Melms  to  indemnify  the  plaintiff  can  be  in- 
ferred. And  if  there  were  any  thing  of  the  kind,  the  question  has 
been  fairly  submitted  to  the  jury  on  the  evidence,  and  they  have  jc 
effect  found  that  no  such  promise  was  made. 
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These  lemarks  Bubstantially  dispose  of  all  the  questions  arising 
upon  the  instructions  which  the  court  gaye,  and  those  which  it 
refused  to  give  at  the  request  of  the  defendant,  except  the  third 
instruction  for  the  plaintiff  It  is  insisted  that  this  instruction  was 
erroneous  because  it  left  to  the  jury  to  find  whether  Lieopold  Melms 
received  or  got  control  of  the  money  which  came  from  the  city, 
while  there  was  no  evidence  to  support  such  a  finding.  The  court, 
however,  only  held  that,  if  the  defendant  promised  the  plaintiff  that 
he  would  use  the  money  which  should  come  into  his  hands  to  pay 
the  note  and  save  him  harmless  for  the  indorsement  thereof,  and  if 
the  plaintiff,  relying  upon  such  promise,  did  so  indorse  it,  then  the 
defendant  was  in  duty  bound  to  make  that  application  of  the  funds 
to  the  extent  of  such  money  received  from  the  city  on  the  bridge 
contract  We  cannot  see  how  the  defendant  could  have  been  preju- 
diced by  that  instruction ;  for  upon  the  assumption  that  the  defend- 
iii)t  did  not  get  any  money  or  control  any,  there  would  be  nothing 
in  his  hands  to  apply  to  the  payment  of  this  note,  and  the  jury 
would  so  find  under  the  direction  of  the  court 

Upon  the  whole  record  we  think  the  judgment  is  correct,  and 
must  be  affirmed. 

JudgtMfU  affirmed. 

A  motion  for  a  rehearing  was  denied,  Oole,  J^  delivering  a  brief 
opinion,  dting  Holmes  v.  Knights^  10  N.  H.  175,  as  a  correct  exposi 
tion  of  the  law  on  the  question. 


Geaob  v.  Mitchell,  appellant 

(81  WU.  638.) 

BepUmn  ie  reoaeer  goed»  aeued  an  execution.    Officer -- haw  far  proteeUd  b$ 

process. 

An  officer,  under  a  general  promise  of  indemnitj,  but  without  direction  from 
the  execution  creditor  to  levy  apon  any  specified  property,  seised  chattels  in 
execution  under  a  void  Judgment.  In  replevin  against  the  officer  and  ths 
•zeeution  creditor,  it  appearing  that  the  latter  never  had  poesession  of  the 
goods,  hMt  that  the  action  could  not  be  maintained  as  to  him. 
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An  officer  wUl  not  be  protected  by  an  execatlon  Talid  on  hie  face  if  he  have 
notice  aliunde  of  some  jurisdictional  defect  which  renders  the  Judgment 
▼oid ;  but  he  may,  in  such  case,  demand  indemnity  from  the  exeeation 
creditor. 

Bepleyin  against  Mitchell  and  Carney  to  recover  possession  of  a 
schooner,  its  tackle,  etc.,  seized  by  the  defendant  Mitchell  under  an 
ezecntion  issued  on  a  judgment  in  favor  of  Carney  against  Grace  as 
garnishee  of  one  Ward.  Mitchell,  answering  separately,  set  up  the 
execution  in  his  hands  with  the  nbcessary  averments  as  to  his  official 
character  and  the  i*egnlarity  of  the  judgment  and  execution. 

Carney,  in  his  answer,  alleged  that  the  taking  of  the  property  was 
by  Mitchell,  under  and  by  virtue  of  an  execution  issueil  on  a  judgment 
in  an  action  by  Carney  against  Grace  as  garnishee  of  one  Ward, 
which  execution  was  directed  and  delivered  to  Mitchell  as  constable, 
t^at  it  was  regular  on  its  face,  and  was  issued  by  one  Holland,  a 
justice  of  the  peace,  on  the  judgment  in  said  action;  and  that  he 
did  not  direct  the  taking  of  the  property  in  question,  nor  in  any 
manner  interfere  therewith. 

On  the  trial,  the  docket  entries  of  Justice  Holland  in  the  action 
of  Carney  v.  Ward,  and  in  the  action  of  Carney  v.  Grace,  as  gar- 
nishee of  Ward,  were  put  in  evidence,  the  jurisdictional  defects 
appearing  therein  as  stated  in  the  opinion.  It  appeared  that  before 
Mitchell  levied  on  the  property  he  was  advised  by  the  counsel  foi 
Grace  that  the  execution  was  void,  and  that  he  would  better,  before 
levying,  get  a  bond  of  indemnity  from  Carney.  Mitchell  thereupon 
saw  Carney  and  asked  for  such  bond,  but  instead  thereof  accepted 
Carney's  oral  promise  to  protect  him. 

The  jury,  by  direction  of  the  court,  found  a  verdict  for  the  plain- 
tiff  against  both  defendants ;  both  defendants  appealed. 

Austin  A  WaUbeTf  for  appellants. 

Jenkins  S  Elliott^  for  respondents. 

Dixon,  J.  Both  judgments  in  the  actions  contmenced  before  the 
justice  of  the  peace,  Holland,  as  well  that  against  the  prindpa] 
debtor.  Ward,  as  that  against  the  plaintiff  in  this  action,  Graoe,  ti 
the  garnishee  of  Ward,  were  void  for  want  of  jurisdiction.  The  jus- 
tice lost  jurisdiction  in  each  action  by  the  adjournment  allowed  in 
it  after  the  first,  on  the  mere  motion  of  the  plaintiff,  in  the  absence 


JUNE  TERM,  1872.  615 


Grmoe  ▼.  Mitchell. 


«nd  without  the  consent  of  the  defendant,  and  without  any  oath  or 
affidavit  therefor  having  been  made  or  taken.  This  was  prohibited 
*y  statute.  R.  S.,  chap.  120,  §  62 ,  2  Tay.  Stats.  1366,  §  68.  Juris- 
diction in  each  case  was  also  lost  by  reason  of  the  omission  of  the « 
justice  to  specify  and  enter  in  his  docket  the  place  to  which  the 
hearings  were  adjourned,  and  in  one  instance  also  the  hour  of  the 
adjourned  day  was  omitted.  Crandall  v.  Bacon,  20  Wis.  639,  and 
cases  there  cited.  These  propositions  are  not  contested.  Counsel 
for  the  defendants  concede  that  the  judgments  were  coram  non 
fudice,  and  void. 

The  next  point  of  inquiry  is  as  to  the  liability  of  the  defendant  Car- 
ney in  thi?  form  of  action.  Can  replevin  be  maintained  against  a  party 
situated  as  he  was  with  respect  to  the  property  replevied  ?  He  was 
not  in  possession  of  the  property  at  the  time  the  action  was  com- 
menced, and  hadnever  had  possession  of  it  prior  to  that  time.  He  was 
plaintiff  in  the  execution  issued  upon  the  void  judgment,  by  virtue 
of  which  his  codefendant,  Mitchell,  as  constable,  had  seized  and  was 
then  holding  the  property.  He  had  caused  the  execution  to  be  issued, 
■and  had  delivered  it  to  Mitchell,  and  had  directed  him  to  collect 
it  by  levy  and  sale  of  any  property  of  the  plaintiff  in  this  action  not 
•xempt  by  law  from  execution.  He  had  given  no  directions  to  levy 
upon  any  specific  property,  and  did  not  know  the  property  in  con- 
troversy had  been  seized  until  he  w^^s  so  informed  by  the  constable. 
The  constable,  Mitchell,  had  likewise  informed  him  that  the  validity 
of  the  judgment  was  questioned  —  that  it  was  said  to  be  void  for 
want  of  jurisdiction  in  the  justice  of  the  peace;  and  had  asked  him 
to  give  a  bond  of  indemnity.  He  gave  no  bond,  but  verbally  prom- 
ised to  indemnify  and  save  Mitchell  harmless,  with  which  Mitchell 
was  satisfied.  He  had  not  the  custody  or  possession,  nor  any  con  • 
trol  over  the  property,  other  than  that  which  every  judgment  credi- 
tor may  be  supposed  to  have  under  like  circumstances.  Had  he 
instructed  Mitchell  to  release  the  levy  and  surrender  the  possession, 
it  may  be  presumed  that  Mitchell  would  have  done  so ;  for  such 
would  be  the  presumption  in  every  like  case  where  similar  instruc- 
tions were  given  to  the  officer.  Thus  far  he  may  be  said  to  have  con- 
trolled the  motions  and  been  responsible  for  the  actions  of  Mitchell, 
but  no  further.  Had  the  action  been  brought  against  him  alone, 
possession  of  the  property  could  not  have  been  taken  from  him* 
either  as  being  in  hyn  separately  or  solely,  or  because  he  was  jointly 
possessed  with  Mitchell  or  any  one  else.    He  had  no  actual  posseo* 
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flion  of  any  kind,  either  in  part  or  in  whole,  in  severalty  or  in  com* 
mon  ;  but  the  same  was  exolnsively  and  entirely  in  Mitchell.  Under 
these  circumstances,  the  question  arises,  whether  this  action  of  re- 
pleyin  can  be  maintained  against  him ;  and  we  are  quite  clear  of  the 
opinion  that  it  cannot 

It  has  been  sometimes  remarked  that  replevin  is  a  concurrent 
remedy,  and  will  lie  wherever  trespass  de  bonis  asportatis  wilL  The 
remark  is  not,  however,  entirely  accurate  ;  for  the  two  actions  are 
not  in  all  cases  concurrent.  It  has  sometimes  held  that  where 
the  wrongful  taker  of  property  has  parted  with  it,  and  no  longer  has 
it  in  his  possession  at  the  commencement  of  suit,  replevin  cannot  be 
maintained,  although  trespass  might;  but  the  better  rule  now  seema 
to  be  that  replevin  may  be  maintained  in  such  case  as  that  Dud-^ 
ley  V.  Ross,  27  Wis.  679,  and  cases  cited.  The  doctrine  of  the  case 
just  referred  to  clearly  seems  to  be,  that  replevin  is  a  concurrent 
remedy  with  trespass  de  bonisy  whenever  the  goods  wrongfully  taken 
are  or  ha\ye  been  in  the  possession  of  the  defendant ;  and  for  that 
purpose  actual  possession  is  not  always  necessary,  but  a  possession 
merely  nominal  or  constructive  will  in  some  cases  suffice,  as  will  be 
seen  by  examining  Gallagher  v.  Bishop,  16  Wis.  27$.  The  full  and 
able  opinion  and  review  of  numerous  authorities  by  the  late  Mr. 
Justice  Paine,  in  the  latter  case,  explains  many  points  connected 
with  this  subject,  and  renders  particular  examination  here  unneces* 
sary.  The  case  here  presented  with  respect  to  the  defendant  Carney 
is  ihe  precise  one  which  was  presented  in  Richardson  v.  Reed,  4 
Gray,  441,  referred  to  in  that  opinion,  and  must  be  ruled,  we  think, 
in  the  same  way.  It  was  there  held  that  a  creditor,  at  whose  suit 
an  attachment  was  made  of  goods  not  the  property  of  his  debtor,  was 
not  liable  in  replevin  for  the  goods  attached,  either  alone,  or  jointly 
with  the  attaching  officer.  The  reason  given  was,  that  the  creditor, 
though  liable  as  a  joint  trespasser  with  the  officer  in  an  action  of 
trespass  or  trover,  yet  could  not  be  sued  jointly  with  him  in  replevin 
because  he  had  no  possession  of  the  goods.  The  possession  was 
solely  and  exclusively  in  the  officer,  and  the  action  being  partly  in 
refn,  and  in  part  designed  at  least  to  take  the  goods  from  the  defend- 
ant  and  restore  them  to  the  plaintiff,  it  could  not  be  maintained 
against  one  who  did  not  have  them  in  his  possession  or  under  his 
control.  Just  so  we  think  here,  where  the  defendant  Carney  had 
no  possession,  actual  or  constructive,  at  the  timel^he  action  was  com 
menced  nor  previously,  but  the  same  was  and  always  had    been 
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sxclnsively  in  his  co-defendant  Mitchell,  the  officer  executing  tht 
process,  and  who  took  the  property  by  yirtue  of  it.  And  see  also  in 
Johnson  v.  Oarlick,  25  Wis.  705,  where  it  was  held  that  an  action  to 
recover  possession  of  personal  property  would  not  lie  against  one 
who  was  not  in  the  possession  and  control  of  it»  and  who  disclaimed 
title  or  right  of  fossession  upon  demand  made,  pointing  out  the 
person  in  actual  possession,  although  the  property  was  his,  defend- 
anfs,  dwelling-house,  and  he  advised  the  person  in  possession  not 
to  surrender  it  As  to  Carney  the  judgment  is  erroneous,  and  must 
be  reversed*  The  motion  for  a  nonsuit  should  have  been  granted 
in  his  &vor,  and  the  court  was  wrong  in  directing  a  verdict  against 
him. 

The  process  of  execution  in  the  hands  of  Mitchell  was  valid  on  its 
face ;  and  thus  arises  the  question  whether  he  was  to  be  deprived  of 
the  protection  usually  afforded  an  officer  by  such  process,  on  proof 
that  he  received  notice  aliunde  of  the  defect  or  want  of  jurisdiction 
m  the  magistrate  who  issued  it,  and  which  rendered  it  in  all  other 
respects  or  for  all  other  purposes  null  and  void.  The  general  prin- 
ciple that  an  officer  having  such  process  is  not  bound  to  look  behind 
it  and  inquire  whether  the  judgment  was  properly  given,  and 
whether  the  magistrate  acted  within  the  scope  of  his  legal  powers,  is 
well  settled  in  this  State.  Sprague  v.  Birchardy  1  Wis.  457,  464  ; 
Young  v.  Wise,  7  id.  129 ;  Bogert  v.  Phelps^  14  id.  88 ;  McLean  v. 
Cooky  23  id.  364. 

But  in  the  case  of  Sprague  v.  Birchard,  speaking  of  such  pro- 
cess, the  court  say :  ^'  That  an  officer  having  a  knowledge  of  a  want 
of  jurisdiction,  but  persisting  m  the  execution  of  the  writ,  would 
be  held  liable,  we  have  no  doubt ;  but  in  the  absence  of  such  knowl- 
edge, we  cannot  think  he  would  be  liable,  or  required  to  look  into 
the  prior  proceedings."  This  is  a  very  plain  declaration  —  rather 
obiter  it  is  true,  but  nevertheless  very  plain  —  that  notice  to  the 
officer,  under  such  circumstances,  of  the  antecedent  jurisdictional 
defect  avoiding  the  process  as  to  others,  avoids  in  his  hands  and  as 
to  him  also,  and  that  he  can  no  longer  rely  upon  its  seeming  valid- 
ity, or  the  authority  of  law  apparently  conferred  by  it,  as  a  defense 
or  protection  for  any  acts  which  he  may  afterward  do  under  it 
There  is  something  in  the  language  of  the  opinion  in  Bogert  v 
Phelps  also  which  hints  at  the  same  proposition. 

The  perilous  position  in  which  every  officer  would  be  placed 
resulting  from  the  establishment  of  this  proposition,  if  at  the  sam? 
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time  be  could  not  call  npon  the  plaintiff  in  the  writ  to  indemnifj 
him  and  thus  to  take  upon  himself  the  risk  aifd  burden  of  the 
execution  of  the  process  in  his  favor,  or,  if  the  plaintiff  chose  not 
to  do  80,  to  relieye  the  officer  from  responsibility  lor  not  executing 
it,  has  caused  very  considerable  anxiety  in  our  minds,  and  has  led 
us  to  search  with  some  care  for  authorities  and  precedents  upon  this 
point,  wherever  such  wei*e  to  be  found.  If,  being  informed  that  a 
jurisdictional  defect  exists  or  is  claimed  to  exist  in  the  prior  pro- 
ceedings, the  officer  is  bound,  so  far  as  the  rights  of  the  defendant 
or  party  opposed  are  or  may  be  concerned,  to  look  into  those  pro- 
ceedings and  to  take  notice  of  such  defect  at  his  peril,  or  upon  such 
^vice  as  he  may  receive,  then  certainly  it  would  seem  most  proper, 
nay,  indispensable,  in  case  there  was  reasonable  ground  for  appre- 
hension, that  he  should  have  the  right  to  call  upon  the  plaintiff  or 
party  interested  for  indemnity,  and  that  the  plaintiff  or  such  party 
should  be  required  to  give  it  where  he  insists  upon  the  writ  being 
executed. 

If  this  were  not  so,  the  danger  and  hazards  of  the  position  of  the 
officer  would  be  manifest.  Bound  to  know  the  law,  he  must  decidf. 
between  the  conflicting  claimants  at  his  peril.  It  is  said  that  ever^ 
person  is  presumed  f^  know  the  law,  whether  in  public  station  or 
private.  Every  magistrate  and  officer  is  presumed  to  know  it  Cer- 
tain superior  magistrates  and  officers  are  exempt  from  liability  if 
they  happen  to  mistake  the  law,  but  it  is  not  so  with  inferiors. 
Courts  of  superior  and  general  jurisdiction  can,  on  grounds  of 
public  policy,  claim  immunity  from  loss  or  damage  caused  by  such 
mistakes  when  made  by  them ;  and  certain  high  officers  of  gov- 
ernment enjoy  the  same  freedom  and  upon  the  same  grounds,  or 
because  the  acts  complained  of  are  '*  acts  of  State."  But  with  the 
inferior  magistrate  or  officer  it  is  not  so.  He  must  respond  in  dam- 
ages whenever  he  chances  to  fall  into  a  like  error  or  mistake.  And 
this  distinction,  apparently  so  unjust,  brings  to  mind  a  remark  I 
once  heard  made  by  a  very  able  and  distinguished  lawyer,  and  which 
had  the  keenest  edge  of  sarcasm  and  satirical  truth  and  wit  He 
said :  **  All  persons  are  presumed  to  know  the  law  and  be  responsible 
for  their  acts^  except  judges  of  tJie  courts  of  superior  and  general 
jurisdiction.**  The  saying  is  worthy  a  place  almost  among  the 
serious  maxims  of  the  law. 

But,  to  return  to  the  }X)sitiou  in  which  the  officer  would  find  him- 
self it  would  be  just  this.    Bound  to  know  the  law  and  to  decide 
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the  qnestion  between  the  contending  parties,  if  he  made  a  mistake 
and  executed  the  process  when  he  oaght  not  to,  he  would  be  respon- 
sible in  damages  to  the  defendant;  but  if,  on  the  other  hand,  his 
mistake  was  of  a  different  kind,  and  he  refused  to  execute  the  writ 
when  he  should,  he  would  be  answerable  for  all  loss  to  the  plaintiH. 
If  he  decided  rightly,  it  would  be  well;  but  as  questions  of  jurig- 
diction,  whether  the  same  has  been  propeily  aw^uired  or  may  have 
been  lost,  are  often  very  intricate  and  difficult,  perplexing  and 
doubtful,  even  to  the  courts,  the  chances  are  he  would  fall  into 
€rror.  Obliged,  under  such  circumstances,  to  act  at  his  peril,  the 
difficulties  and  dangers  of  his  position  would  be  evident,  if  no 
means  of  escape  existed  through  the  bond  of  indemnity.  Being 
himself  the  mere  agent  of  the  plaintiff  or  party  beneficially  inter- 
•ested,  and  haying  nothing  to  gain  by  executing  the  process,  he 
would  still  be  compelled  to  incur  all  the  risks  for  the  sole  benefit  of 
another.  It  is  proper  in  such  case  that  the  party  to  be  benefited 
should  incur  the  risks  aud  encounter  the  dangers  which  lie  in  the 
way  of  obtaining  the  benefit :  and  such,  on  examination,  we  find  to 
be  the  law.  In  no  case  can  the  officer  receive  security  from  the 
defendant  or  others  for  not  executing  the  process,  since  that  is 
against  the  policy  of  the  law,  and  all  such  bonds  and  agreements 
are  void.  Webber^s  Executors  v.  Blunt,  19  Wend.  188 ;  Winter  v. 
Kinneyy  1  N.  Y.  365 ;  Connelly  v.  Walker,  45  Penn.  449.  The 
officer  must,  therefore,  in  a  proper  case,  and,  if  he  demands  it,  be 
indemnified  by  the  plaintiff  or  other  party  in  interest,  as  seems  to 
have  been  held  in  numerous  similar  cases. 

In  Marsh  v.  Gold,  2  Pick.  285,  the  action  was  upon  a  verbal 
promise  of  indemnity  made  to  an  officer,  who,  having  an  execution 
against  a  manufacturing  corporation,  arrested  a  person  supposed  to 
be  a  member  of  the  corporation,  but  who  stated  that  he  was  not, 
and  thereupon  the  officer  obtained  the  promise  from  the  creditor's 
attorney  for  committing  the  party  arrested.  It  was  objected  that 
the  promise  was  illegal ;  but  the  action  was  sustained.  The  opin- 
ion of  the  court  was  delivered  by  Chief  Justice  Pabkbb,  who  said : 
^*  The  objections  which  rest  upon  a  supposed  want  of  evidence  o^ 
the  promise,  or  upon  the  illegality  of  the  consideration  proved,  we 
think  are  not  maintained.  An  officer  called  upon  to  serve  a  pre- 
cept, either  by  attaching  pro})erty  or  arresting  the  person,  if  there 
be  any  reasonable  grounds  to  doubt  his  authority  to  act  in  the  par- 
ticular case,  has  a  right  to  ask  for  an  indemnity.    He  is  not  obliged 
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to  serve  process  in  civil  mictions  at  his  own  perils  when  the  plaintiff  in 
the  suit  is  present,  and  may  take  the  responsibility  upon  himself 
And  it  has  been  decided  that  the  sheriff  has  a  right  to  reqaire 
indemnity  of  the  creditor,  when  he  shall  be  directed  to  attach  chat- 
tels, the  property  in  which  may  be  questionable.  MarshaM  v.  Ho$- 
mer,  4  Mass.  63.  The  same  right  exists  when  the  sheriff  shall  be 
directed  to  arrest  the  body  of  any  one,  and  he  has  reasonable  doubts 
of  the  identity  of  the  person.  There  can  be  no  reason  why  the 
same  principle  should  not  apply  where  there  may  be  doubts  of 
authority  to  arrest  on  other  grounds.  The  cases  cited  to  show  the 
illegality  of  the  consideration  of  the  promise  show  satisfactorily  that 
a  contract  entered  into  with  an  officer  to  indemnify  him  against  the 
consequences  of  a  breach  of  official  duty  is  void ;  but  it  is  no  breach 
of  official  duty  for  an  officer  to  hesitate  to  serve  civil  process  where 
his  proceedings  may  make  him  a  trespasser,  until  he  shall  have 
security  of  indemnification  from  the  creditor.  Actions  have  fre- 
quently been  maintained  upon  such  contracts,  and  they  are  neither 
immoral,  unjust  nor  illegal,  in  any  respect."  See  also  BondT,  Ward 
7  Mass.  125. 

Chamberlain  v.  BeHer,  18  N.  Y.  115,  was  a  like  action  upon  a 
bond  of  indemnity,  which  it  was  held  a  sheriff  might  lawfully 
require  before  executing  an  attachment  upon  goods  not  in  the  pos- 
session of  the  debtor  but  of  a  third  person  claiming  them  as  his 
own.  The  court  say :  "  Now  the  proof  in  the  present  case  is,  that  the 
officer,  in  demanding  the  bond,  sought  no  advantage  to  himself, 
but  simply  desired,  as  it  was  natural  he  should,  to  protect  himself 
against  loss.  The  risk  he  was  required  to  run  was  not  for  his  bene- 
fit, but  for  the  benefit  of  the  attaching  creditor.  If  the  goods, 
moreover,  as  the  creditor  alleged,  were  the  property  of  his  debtor 
beyond  dispute,  he,  the  creditor,  could  not  be  injured  by  giving  the 
indemnity ;  and  if  they  were  not,  it  was  right  that  he  who,  for  his 
own  supposed  advantage,  insisted  on  the  seizure,  should  take  the 
consequences  of  the  act.  Such  would  seem  to  be  clearly  the  dictate 
of  common  sense  and  common  justice ;  in  other  words,  in  the  absence 
of  contrary  authority,  of  common  law.'*  The  case,  like  those  in 
Massachusetts  above  referred  to,  was  decided  on  the  principles  of 
the  common  law. 

And  in  Long  v.  Neville,  36  Cal.  455,  it  was  decided  that  when  a 
sheriff  goes  to  execute  a  writ  of  possession  issued  on  a  judgment  in 
an  action  to  recover  land,  if  he  finds  other  parties  in  possession  thao 
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those  named  in  the  complaint,  who  claim  that  they  are  rightfully 
in  possession^  not  in  privity  with  the  defendant,  and  the  circum- 
stances are  such  that  a  reasonable  doubt  exists  whether  the  sheriff 
has  a  right  to  turn  them  out,  the  sheriff  may  demand  indemuity, 
and,  unless  it  is  given,  may  refuse  to  execute  the  writ      This  is  thb 
law,  even  if  the  premises  are  specifically  described  in  the  writ      In 
chat  case  Mr.  Chief  Justice  Sawyer,  delivering  the  opinion  of  the 
court)  saidf  '^  There  are  cases,  then,  in  which  the  sheriff  would  not 
be  justified  in  turning  out  parties  in  possession,  who  are  not  parties 
to  the  suit,  or  named  in  the  writ,  even  though  they  may  have  entered 
after  suit  brought ;  and  the  question  whether  a  party  found  in  pos- 
session when  the  writ  issues,  but  not  a  party  to  the  suit,  must  go  out 
or  not,  is  often  one  of  great  nicety.     To  determine  the  question,  it 
is  necessary  that  the  officer  should  both  accurately  ascertain  the 
facts,  and  then  determine  the  law  correctly.     In  both  particulars 
there  is  great  liability  to  error.     This  very  case  affords  an  excellent 
illustration  of  the  embarrassment  under  which  an  officer  would 
labor,  if  he  was,  in  such  cases,  compelled  to  decide  these  questions 
after  a  full  litigation  of  the  question  of  the  right  of  the  sheriff  to 
turn  out  Brown  under  the  writ,  on  appeal  and  after  careful  consid* 
eration,  this  court  once  held  Brown  could  not  be  dispossessed ;  but,  on 
rehearing  granted,  and  after  a  further  and  mature  consideration,  it 
was  finally  determined  by  a  bare  majority  of  the  court  that  Brown 
must  go  out,  and  on  the  £EU)ts  as  there  presented,  that  the  sheriff 
was  liable  for  not  executing  the  writ    If  the  courts  after  due  in- 
vestigation, with  all  the  means  at  their  command  necessary  for  the 
purpose,  find  great  difficulty  in  determining  the  question,  how  is  a 
mere  ministerial  officer,  possessing  none  of  their  facilities,  to  ascer- 
tain the  facts  and  apply  the  law  correctly  ?    The  officer  has  no  per- 
sonal interest  in  the  matter;  and  in  case  of   doubt,  like  the  one  in 
question,  when  the  parties  in  interest  are  unwilling  to  take  the 
responsibility  and  hold  him  harmless,  why  should  he  be  compelled 
to  act  at  his  peril  p      ♦      ♦      «      \7e  think  it  clear  that  the  case 
afforded  reasonable  grounds  for  the  sheriff  to  entertain  doubts  as 
to  his  authority  to  turn  Brown  out,  and  that,  upon  such  doubts 
arising,  he  was  justified  in  demanding  indemnity  from  the  plaintiffs 
before  executing  the  writ    He  was  not  bound  to  determine  at  his 
own  peril  the  delicate  and  important  questions  of  law  and  fac  in- 
vol^tyl  in  the  claim  of  the  parties,  apparently  strangers  to  the  suiti 
•>!!  x^tual  possession.    If  the  parties  interested  were  not  willing  to 


fi22  WISCONSIN, 


Gnoe  ▼.  Blitehell. 


take  the  responsibility,  there  certainly  is  no  reasonable  ground  for 
requiring  the  sheriff  to  proceed  at  his  peril  for  their  benefit." 

The  case  of  Cammonwealih  v.  Vandyke,  57  Penn.  St.  34,  holds  that 
when  there  is  a  claim  of  property  adverse  to  the  defendants,  which 
would  raise  a  reasonable  doubt  as  to  title,  or  create  a  pause  in  the 
mind  of  a  constant  man,  the  sheriff  has  a  right  to  call  on  the  plain- 
tiff for  indemnity,  and  if  refused,  he  may  ask  the  court  to  enlarge 
the  time  for  his  return  till  indemnity  be  given.  That  decision  fol- 
lows the  earlier  one  in  Spangler  v.  The  CommontaeaUh,  16  Serg.  & 
Rawle,  68,  where  what  constitute  reasonable  grounds  for  doubt  and 
uncertainty,  and  for  demanding  indemnity,  are  discussed  and  con- 
sidered. No  very  slight,  unsatisfactory  or  frivolous  grounds  will  be 
accepted,  or  can  the  sheriff  start  doubts  or  raise  questions  for  the 
mere  purpose  of  delaying  or  bafSing  the  party  entitled  to  his  aer- 
rices,  or  by  connivance  with  the  defendant  It  was  said  in  the  lat- 
ter case  to  be  difficult  to  draw  any  precise  line,  but  that  **  a  line  of 
justice  might  be  drawn,  which,  while  it  protects  sherifb  from  un- 
necessary risks,  secures  plaintiffs  from  connivance  between  the 
sheriff  and  the  defendant  in  the  execution  —  and  that  is,  that  wher- 
ever there  is  a  claim  of  property  adverse  to  that  of  the  defendant, 
of  that  kind  which  would  reasonably  raise  a  doubt  or  apprehension 
as  to  the  title,  or  create  a  pause  in  the  mind  of  a  constant  man,  tho 
sheriff  has  a  right  to  call  on  the  plaintiff  for  a  reasonable  indem- 
nity.** 

The  foregoing  decisions  all  turned  upon  common-law  principlc;s, 
and  they  are  indirectly  sustained  by  Howard  v.  dark^  43  Mo.  344, 
which  arose  under  a  statute. 

We  are  of  opinion,  therefore,  in  view  of  these  authorities  and  of 
the  principles  of  law  laid  down  in  them,  that  notice  to  the  officer 
of  a  jurisdictional  defect  in  the  prior  proceedings  will,  in  such  a 
case  as  this,  deprive  him  of  the  protection  afforded  by  the  possession 
of  process  appearing  fair  and  regular  on  its  face ;  and  consequently 
we  are  of  opinion  aJso,  that  verdict  and  judgment  were  properly 
directed  and  rendered  as  against  the  defendant  Mitchell. 

Some  other  exceptions  are  urged,  but  they  are  obviously  inuna- 
terial  in  view  of  this  conclusion  on  the  main  question. 

The  judgment  is  reversed  as  to  the  defendant  Oamey,  and  the 
cause  remanded  with  directions  that  it  be  dismissed  as  to  him.  Ai 
to  the  defendant  Mitchell,  the  judgment  is  affirmed. 
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Bbighajc  y,  GLAFFLIN9  appellant 

(81  wis.  607.) 

Btmkfupi  law^acHon  by  auignee  in  8kUe  eawrti. 

An  action  bj  an  aasignee  in  bankmptcj,  under  section  85  of  the  bankrupt  law, 
to  reoorer  the  value  of  goods  transferred  to  defendant  bj  the  bankrupt  in 
fraud  of  the  provisions  of  said  act,  is  penal  in  its  character,  and  will  not  be- 
entertalned  bj  the  State  courts. 

This  action  was  brought  by  Brigham,  as  assignee  in  bankruptcy, 
under  the  first  clause  of  section  35  of  the  bankrupt  act,  to  recoyer 
Uie  yalue  of  a  stock  of  goods  alleged  to  have  been  transferred  to  the 
defendant  by  the  bankrupt  in  fraud  of  the  provisions  of  said  act^ 
less  than  four  months  before  the  filing  of  the  petition  in  bank- 
ruptcy,  in  contemplation  of  insolyency  and  with  a  yiew  to  giying  a 
preference  to  the  defendants,  as  creditors,  they  baying  knowledge 
of  these  facts. 

The  defendants  demurred  to  the  complaint,  on  the  ground  that 
the  court  had  not  jurisdiction  of  the  action.  The  demurrer  wa* 
oyerruled  and  the  defendants  appealed. 

Jenkin8  d  Ettiottf  for  appellants. 
WeUs  d  Brigham,  for  respondent 

GoLB,  J.  The  questions  raised  upon  the  record  are  highly  inter- 
esting and  important,  and  haye  not,  so  far  as  we  know,  eyer  been 
passed  upon  by  the  supreme  court  of  the  United  States.  We  haye,. 
therefore,  giyen  them  all  the  consideration  which  our  limited  time 
and  duty  to  other  causes  enabled  us  to  bestow  upon  them;  and  I 
am  now  to  announce  the  conclusions  at  which  we  have  arriyed 
upon  the  questions  presented  for  our  decision. 

In  support  of  the  demurrer  the  counsel  for  the  defendants  insist, 
that  the  jurisdiction  conferred  by  the  bankrupt  law  upon  the  several 
district  and  circuit  courts  of  the  United  States  is,  in  its  nature, 
necessarily  exdusiye  of  the  State  courts ;  and  that,  eyen  if  the  State 
courts  had  jurisdiction  concurrently  with  the  Federal  courts  in  suits 
in  relation  to  the  property  of  the  bankrupt,  they  could  not  exert 
that  jurisdiction  in  a  case  like  the  one  before  na. 
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The  objections  to  holding  that  the  State  courts  had  jurisdiction 
of  the  cause  appeared  to  me  on  the  argument  to  be  graTe,  if  not 
insuperable;  and  all  the  reflection  I  have  been  able  to  give  the  sub- 
ject since  has  not  lessened  their  weight  One  of  the  most  obvious 
and  direct  results  of  the  State  courts  assuming  jurisdiction,  of 
course,  is  to  withdraw  from  the  United  States  district  courts  a  suit 
instituted  for  the  collection  of  the  assets  of  the  bankrupt — a  mat- 
ter which  properly  belongs  to  those  courts.  The  act  of  congress 
gives  the  several  district  courts  original  jurisdiction  in  their  respect- 
ive districts  in  all  matters  and  proceedings  in  bankruptcy,  and 
expressly  authorizes  them  to  collect  all  the  assets  of  the  bankrupt, 
and  to  exercise  jurisdiction  in  all  matters  and  things  to  be  done 
nnder  and  in  virtue  of  the  bankruptcy.  There  is  surely  no  indica- 
tion upon  the  face  of  the  act  of  any  intention  to  confer  any  jurisdic- 
tion upon  the  State  courts  in  matters  of  bankruptcy,  even  if  it  were 
competent  for  congress  to  do  so ;  on  the  contrary,  with  the  possible 
exception  of  suits  pending  in  the  State  courts  in  favor  of  or  against 
the  bankrupt  at  the  commencement  of  the  bankrupt  proceedings, 
the  natural  and  reasonable  inference  is  that  the  jurisdiction  is  con- 
fined exclusively  to  the  courts  of  the  United  States.  It  is  true,  the 
practice  seems  to  have  been,  both  under  the  bankrupt  law  of  1800 
«nd  that  of  1841,  for  the  State  courts  to  entertain  jurisdiction  of 
actions  brought  by  the  assignee  of  a  bankrupt;  but  this  jurisdiction 
was  not  seriously  questioned  until  the  case  of  Ward  y.  JenkinSy 
10  Mete.  583.  In  that  case  it  was  claimed  by  the  counsel  for  the 
defendants,  that  an  action  for  a  breach  of  a  covenant  made  with 
the  bankrupt  could  not  be  brought  by  the  assignee  in  a  State 
court,  and  that  such  a  suit  was  only  cognizable  by  the  Federal 
courts ;  but  the  objection  was  overruled,  the  State  court  asserting 
its  jurisdiction  of  the  action.  This  case  was  subsequently  followed 
in  Massachusetts,  in  an  action  brought  by  an  assignee  under 
our  present  bankrupt  law  to  recover  money  paid  by  the  defend- 
ants to  the  bankrupt  in  good  faith  without  knowledge  of  the 
bankruptcy,  but  in  fact  made  after  the  publication  of  notice 
of  the  warrant  in  bankruptcy  under  section  11;  though  the 
objection  that  the  courts  of  the  United  States  had  exclusive  juris- 
diction of  such  an  action  was  waived  at  the  argument.  Stephens 
V.  Mechanics*  Savings  Banky  101  Mass.  109;  see  also  Forbes  \. 
ffowe,  102  id.  428.  The  case  of  Ward  v.  Jenkins  was  also  followed 
in  Indiana  in  Hastings  v.  Fowler,  2  Cart.  216.    In  Kentucky,  in  an 
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action  brought  by  the  assignee  in  equity  for  recoTcring  property,  real 
and  personal,  charged,  to  have  been  fraudulently  transferred  by  the 
bankrupt,  the  State  court  say  they  do  not  doubt  but  they  have  juris- 
diction concurrent  with  the  Federal  courts,  to  decree  in  favor  of  the 
assignee,  and  that  such  jurisdiction  had  been  too  often  exercised  in 
that  State  to  be  an  open  question.  Boone  v.  Hall,  7  Bush.  ^%.  See 
also  Paine  v.  Able^  id.  344;  and  Shackleford  v.  Colliery  6  id.  149.  In 
PennsylTania,  the  jurisdiction  of  the  State  courts,  in  actions  brought 
by  the  assignee  to  recover  the  property  of  the  bankrupt,  does  not 
seem  to  be  questioned.  Maya  v.  Manufacturerff  National  Banky  64 
Penn.  74 ;  3  Am.  R.  573.  See  Pierce  v.  Evansy  61  id.  416 ;  Rohrer's 
Appeal,  62  id.  49^.  But,  on  the  other  hand,  the  supreme  court  of 
Michigan,  in  a  well-considered  decision  recently  made  —  of  which  a 
manuscript  copy  of  the  opinion  has  been  furnished  us  by  the  counsel 
for  the  defendants  in  this  case — decline  to  take  jurisdiction  of  a  bill 
in  equity  filed  by  an  assignee  to  set  aside  a  conveyance  alleged  to  have 
been  made  by  the  bankrupt  in  fraud  of  the  bankrupt  law.  Voor- 
ieeSy  assignee,  etc.,  v.  Frisbie  et  ah,  25  Mich.  476.  The  reasoning  of 
the  court  in  this  case  is  strongly  in  support  of  the  position  that  the 
State  courts  have  no  jurisdiction  of  actions  arising  under  the  bank- 
rupt law,  though  the  decision  was  placed  upon  grounds  more  pecu- 
liarly applicable  to  suits  in  equity.  But  the  practical  difficulties 
which  will  necessarily  result  if  a  State  court  at  law  should  enter- 
tain suits  brought  by  assignees  concerning  the  property  and  debts 
of  the  bankrupt,  are  scarcely  less  grave  and  serious  than  the  com- 
plications which  might  arise  in  equitable  actions.  In  the  first  place, 
it  must  be  obvious  that  the  assertion  of  a  State  jurisdiction  in  such 
causes  will  greatly  tend  to  protract  and  multiply  suits  in  respect  to 
the  bankrupt's  estate,  and  will  inevitably  be  a  most  fruitful  source 
of  conflict  and  collision  between  the  State  and  Federal  tribunals. 
The  object  and  policy  of  the  bankrupt  law  manifestly  are  to  collect 
and  distribute  the  property  of  the  bankrupt  among  his  creditors 
as  promptly  as  practicable;  and  these  ends  can  be  much  more 
readily  accomplished  by  the  United  States  courts — which  have 
plenary  jurisdiction  in  these  matters  —  than  by  tribunals  acting  by 
diffei-ent  modes,  and  deriving  their  powers  from  other  sources. 
Some  of  the  remarks  made  by  Mr.  Justice  Story,  in  the  case  of 
Eh  parte  Chridyy  3  How.  (TJ.  S.)  292,  in  reference  to  the  provisions 
of  the  bankrupt  law  of  1841,  express  my  own  views  so  well  npon 
this  subject  that  I  cannot  do  better  than  quote  them.  He  says  i 
Vol.  XL— 79 
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''The  obyious  design  of  the  bankrupt  act  of  I84I9  chapter  9, 
to  secure  a  prompt  and  effectual  administration  and  settlement  of 
the  estate  of  all  bankrupts  within  a  limited  period.  For  this  purpose 
it  was  indispensable  that  au  entire  system  adequate  to  that  end 
should  be  provided  by  congress,  capable  of  being  worked  out  through 
the  instrumentality  of  its  own  courts  independently  of  all  aid  and 
assistance  from  any  other  tribunals  over  which  it  could  exercise  no 
effectual  control.  *  *  *  It  is  further  objected  that  if  the  juris- 
diction of  the  district  court  is  as  broad  and  comprehensive  as  the 
tenns  of  the  act  justify,  according  to  the  interpretation  here  insisted 
on,  it  operates,  or  may  operate,  to  suspend  or  control  all  proceed- 
ings in  the  State  courts  either  then  pending  or  thereafter  to  be 
brought  by  any  creditor  or  person  having  any  adverse  interest  to 
enforce  his  rights  or  obtain  remedial  redress  against  the  bankrupt 
or  his  assets  after  the  bankruptcy.  We  entertain  no  doubt  that^ 
under  the  provisions  of  the  6th  section  of  the  act,  the  district 
court  does  possess  full  jurisdiction  to  suspSend  or  control  such 
proceedings  in  the  State  courts,  not  by  acting  on  the  courts,  over 
which  it  possesses  no  authority,  but  by  acting  on  the  parties,  through 
the  instrumentality  of  an  injunction  or  other  remedial  proceed- 
ings in  equity,  upon  due  application  made  by  the  assignee  and  a 
proper  case  being  laid  before  the  court  requiring  such  interference. 
*  *  •  It  would  be  easy  to  put  cases  in  which  the  exercise  of  this 
authority  may  be  indispensable  on  the  part  of  the  district  court 
to  prevent  irreparable  injury,  or  loss  or  waste  of  the  assets,  without 
adverting  to  the  case  at  bar,  where,  upon  the  allegations  in  the  peti- 
tion and  supplemental  petition,  the  ci*editors  of  the  bankrupt  are 
attempting  to  enforce  a  mortgage  asserted  to  be  illegal  and  invalid, 
and  to  procure  a  forced  sale  of  the  property  by  the  sheriff  in  an 
illegal  and  irregular  manner,  thereby  sacrificing  the  interest  of  the 
other  creditors  under  the  bankruptcy.  *  •  *  If  we  are  told  that 
resort  may  be  had  to  the  State  courts  for  redress,  our  answer  is,  that 
in  some  of  the  States  no  adequate  jurisdiction  exists  in  the  State 
courts,  since  they  are  not  clothed  with  general  jurisdiction  in  equity. 
But  a  stronger  and  more  conclusive  answer  is,  that  congress  did  not 
intend  to  trust  the  working  of  the  bankrupt  system  solely  to  the 
State  courts  of  twenty-six  States,  which  were  independent  of  any 
control  by  the  general  government  and  were  under  no  obligation  to 
carry  the  system  into  effect  The  judicial  power  of  the  United 
States  is,  by  the  constitution,  competent  to  all  such  purposes ;  and 
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congress  by  the  act  intended  to  secure  the  complete  administration 
of  the  whole  system  in  its  own  courts,  as  it  constitutionally  might 
do."  Pp.  312,  318,  319,  320.  These  remarks  indicate  clearly  that, 
according  to  the  judgment  of  this  eminent  judge,  sound  policy  and 
a  just  regard  to  public  as  well  as  private  interests  require  that  the 
jurisdiction  of  the  district  and  circuit  courts  of  the  United  States 
over  all  cases  arising  under  the  bankrupt  law  should  be  exclusive  of 
the  State  courts.  And  I  cannot  but  think  that  congress  has  in  fact 
Tested  in  those  courts  this  complete  and  exclusive  jurisdiction  over 
^  all  acts,  matters,  and  things  to  be  done  under  and  in  virtue  of  the 
bankruptcy,  until  the  final  distribution  and  settlement  of  the  estate 
of  the  bankrupt,"  including  of  course  such  jurisdiction  and  power 
as  may  be  essential  for  "  the  collection  of  all  the  assets  of  the  bank- 
rupt," independently  of  all  aid  and  assistance  from  any  State  tribu- 
nals, over  which  it  could  exercise  no  effectual  control.  See  also 
McLean,  assignee,  v.  LaFayette  Bank,  3  McLean,  185 ;  Peck  v.  Jen- 
ness,  7  How.  (U.  S.)  612. 

But  even  if  I  had  any  doubt  about  this  being  the  proper  con- 
struction of  the  bankrupt  law,  I  should  still  jthink  it  was  more  con- 
sistent with  the  dignity  and  independence  of  the  State  tribunals  to 
decline  to  take  jurisdiction  of  cases  arising  under  that  act  —  if  such 
jurisdiction  theoretically  existed  —  rather  than  expose  themselves  to 
collisions  and  conflicts  with  the  United  States  courts,  or  subject 
their  proceedings  to  the  control  of  those  courts  in  attempting  to 
adjudicate  them.  It  must  be  understood,  however,  that  I  only 
express  my  own  views  upon  this  question,  that  the  act  vests  in  the 
Federal  courts  exclusive  jurisdiction  of  all  actions  arising  under  the 
provisions  of  the  bankrupt  law  so  as  to  take  from  the  State  courts 
any  jurisdiction  in  those  cases ;  but  that  my  brethren  do  not  deem 
it  necessary  to  express  an  opinion  upon  that  question  at  the  present 
time.  According  to  their  view  the  complaint  states  a  cause  of  action 
under  the  thirty-fifth  section  of  the  bankrupt  law,  which  is  penal  in 
its  character,  "  in  creating  a  forfeiture  and  disability  enforceable  in 
favor  of  the  assignee"  ( FoorA^es  v.  Frisble,  supra),  and  a  State 
court  will  not  exert  its  jurisdiction  to  enforce  such  a  liability.  I  am 
inclined  to  agree  with  them,  and  to  hold  that  tho  demurrer  should 
have  been  sustained  even  upon  that  ground. 

The  first  clause  of  the  thirty-fifth  section  of  the  bankrupt  law 
was  obviously  designed  to  defeat  and  render  void  any  transfers  or 
sales  of  property  made  by  a  debtor,  being  insolvent  cr  in  contempla- 
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tion  of  insolyencyy  with  a  ?iew  to  give  a  preference  to  a  creditor. 
And  it  provides  tixsi  any  payment,  transfer  or  conveyance  of  prop- 
erty made  by  the  debtor,  being  in  insolvent  circumstances,  within 
four  months  previous  to  filing  his  petition,  with  a  view  to  giving  a 
creditor  such  preference,  shall  be  void  if  the  creditor  at  the  time  has 
reasonable  cause  to  believe  the  debtor  is  insolvent,  and  the  payment 
or  transfer  was  made  in  fraud  of  the  act  The  complaint  states  a 
cause  of  action  under  this  provision,  and  the  assignee  seeks  to 
recover  the  stock  of  goods  or  their  value  from  the  defendants. 

It  is  plain  that  this  suit  is  founded  strictly  upon  the  provisions  of 
this  act  —  would  not  exist  independently  of  it — and  is  not,  as  was 
the  case  in  Ward  v.  Jenkins,  brought  upon  a  contract  or  to  recover 
a  debt  due  the  bankrupt.  The  bankrupt  law  condemns  and  avoids 
the  sale  and  assignment  of  property  stated  in  the  complaint  to  have 
been  made,  because  they  were  made  with  a  view  to  give  the  defend- 
ants a  preference.  But  the  transaction  is  entirely  valid  by  the  State 
law.  The  fact  that  a  debtor  in  insolvent  circumstances  chooses  to 
pay  one  creditor  in  preference  to  another,  is  not  a  fraud  under  the 
State  statute  —  nor  is  it  contrary  to  public  policy  and  good  morals. 
Such  a  preference  is  only  forbidden  by  the  bankrupt  law — declared 
to  be  a  fraud  upon  its  provisions  and  in  contravention  of  its  policy 
and  design.  But  these  provisions,  which  avoid  the  sale  and  create 
the  forfeiture,  are  penal  in  their  character,  and  consequently  the 
question  arises:  Should  the  State  courts  exert  their  jurisdiction  to 
enforce  them  ? 

The  doctrine  is  well  settled  that  one  State  will  not  take  cogni- 
lance  of  nor  enforce  penalties  imposed  by  the  laws  of  another  State ; 
and  the  principle  applies  to  acts  of  congress  which  create  a  forfeit- 
are.  The  rule  is  clearly  stated  by  Chief  Justice  Spencek  in  7%e 
United  States  v.  Lathrop,  17  Johns.  3,  which  was  an  action  brought 
to  recover  a  penalty  imposed  by  an  act  of  congress  for  selling  by 
retail  spirituous  liquors  without  license,  contrary  to  the  provisions 
of  the  law.  He  says :  *'  It  cannot  be  doubted,  that  a  pecuniary 
penalty  for  a  violation  of,  or  non-con formity  to,  an  act  of  congress, 
ia  as  much  a  punishment  for  an  offense  against  the  laws,  as  if  a 
corporal  penalty  had  been  inflicted;  and  as  regards  crimes  and 
offenses  made  so  by  legislative  enactment,  the  government  of  the 
United  States  stands  in  the  same  relation  to  the  State  governments 
as  any  foreign  government,  and  it  is  a  fundamental  maxim,  that 
the  courts  of  one  sovereignty  will  not  take  cognizance  of,  nor  en* 
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force,  the  penal  code  of  another.  Thus,  iu  the  case  of  Scoville  y 
Canfieldy  14  Johns.  339,  we  held  that  we  would  not  enforce  a  penal 
statute  of  Connecticut,  on  the  broad  principle,  that  the  conits  of 
this  State  will  not  carry  into  effect  the  penal  laws  of  another  State." 
P.  9.  And  this  same  rule  has  frequently  been  applied  to  actions 
brought  in  one  State  to  enforce  a  liability  imposed  by  statute  upon 
the  officers  of  a  corporation  created  by  another  State,  for  some  vio- 
lation of  duty.  Such  liability  is  considered  to  be  in  the  nature  of  a 
penalty  created  by  statute,  which  the  courts  of  another  State  will 
not  enforce.  First  National  Bank,  etc.,  v.  Price  et  ah,  33  Md.  488 ; 
Derrickson  v.  Smith,  3  Dutch.  (27  N.  J.  Law)  166 ;  Halsey  v.  McLean, 
12  Allen,  438.  In  these  cases,  and  others  which  might  be  cited  to  the 
same  purport,  the  courts  say  that  the  liability  imposed  upon  the  offi- 
cers of  the  corporation  for  a  failure  to  perform  a  duty  enjoined  by  the 
statute,  is  in  the  nature  of  a  penalty ;  that  the  law  imposing  the 
liability  can  have  no  extra-territorial  operation ;  and  that  there  is 
no  usage  or  rule  of  comity  which  requires  the  courts  of  another 
State  to  enforce  such  liability.  We  cannot  see  why  the  same  prin- 
ciple should  not  be  applied  to  the  provisions  of  the  bankrupt  law 
before  us.  For,  as  idready  remarked,  the  subject-matter  of  this 
suit  does  not  exist  independent  of  these  provisions  which  are  penal 
in  their  nature.  The  Harrisburg  Bank  v.  The  Commonweaith,  26 
Penn.  St.  451.  They  avoid  a  transfer  and  assignment  of  property 
valid  by  the  law  of  the  State  and  binding  on  the  debtor  himselfl 
They  destroy  a  title  because  the  assignment  or  conveyance  waa 
made  with  a  view  to  give  a  preference  to  a  creditor.  If  a  statute 
which  enjoins  a  duty  to  be  performed  by  the  officers  of  a  corpora- 
tion, and,  in  case  of  failure  on  their  part  to  ])erform  such  duty, 
makes  them  individually  liable  for  the  debts  of  the  corporation,  is 
penal  in  its  nature  —  as  held  by  the  cases  above  cited  —  and  can 
only  be  enforced  in  the  State  enacting  the  law,  there  are  surely 
strong  grounds  for  saying  that  the  provisions  of  the  bankrupt  law 
which  forfeit  and  destroy  a  title  acquired  under  the  circumstances 
stated  in  the  complaint,  are  highly  penal  in  character,  and  are  to  be 
governed  by  the  rules  and  principles  applicable  to  such  statutes. 
And  as  this  action  is  brought  to  enforce,  through  the  instrumentality 
of  the  courts  of  this  State,  these  penal  provisions,  the  action  must 
fail.  For  the  entire  right  of  action  grows  out  of  these  provisions, 
iknd  dejjends  wholly  upon  them. 
In  the  case  in  Michigan  above  referred  to,  the  supreme  court  ol 
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that  State  take  the  same  view  of  these  provisions.  Thej  say :  *'  The 
right  to  assail  the  conyeyance  in  question  is  purely  statutory  upon 
the  case  made  by  the  bill.  It  is  also  in  the  nature  of  a  penal  enact- 
ment, in  creating  a  forfeiture  and  disability  enforceable  in  favor  of 
the  assignee.  It  is  generally  understood  to  be  settled  law,  that  no 
court  will  take  jurisdiction  for  the  sole  purpose  of  enforcing  the 
penal  consequences  imposed  by  any  other  authority,  which  has  its 
own  courts  to  enforce  them." 

It  is  suggested  that  the  bankrupt  act  is  the  supreme  law  of  the 
land,  binding  upon  all  courts ;  and  that  its  provisions  address  them- 
selves with  the  same  compelling  obligation  to  the  State  as  to  the 
Federal  tribunals.  In  a  certain  sense  this  is  undoubtedly  true. 
This  court  would  be  bound  to  respect  and  sustain  titles  derived 
through  the  bankrupt  proceedings.  This  is  clear.  But  its  duty 
and  power  to  take  jurisdiction  of  causes  arising  under  the  bank- 
rapt  law  are  quite  different  matters. 

It  results  from  these  views  that  the  demurrer  to  the  complaint 
should  have  been  sustained. 

The  order  overruling  the  demurrer  is  reversed^  and  the  cause  re- 
manded with  directions  to  dismiss  the  oomplaint 
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Plaintiff  was  the  consignee  of  goods  delivered  to  defendants,  common  oai^ 
lien,  to  be  by  them  transported  to  the  end  of  their  line,  and  there  delivered 
to  a  connecting  line  for  transportation  to  the  place  of  destination.  The 
defendants  transported  the  goods  to  the  end  of  their  line,  and  placed  them 
in  that  portion  of  their  warehouse  appropriated  to  goods  intended  for  the 
connecting  line,  and  from  which  such  line  was  in  the  habit  of  taking  goods 
without  anj  notice  or  request.  Before  the  removal  of  the  goods  bj  the  con- 
necting line,  thej  were  destroyed  by  fire.  Held,  that  the  liability  of  the 
defendants,  as  common  carries,  continued  until  the  goods  were  aetoally  taken 
into  possession  by  the  connecting  line,  and  that  plaintiff  oould  recover. 
Wood  V.  The  Milwaukee,  etc.,  Railway  Co.,  37  Wis.  541  (9  Am.  Bep.  465),  over 
mlad  on  this  point.   {See  note,  p.  643.) 
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ACTION  to  recoyer  the  value  of  goods  lost  while  in  the  allied 
>>s8e8sion  of  the  defendants^  as  common  carriers.  The  goods  were 
delivered  at  Milwaukee  on  the  11th,  12th  and  J  3th  of  May,  1870» 
to  the  defendants,  directed  to  the  plaintiff,  as  consignee,  at  Lanes- 
t>oro,  Minnesota,  and  to  be  transported  by  defendants  to  La  Crosse, 
and  thence  by  the  Southern  Minnesota  Bailroad  Company  to  Lanes- 
boro.  The  receipts  given  for  the  goods  by  defendant  were  in  the 
following  form : 

'^  Received,  Milwaukee,  May  11, 1870,  from  X.,  in  apparent  good 
order,  to  be  delivered  in  like  order,  the  following  property,  marked 
^Conkey  Bros.,  Preston,  Minn^  R.  R.,  Lanesboro,*"  eta 

The  defendants  carried  the  goods  to  La  Crosse,  and  there  put 
them  into  that  portion  of  their  warehouse  set  aside  for  freight 
intended  for  the  Southern  Minnesota  Railroad  Company,  and  from 
which  the  latter  was  in  the  habit  of  takiug  goods  without  any  notice 
or  request  On  the  14th  of  May  the  said  warehouse  was  destroyed 
by  fire,  and  also  the  goods  of  the  plaintiff,  then  in  it,  ready  for  the 
Southern  Minnesota  Railroad  Company. 

The  only  evidence  of  a  thorough  contract  was  that  contained  in 
the  foregoing  receipts. 

The  general  freight  agent  of  the  defendants  testified  as  follows : 
"  l^hat  defeudants'  road  extended  from  Milwaukee  to  La  Crosse, 
and  tiiere  ended;  that  defendant  gave  no  rates  of  freight  on  the 
Southern  Minnesota  railroad;  that  it  delivered  freight  to  that  rail- 
road at  La  Crosse,  charging  that  company  at  the  time  with  its  own 
oharges,  and  back  charges,  if  any;  that  the  Southern  Minnesota 
company  delivered  freight  to  defendant  in  the  same  way  at  La  Crosse ; 
that  the  agents  of  the  companies  settled  the  accounts,  from  time  to 
time,  as  suited  their  convenience ;  but  that  neither  company  had 
any  thing  to  do  with  freight,  or  the  collection  of  charges  thereoUj 
after  it  had  passed  into  the  hands  of  the  other  company,  but  looked 
to  the  company  alone  for  their  own  back  charges." 

The  court  insti*ucted  the  jury  that  defendants'  liability  continued 
until  they  had  delivered  the  goods  to  the  Southern  Minnesota  rail- 
road, or  until  that  company  had  been  notified  of  their  arrival  and 
readiness  for  delivery,  or  had  refused  to  receive  them,  or  had  had 
reasonable  time  to  remove  them;  that  a  '' reasonable  time''  meant 
such  time,  after  the  goods  were  ready  for  delivery,  and  after  notice^ 
AS  would  enable  tlie  Southern  Minnesota  ruilro.ul.  in  the  usual  course 
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of  business,  to  examine  the  goods  to  see  if  they  were  in  proper 
condition,  and  to  take  them  away;  and  that  if  it  was  the  usual 
course  of  business  between  the  defendants  and  the  Southern  Minne- 
sota railroad  for  the  latter  to  call  on  the  defendants  once  a  day  for 
freight,  and  it  did  so  call  on  the  day  of  the  fire,  and  tlie  goods  were 
not  liiere  ready  for  delivery,  the  defendants  were  liable. 

The  court  refused  to  instruct,  in  behalf  of  the  defendants,  in 
effect  that  if  the  defendant  had  transported  the  goods  to  La  Crosse^ 
and  had,  according  to  the  usual  course  of  business,  placed  the 
goods  ready  for  delivery  in  that  portion  of  its  warehouse  from  which 
the  Southern  Minnesota  Bailroad  Company  was  in  the  habit  of 
taking  goods  without  notice,  or  request,  then  the  defendants  were 
not  liable. 

Verdict  and  judgment  for  plaintiff;  and  defendants  appealed. 

Join  W.  Gary,  for  appellant 
ins  <§  EUioity  for  respondent 


DixoK,  0.  J.  The  learned  counsel  for  the  railway  company  asked 
permission  at  the  bar,  and  the  request  was  also  joineu  in  by  coun- 
sel for  the  plaintiff*,  and  leave  was  granted  by  the  court,  to  re-argue 
the  point  decided  in  Wood  v.  Railway  Co.y  27  Wis.  541  (9  Am.  Eep» 
465),  that  where  a  common  carrier  conveys  goods  over  only  a  portion 
of  the  route  between  the  places  of  shipment  and  consignment,  and 
holds  them  for  delivery  to  some  connecting  carrier,  the  liability  of 
the  former  as  a  common  carrier  continued  until  the  goods  are  ready 
for  delivery  to  the  connecting  carrier,  and  until  the  latter  has  had 
a  reasonable  time  to  take  them  away.  The  **  reasonable  time,"  as 
there  defined,  was  said  to  be  the  earliest  practicable  time  after  the 
first  carrier  is  ready  to  deliver,  and  is  not  measured  by  any  peculiar 
circumstances  in  the  condition  of  the  second  carrier  requiring  for 
its  convenience  that  it  should  have  a  longer  time. 

Against  the  rule  thus  laid  down,  counsel  on  both  sides  in  this 
case,  as  well  as  in  some  others  involving  the  same  question,  most 
earnestly  and  vehemently  protest,  on  account  of  the  srreat  uncer- 
tainty which  must  exist  in  its  application  to  particular  csises,  and 
the  likelihood  of  most  tedious  and  expensive  litigation  which  may 
follow  in  determining  the  rights  of  the  owner  of  the  goods,  or  the 
liability  of  tlie  carrier,  in  almost  every  such  case  of  lo^s.     Oonnse) 
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say,  and  say  truly,  that  the  inquiries  of  the  fact  upon  which  the 
issue  is  made  to  depend,  are  of  the  most  equivocal,  perplexing  and 
doubtful  character,  such  as  the  parties  will  seldom  agree  upon,  and 
such  as  will  often  divide  the  jury.  They  say  that  the  expression,. 
''  reasonable  time,"  is  suggestive  of  the  most  embarrassing  vague- 
ness and  uncertainty,  opening  wide  the  door  to  speculation  and 
diversity  of  opinion  in  many  cases ;  and  that  where  one  jury  may 
say  "  yes,"  another,  upon  the  very  same  state  of  facts,  may  answer 
"no,"  while  a  third  may  fail  to  agree  altogether.  Counsel  cry  out 
against  this  uncertainty,  these  doubts  and  embarrassments,  and 
pray  that  whatever  rule  may  be  established,  it  may  be  a  certain  one, 
freed  from  these  difficulties,  and  plain  and  easy  of  application.  It 
IS  equally  argued  on  both  sides  that  the  rule  contended  against  is  a 
departure  from  the  true  principles  or  policy  of  the  law  in  such  cases. 

For  the  railway  company,  the  position  assumed  is  that  its  liability 
as  carrier  should  cease  whenever  the  goods  are  removed  from  its 
cars,  and  thenceforth  it  should  be  responsible  to  the  owner  for  the 
property  in  its  possession  only  in  the  character  or  capacity  of  a 
warehouseman  or  a  depositary  for  hire.  This  is  the  rule  in  some  of 
the  States,  and  it  has  the  advantage  of  that  convenience  and  cer- 
tainty of  application  for  which  counsel  contend. 

On  the  other  hand,  the  position  taken  by  counsel  for  the  plaintiff 
is,  that  the  removal  and  deposit  of  the  goods  in  the  warehouse,  pre- 
paratory to  a  delivery  of  them  to  the  next  carrier,  and  for  that 
purpose,  is  a  part,  and  a  necessary  and  indispensable  part,  according 
to  the  method  of  transportation  and  conveyance  adopted  and  in  use 
by  railway  companies  and  some  other  carriers,  of  the  act  of  carriage 
itself;  and  that  the  liability  of  the  last  carrier  as  such  does  not^ 
under  ordinaiy  circumstances,  cease  until  the  goods  have  been 
actually  delivered  to,  or  placed  in  the  custody  and  control  or  under 
the  management  and  direction  of  the  next  carrier,  so  that  the  lia- 
bility of  a  common  carrier  will  have  attached  to  the  latter  in  case 
of  the  loss  or  destruction  of  the  goods  from  any  cause  not  exempt- 
ing a  common  carrier  from  responsibility.  The  position  assumed 
in  this  behalf  is,  that  the  warehousing,  so  called,  of  goods  thus  in 
transit  over  different  connecting  routes,  and  which  have  not 
reached  their  place  of  destination  or  ultimate  delivery,  is  merely 
i:)cidental  and  subsidiary  to  the  principal  or  main  act  of  carriage^ 
and  a  part  of  that  act.  With  respect  to  goods  and  property  so  ou 
the  way  or  going  forward,  the  position,  except  under  extraordinary^ 
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or  peculiar  circnmsfcances,  recognizes  no  suck  thiug  as  an  interrup- 
tion of  a  common  carrier's  liability,  or  of  the  protection  afforded 
by  that  principle  of  the  common  law,  so  far  as  it  respects  the  rights 
and  remedies  of  the  shipper  or  owner  of  the  goods.  The  position 
rejects  entirely  the  doctrine,  as  to  goods  thus  in  the  ordinary  course 
of  transit,  that  the  common  carrier  in  whose  possession  they  are, 
may  be  now  a  common  carrier  and  now  only  a  warehouseman, 
according  as  the  goods  may  be  in  motion  in  the  cars  or  other  vehicles, 
or  at  rest  upon  a  platform  or  in  a  depot  or  other  place  of  temporary 
deposit.  It  ignores  entirely  the  assumption  that,  a<3  to  such  goods 
and  under  such  circumstances,  the  carrier  can  become  a  mere  ware- 
houseman, and  liable  only  in  that  capacity  to  the  shipper  or  owner,  but 
declares  that  as  to  him  the  character  or  capacity  of  common  carrier  re- 
mains unchanged  with  the  possession  of  the  goods,  and  until  the  same 
has  been  parted  with  by  delivery  to  the  next  carrier.  It  regards  depots 
and  other  buildings  erected  by  the  carrier,  in  which  goods  passing 
over  the  route  are  thus  temporarily  housed  and  protected  from  loss 
or  damage  by  the  elements,  as  well  as  from  the  depredations  of 
thieves  and  trespassers,  as  structures  for  convenience  merely  of  the 
carrier  himself,  or  not  only  convenient  but  essential  to  his  bnsiness 
as  a  carrier  during  these  pauses  or  rests  made  necessary  by  the  sys- 
tem or  mode  of  transportation  which  now  almost  universally 
prevails.  It  looks  upon  the  warehouses  and  other  buildings  and 
places  for  storage  merely  as  concomitants  of  the  carrying  business, 
ancillary  and  subservient  thereto,  but  not  as  giving  the  carrier  any 
distinct  or  separate  character  or  business  with  respect  to  the  goods 
00  en  route  and  in  his  possession  and  custody.  It  holds  the  ware- 
houses of  railway  companies  as  structures  designed  to  facilitate  their 
bnsiness  as  carriers,  by  enabling  the  companies  to  carry  out  a  systvm 
of  separation,  classification  and  delivery  of  goods  received  and 
carried,  without  which  there  would  be  no  possibility  of  conducting 
their  carrying  business  with  the  requisite  precision  and  dispatch,  or 
with  any  ease  or  pro^i 

Such  are  som^  of  the  views,  briefly  expressed  and  in  my  own 
language,  which  were  urged  by  the  learned  counsel  for  the  plaintiff, 
and  such  is  the  rule  they  would  have  the  court  sanction  and  adopt 
AS  the  true  and  sound  one  in  the  law.  It  will  be  seen,  too,  that  this 
rule  has  the  same  advantage  of  certainty,  and  of  convenience  and 
clearness  of  application  as  that  propounded  and  urged  by  connsc! 
for  the  railway  company. 
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I  most  say  that  I  was  very  forcibly  impressed  by  the  arguments 
on  both  sides  made  at  the  bar,  and  snch  was  the  interest  awakened 
in  my  mind  that  I  at  once  gave  the  question  an  attentive  and 
thorough  examination,  as  much  so,  at  least,  as  my  time  and  capacity 
aiid  the  means  at  hand  would  permit  I  came  to  the  conclusion 
witv.  counsel  on  both  sides,  that  the  rule  of  Wood  v.  27ie  Railway 
Company  could  not  and  ought  not  to  stand,  and  that,  as  is  most  apt 
to  be  the  case  with  middle  grounds,  often  of  doubtful  policy  aud 
more  often  of  dangerous  tendency  to  sound  principle,  it  failed  in 
that  clearness,  certainty  and  convenience  of  application  which  the 
true  principles  of  law  require,  and  which  are  indispensable  to  the 
facility,  safety  and  confidence  of  business  transactions  and  of  all 
commercial  dealings  and  trafQc  constantly  taking  place  over  these 
great  connecting  routes  of  trade  and  communication.  I  became 
satisfied  that,  however,  in  the  various  and  multiplied  turns  and 
complications  of  human  aflTairs  and  relations,  doubts  and  uncertain- 
ties inhere  in  and  are  inseparable  from  some  legal  rules,  this  was  a 
case  where  they  ought  not  to  exist.  The  rule  here,  whatever  it  is, 
should  be  definite  and  certain  in  its  application  to  all  ordinary  cases. 
There  is  no  inherent  difficulty  in  making  it  so,  and  the  immense 
interests  of  the  carrying  business  of  the  country,  as  well  as  of  trade 
and  commerce,  peremptorily  demand  it.  In  the  multitude  and 
importance  of  cases  so  frequently  arising,  and  which  must  ever  thus 
continue,  parties  cannot  be  delayed  to  palter  and  trifle,  as  it  were,  in 
a  delusive  struggle  for  their  rights  over  nice  distinctions  of  fact  and 
fine  shades  of  difference,  which  fade  away  into  regions  of  obscurity 
and  finally  of  total  darkness,  and  which  facts,  when  settled,  settle 
nothing  after  all  but  the  particular  case,  leaving  all  others  to  be 
contested  and  litigated  over  and  over  again  upon  the  very  same 
grounds.  I  agree,  therefore,  with  counsel  on  both  sides,  when  they 
say  that  the  expenses  attending  this  course  of  decision,  or  the  liti- 
gation which  must  follow,  would  be  enormous,  and  that  this  alone, 
without  considering  the  other  inconveniences  and  mischiefs  to  which 
allusion  has  been  made,  is  sufficient  to  condemn  the  rule.  I  agree 
that  any  rule  unnecessarily  fraught  with  such  evil  consequences  is  a 
bad  one,  and  should  be  abandoned. 

This  is  another  of  the  numerous  actions  springing  from  the  same 
unfortunate  destruction  of  property  as  in  Wood  v.  77ie  Railway  Com' 
frany.  The  question  comes  up,  therefore,  which  of  the  two  rulet 
propounded  by  counsel  is  the  correct  one  and  ought  to  be  adopted4 
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For  I  conceive  that  I  must  in  this  case  act  upon  and  determine  the 
rights  and  liabilities  of  the  parties  according  to  one  or  the  other. 
In  Wood  V.  The  Railway  Company,  I  assented  to  the  rule  laid  down, 
not  becanse  I  thought  there  was  or  could  be,  under  ordinary  cir- 
cumstances, a  pause  or  cessation  in  the  common  carrier  liability  with 
respect  to  the  consignee  or  owner  of  the  goods,  during  such  tem- 
porary rest  and  storage  of  them  preparatory  to  delivery  to  the  next 
carrier,  and  during  which  also  there  would  spring  up  and  exist  only 
a  warehouseman's  or  forwarder's  liability ;  but  I  did  so  on  the  sup- 
position that  the  carrier's  liability  was  to  be  continuous  until  the 
goods  reached  their  place  of  final  destination,  where  they  were  to  be 
delivered  to  the  consignee  or  owner.  My  supposition  and  view  was, 
that  the  liability  of  the  next  carrier  in  the  connecting  line  or  route, 
as  a  carrier,  would  attach  the  very  moment  that  of  the  last  carrier, 
as  such,  would  cease.  In  other  words,  I  considered  that  whenever 
the  liability  of  the  last  carrier,  as  such,  ceased  by  lapse  of  reasonable 
tiTne  for  the  next  carrier  to  receive  and  carry  forward  the  goods 
according  to  the  usual  course  of  transportation  and  business  after 
the  goods  were  ready  for  delivery  to  him,  the  liability  of  the  latter  as 
a  carrier  attached,  and  he  must  be  held  to  respond  to  the  consignee 
or  owner  for  their  value  in  case  of  the  subsequent  lessor  destruction 
of  them.  Such  was  my  consideration  of  the  question,  and  I  placed 
it,  not  upon  the  ground  that  the  next  carrier  had  become  or  was  in 
any  sense  the  agent  of  the  consignee,  owner  or  shipper  of  the  goods, 
and  in  that  character  responsible  to  him  for  not  receiving  and  carrying 
them  forward,  but  upon  the  ground  of  the  usage  and  custom  among 
carriers  so  related  to  and  connected  with  each  other  in  the  business 
of  transportation  that  their  lines,  or  routes,  though  separately 
owned  and  managed,  yet  running  into  and  uniting  one  with  an 
other,  in  practical  operation  and  effect  constitute  one  continuous 
route.  The  usage  among  carriers  so  connected,  or  joining  their 
routes,  in  the  absence  of  special  contract  or  special  notice  to  the  con- 
trary, is  not  only  well  known  in  commercial  and  business  circles,  but 
is  also  known  and  acted  upon  by  the  courts.  Courts  recognize  and 
give  force  and  effect  to  it  Schneider  v.  JBvans,  25  Wis.  241  (3  Am. 
K.  56),  and  cases  there  cited.  That  usage,  now  become  universal  or 
very  nearly  so,  is  for  the  railway  company,  receiving  the  goods  des- 
tined for  a  place  beyond  the  terminus  of  its  route,  to  transport  them 
over  its  own  road  and  then  deliver  them  to  the  next  company  oi 
carrier  in  the  line  of  transit,  collecting  from  the  lattt^r  its  own 
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charges  for  freight  and  transportation,  whereupon  the  latter  beconiea 
invested  with  a  lien  npon  the  goods  for  the  charges  so  advanced  in 
addition  to  his  rates  or  charges  for  the  transportation  and  delivery 
to  the  next  succeeding  carrier,  who,  in  turn,  advances  the  charges  of 
the  two  that  have  preceded  him,  and  thus  the  process  continues  and 
is  repeated  until  the  goods  have  reached  their  place  of  destination 
and  are  in  the  hands  of  the  last  carrier,  ready  for  delivery  to  the 
<x)nsignee  or  owner,  subject  to  payment  to  such  carrier  of  the  accu- 
mulated charges  of  all  the  preceding  carriers  over  whose  routes  they 
have  been  transported. 

Now  it  was  upon  this  well-known  custom  and  usage,  amounting 
«8  it  does  to  an  implied  contract  or  promise  on  the  part  of  each  suc- 
ceeding carrier  to  pay  back  charges  and  receive  and  carry  forward 
the  goods  brought  to  it  by  the  preceding  one,  that  I  relied  as  con- 
stituting the  true  ground  of  action  or  liability  against  the  succeed- 
ing carrier,  in  case  he  unreasonably  failed  to  receive  and  carry  for- 
ward the  goods  accordiug  to  his  implied  contract  or  obligation,  and 
as  he  had  held  himself  out  as  ready  and  willing  and  promised  to  do. 
That  contract  or  obligation,  I  then  thought  and  still  think,  cre- 
ated a  liability  on  his  part  co-extensive  with  and  similar  in  nature 
to  his  liability  as  a  common  carrier,  in  case  he  negl^ted  or  refused, 
in  proper  time  and  according  to  the  usual  course  of  business,  to 
receive  the  goods,  and  they  were  afterward,  and  before  coming  to 
his  possession,  lost  or  destroyed.  I  then  looked  upon  his  liability, 
and  still  do,  as  being  in  extent  the  same  as  if  the  loss  or  des* 
truction  had  been  of  the  goods  in  his  custody  and  possession  as  a 
common  carrier.  It  was  to  my  mind  like  the  case  of  goods  delivered 
to  a  carrier  for  transportation,  and  which  were  destroyed  before  the 
transit  commenced.  By  the  law  of  common  carriers,  their  liability 
is  fixed  on  receipt  of  the  goods,  and  if  they  are  lost  in  the  ware* 
house  of  the  carrier  or  elsewhere  before  the  carriage  commences, 
the  carrier  must  respond,  unless  the  loss  was  caused  by  a  force 
superior  to  and  beyond  human  agency  and  foresight,  or  by  the 
public  enemy,  the  onus  of  showing  which  is  upon  the  carrier. 
Bhswm  V.  Oriffiny  13  N.  Y.  669 ;  Ladue  v.  Oriffithy  25  id.  364.  1 
regarded  the  goods,  when  separated  and  set  apart  in  the  accustomed 
place  in  the  warehouse,  and  ready  for  delivery  by  the  preceding 
carrier,  and  after  a  reasonable  time  had  elapsed  for  the  succeeding 
one  to  receive  them,  and  when,  in  the  due  course  of  business,  as 
should  have  done  so,  as  being  pro  har,  mce,  if  need  be,  in  the  ware- 
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house  of  the  latter  awaiting  transportation  by  him,  or  if  necessary 
for  the  purpose  of  the  remedy,  constructiyely  in  his  possession  as  a 
common  carrier. 

Such  were  the  yiews  which  I  then  entertained,  and  I  have  as  yet 
discorered  no  good  reason  for  changing  them.  I  then  thought,  and 
still  think,  that  the  loss,  if  possible,  should  be  made  to  fall  on  the 
carrier  in  fault,  or  him  who  appeared  most  so,  and  it  was  for  this 
reason  I  assented  to  the  rule  that  the  last  carrier  should  be  held 
responsible,  as  such,  only  until  a  reasonable  time  had  elapsed  for 
the  next  carrier  to  receive  the  goods,  and  not  after  that  time.  I 
was  not  disposed  to  make  the  last  carrier  responsible,  without 
remedy,  for  the  faults  and  delinquencies  of  the  next,  oyer  whose 
movements  and  conduct  he  had  no  control.  It  was  upon  this  prin- 
ciple I  yielded  assent  to  the  rule,  and  it  did  not  occur  to  me  then 
that  there  was  any  better  or  more  satisfactory  solution  of  the  diflS- 
culty. 

It  will  be  seen,  hence,  that  I  did  not  absent  to  the  rule  on  the 
ground  that  the  next  carrier  was  the  agent  of  the  owner  for  the 
purpose  of  receiving  such  delivery,  which  seems  quite  impossible. 
The  agency,  in  such  cases,  springs  from  the  possession  of  the  goods 
in  the  hands  ctf  a  carrier,  marked  for  some  plaoe  beyond  the  ter- 
minus of  its  own  route.  Such  carrier,  from  the  fact  of  possession, 
beoomes  the  agent  of  the  owner  for  the  purpose  of  making  or  ten- 
dering delivery  of  the  goods  to  the  next  in  the  proper  line  of  transit 
By  the  usage  of  the  business  in  which  he  is  engaged,  he  assumes  to 
do  that  when  he  receives  the  goods,  and  it  may  properly  enough  be 
said  to  constitute  a  part  of  his  undertaking  as  carrier.  The  de- 
cision in  Schneider  v.  Evans  means  just  this  and  nothing  more,  and 
Mr.  Justice  Lyon  himself  now  concedes  the  error  in  the  applica- 
tion. Had  particular  attention  been  directed  to  it  at  the  time,  it 
would  undoubtedly  have  been  corrected. 

But  the  diflSculties  in  the  way  of  applying  the  rule  are  manifest 
and  manifold.  It  casts  upon  the  owner  of  the  goods  the  burden 
and  the  risks  of  settling  the  rights  and  liabilities  as  between  the 
different  carriers.  It  imposes  upon  him  a  task  which  in  nearly 
every  case  he  will  have  no  adequate  or  proper  means  of  performing 
He  is  often  a  stranger,  residing  in  a  distant  part  of  the  country,  and 
wholly  unacquainted  with  the  facts.  Actual  knowledge  of  the 
facts  and  of  the  particular  system  or  mode  of  transacting  the  busi- 
ness, rest^s  only  with  the  agents  and  employees  of  the  carriers  ;  and 
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being  adversely  interested,  it  is  not  to  be  expected  they  will  be  free 
to  communicate  what  they  may  know.  Indeed,  it  mast  be  pre- 
sumed that  they  will  refuse  to  give  information  of  facts  which  will 
cinurge  their  employers,  if  they  know  such  facts. 

And  a  result  of  the  rule  may  be  to  deprive  the  owner  of  all  remedy 
for  the  loss  or  destruction  of  his  property,  after  he  has  mulcted 
himself  in  two  heavy  bills  of  costs.  He  may  come  out  like  Mr* 
Bromley  with  his  portmanteau,  with  no  right  of  action  against 
either  carrier.  Midland  Railway  Oo.  v.  Bromley^  8  J.  Scott,  372  [84 
E.  G.  L.  872,  382,  note  (a)  ].  A  verdict  and  judgment  in  an  action 
against  the  last  carrier  settles  nothing  in  a  suit  against  the  next; 
In  an  action  against  the  last  the  jury  may  find  that  a  reasonable 
time  had  elapsed,  and  in  the  suit  against  the  next  they  may  find  the 
reverse ;  and  so  the  owner  falls  between  two  fires. 

And  again  the  question  arises,  What  is  the  proper  way  out  of 
''hese  difficulties?  I  have  examined  not  only  the  cases  cited  but 
/ery  many  others,  and  have  pondered  the  question  well,  at  least  as 
well  as  I  am  capable  of  doing,  as  between  the  two  rules  laid  down 
by  counsel,  neither  of  which  is  unsupported  by  authority;  and  my 
conclusion  is,  that  the  rule  contended  for  by  counsel  for  the  plain- 
tiff is  the  correct  and  true  one.  In  coming  to  this  conclusion  I 
have  anxiously  endeavored  to  recognize  a  rule,  which,  while  it  shall 
not  prove  injurious  and  embarrassing  to  the  great  commercial  inter 
ests  of  the  country,  shall,  at  the  same  time,  protect  the  interests  of 
the  carriers,  or,  at  all  events,  be  of  so  much  aid  and  service  to 
them  that  the  proprietors  of  that  interest  shall  know  and  under- 
stand with  clearness  and  certainty  the  full  extent  of  their  obliga- 
tions to  the  public. 

I  thfhk,  in  the  absence  of  special  contract  or  agreement  to  the 
contrary,  the  true  policy  of  the  law,  now  as  much  as  ever  and  even 
more,  is  to  adhere  to  the  strict  rules  of  liability  on  the  part  of  com- 
mon carriers  established  by  the  common  law.  I  believe  the  safety 
and  protection  of  the  trade  and  commerce  of  the  country  demand 
this,  and  I  believe  also  that,  by  the  feeling  of  confidence  and  secur- 
ity thus  created  and  given,  the  great  carrying  interests  of  the 
country  will  be  likewise  ultimately  benefited,  and  their  prosperity 
promoted.  I  believe  the  true  policy  of  the  law  consists  with  giving 
the  owner  a  certain,  sure  and  ample  remedy  in  case  of  the  loss  or 
destruction  of  his  goods  while  in  the  hands  of  the  carrier;  and 
\\^n(*^  I  reiect  the  rule  contended  for  bv  counsel  for  the  railway  com' 
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pany,  because  it  is  calculated  to  give  the  owner  any  thing  but  such 
remedy.  To  admit  the  change  in  capacity  and  liability  from  carriei 
to  warehouseman  at  every  pause  in  the  carriage  over  our  long  con- 
nected routes,  would  in  practice  and  effect  be  to  say  to  the  ownei 
that  he  has  no  remedy.  To  recover  as  against  a  warehouseman,  the 
burden  would  be  upon  the  owner  to  establish  the  negligence.  lie 
must  aver  and  prove  that  his  goods  were  negligently  lost  or  de- 
stroyed, which,  except  in  very  rare  instances,  would  be  an  utter 
impossibility,  even  though  the  fact  of  negligence  might  exist  It 
would  be  better  far  to  inform  him  that  he  is  without  relief,  than  to 
deceive  him  with  a  remedy  like  this. 

To  admit  such  interruptions  of  the  liability  of  the  carrier  would 
make  dear  the  way  for*the  grossest  frauds  and  impositions,  with  no 
means  of  protection  and  no  power  of  discovery  on  the  part  of  the 
owner.  He  is  always  absent  He  does  not  go  with  his  goods,  and 
cannot  be  permitted  to  do  so.  He  must  tnist  them  absolutely  and 
exclusively  to  the  keeping  of  the  carrier.  Whether  they  were  lost 
or  destroyed  when  in  motion  or  on  the  way,  or  while  in  a  ware- 
house, he  could  not  tell,  and  it  would  generally  be  a  secret  past  his 
finding  out  He  would  be  wholly  in  the  power  and  at  the  mercy 
of  the  carrier ;  and  if  the  carrier  said  they  were  destroyed  in  a 
burning  warehouse  or  depot,  he  must  abandon  all  claim.  This 
would  be  placing  too  great  power  in  the  hands,  as  well  as  too  great 
temptations  in  the  way  of  carriers. 

*^  It  is  well  settled  in  this  State,''  says  Mr.  Commissioner  Earl, 
in  delivering  the  opinion  of  the  commission  of  appeals  in  Fentier  v. 
Railroad  Co.,  44  N.  Y.  505  (4  Am.  R.  710),  "  that  an  intermediate 
carrier,  one  who  receives  goods  to  be  transported  over  his  route,  and 
thence  by  other  carriers  to  their  place  of  destination,  gSnerally 
remains  liable  as  a  common  carrier  until  he  has  delivered  the  goods 
to  the  next  carrier.  It  was  deemed  wise  policy  that  the  principles 
of  the  common  law  should  be  so  expounded  and  applied,  that  toe 
liability  of  one  carrier  should  continue  until  that  of  the  next  car- 
rier commenced."  The  learned  commissioner  cites  Miller  v.  Steam 
Navigation  Co^  10  N.  Y.  431 ;  Gould  v.  (Jhapin,  20  id.  266 ;  Ladue 
T.  Oriffithy  26  id.  364  ;  and  McDonald  v.  Western  Railroad  Oorporom 
tioUf  34  id.  497 ;  and  then  proceeds  with  a  quotation  of  the  lan- 
guage of  Chief  Judge  Johnson  in  Oonhl  v.  Ohapin,  as  follows: 
^'No  owner  can  be  supposed  to  liave  an  agent  to  superintend  each 
transhipment  of  his  goods,  in  the  course  of  a  long  line  of  tninspor- 
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Cation ;  and  if  the  responBibility  of  each  carrier  is  not  continued 
until  delivery  in  fact  to  the  next  carrier,  or  at  least  until  the  first 
carrier,  by  some  act  clearly  indicating  his  purpose,  terminates  his 
relation  as  carrier,  we  shall  greatly  diminish  the  security  and  con- 
Tenience  of  those  whose  property  is  necessarily  abandoned  to 
others,  with  no  safeguards  save  those  which  the  rules  of  law  afford.'' 

And  next  the  commissioner  quotes  the  language  of  Judge  Smith 
in  McDonald  v.  The  Western  Railroad  Corporation,  which  is  this : 
^'  The  owner  loses  sight  of  his  goods  when  he  delivers  them  to  the 
first  carrier,  and  has  no  means  of  learning  their  whereabouts  till  he 
or  the  consignee  is  informed  of  their  arrival  at  the  place  of  destina- 
tion. At  each  successive  point  uf  transfer  from  one  carrier  to 
another,  they  are  liable  to  be  placed  in  warehouses,  there,  perhaps, 
to  be  delayed  by  the  accumulation  of  freight  or  other  causes,  and 
exposed  to  loss  by  fire  or  theft,  without  fault  on  the  part  of  the  car- 
rier or  his  agents.  Superadded  to  these  risks,  are  the  dangers  of 
loss  by  collision,  quite  as  imminent  while  the  goods  are  thus  stored  at 
some  point  unknown  to  the  owner  as  while  they  are  in  actual  tran- 
sit As  a  general  rule,  the  storing  under  such  circumstances  should 
be  held  to  be  a  mere  accessory  to  the  transportation,  and  the  goods 
shoi;H  be  under  the  jirotection  of  the  rule  which  makes  the  carrier 
liable  as  an  insurer,  from  the  time  the  owner  transfers  their  posses- 
sion to  the  first  carrier  till  they  are  delivered  at  the  end  of  the 
route." 

And  here  it  occurs  to  me  to  observe,  that  among  the  great  num- 
ber of  such  cases  which  have  arisen  and  been  adjudicated  by  the 
courts  of  New  York,  not  one  has  yet  been  presented  where  the 
intermediate  carrier  has  been  exonerated  from  liability  as  a  carrier 
for  goods  lost  or  destroyed  while  in  store  or  on  deposit  by  such  Ciir- 
rier.  The  case  of  Mills  v.  Railroad  Co,,  45  N.  Y.  622  (G  Am.  R. 
152),  cited  by  counsel  for  the  plaintiff  in  this  action,  would  seem  to 
have  been  a  pretty  strong  one  for  declaring  an  exception,  but  yet  the 
court  reftised.  The  case  of  an  adjudicated  exception  is  yet  to  come, 
for  thus  far  the  doctrine  rests  upon  mere  suggestions  or  hints, 
vaguely  thrown  out,  and  nothing  more. 

And  the  case  of  Nashua  Lock  Co.  v.  Railroad  Co.,  48  N.  II.  339 
{2  Am.  B.  242),  is  a  most  elaborate  and  powerfully  reasoned  one, 
many  of  the  arguments  and  views  of  which  very  strongly  favor  my 
oooclusion.  It  contains  a  review  and  examination  of  most  of  the 
leading  authorities,  English  and  American,  and  a  statement  of  the 
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doctrines  of  the  courts  on  both  sides  of  the  Atlantic.  I  must  say 
tliat  I  think  Mr.  Chief  Justice  Perlby  performed  a  very  great  and 
valuable  service,  both  for  the  profession  and  for  the  law,  when  he 
wrote  that  opinion. 

And  the  case  of  Barter  v.  ]\lieeler,  49  N.  H.  9  (6  Am.  Jl  4:^4), 
16  another  case  most  elaborately  and  well  considered,  as  is  ilic  uiuu- 
ner  of  that  court,  which  also  favors  my  views.  I  need  only  refer 
to  these  last  two  cases  for  a  full  and  ample  vindication  of  the  prin- 
ciples by  which  I  think  the  present  ought  to  be  governed. 

In  England,  the  question  presented  in  this  case  has  never,  to  my 
knowledge,  been  considered,  since,  under  the  rule  in  Miiscliamp^s 
CasBy  8  M.  &  W.  421,  it  could  not  well  arise.  The  first  carrier  there 
is  liable,  as  such,  for  the  safety  of  the  goods  throughout  the  transit 
and  until  they  are  delivered  at  the  place  of  destination,  which  is,  of 
course,  a  sufficient  protection  of  the  rights  of  the  owner  or  con- 
signee. The  English  rule  has  also,  I  believe,  been  applied  in 
Illinois. 

Now,  in  the  present  case,  I  think  the  law  should  hold  the  carrier 
in  whose  possession  the  goods  were  destroyed,  responsible  to  the 
owner  or  consignee  for  their  value,  as  a  carrier  or  insurer  of  the 
goods,  leaving  such  carrier  to  seek  his  remedy  against  the  next  car- 
rier in  the  route  or  line  of  transit,  in  case  it  was  the  fault  of  the 
latter  that  the  goods  were  not  removed  in  due  time  as  regulated  by 
the  course  of  business  and  the  usage  and  practice  prevailing  among 
carriers.  In  this  way  the  burden  of  settling  those  hazardous  and 
uncertain  questions  would  be  thrown  upon  the  carriers  themselves, 
where  it  belongs.  They  are  the  parties  who  know  the  facts,  or  have 
ample  means  of  ascertaining  what  they  are.  In  this  way,  also,  mul- 
tiplicity of  actions  would  be  saved,  for,  as  between  the  carriers  them- 
selves, the  controversy  could  be  settled  in  one  action.  I  have  no 
doubt  that  upon  the  usage  and  custom  above  spoken  of.  or  upon  the 
implied  contract  or  obligation  growing  out  of  it,  one  luirrier  may 
maintain  his  action  against  another  under  such  circumstances. 

As  I  have  limited  the  rule  which  I  regard  as  the  true  one,  to 
ordinary  cases,  or  those  arising  under  ordinary  circumstances,  it 
may  be  proper,  perhaps,  that  I  should  suggest  what  would  seem  to 
me  to  be  an  extraordinary  one.  I  should  say  that  in  a  case  of  a 
break  or  interruption  in  the  line  of  transit  or  communication,  as  by 
storm,  flood  or  earthquake,  or  by  fact  of  war,  rendering  it  impossible 
to  send  the  goods  forward,  or  makinof  consideriibl  -  ilelav  in  'he 
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transportation  neoessary^  the  carrier  might  store  the  ^ooAb  and  at 
once  give  notice  to  the  consignee  or  owner,  and  thus  absolve  himself 
from  liability  as  a  carrier.    Other  cases  of  an  extraordinary  nature 
might  also  occur.    I  only  suggest  these. 
I  think  the  judgment  should  be  affirmed. 

Cole,  J.  I  concur  with  the  chief  justice  in  the  rule  of  law  which 
gives  the  owner  or  consignee  the  continuous  liability  of  a  common 
carrier  while  the  goods  are  in  transit,  and,  in  case  of  loss,  gives  him 
his  action  against  the  carrier  having  possession  when  the  loss 
occurs  ;  and  therefore  I  think  that  the  judgment  must  be  afQrmed. 

Lyon,  J.  I  concur  in  the  affirmance  of  the  judgment  of  the  cir- 
cuit court,  but  am  inclined  to  adhere  to  the  doctrine  asserted  in  the 
case  of  Wood  v.  77*6  Mil.  £  St.  F.  R.  R.  Co.,  27  Wis.  541, 

Judgment  affirmed. 

JkynL*8et  npte  to  lfoMI«,eCc.,B.B.  Go.  ▼.  Peiottt,  7  Am.  B«|i.  O0L— Bap. 


MoAbthur  v.  Schenck,  appellant 

(31  Wit.  878.) 
Uewy  — payment  hy  third  penan. 

A  borrower  who  has  not  agreed  to  paj  uauriouB  interefit  cannot  maintain  tlM 
defense  of  uaury  to  an  action  to  recover  the  monej  loaned,  on  the  ground 
that  a  third  person  has  paid  the  usarj  demanded  bj  the  lender  for  making 
the  loan. 

This  was  an  action  to  foreclose  a  mortgage  for  t2^500  executed 
by  the  defendants,  Schenck  and  wife,  to  secure  notes  for  that 
amount  made  by  said  Schenck,  ])uyabl6  to  plaintiff's  order.  The 
opinion  states  the  case. 

Judgment  was  rendered  in  the  circuit  court  for  the  plaintiff,  and 
the  defendants  appealed. 

WilUams  <&  Sale,  and  /•  C.  Sloan,  for  appellants. 

CobAody  £  Merrill,  for  respondent 

Dixon,  G.  J.  It  is  a  concession  fairly  due  to  the  eyidenoe,  we 
think,  that  there  was  reserved  and  taken  by  the  plaintiff  upon  the 
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loan  for  which  the  notes  and  mortgages  in  sait  were  giTon,  the  sum 
of  $30  usury.  Such  usury  was  received  by  the  plaintiflf,  or  paid  to 
him,  by  being  deducted  from  the  sum  agreed  to  be  loaned^  making 
the  sum  actually  loaned  $2,470,  instead  of  $2,500  as  represented  by 
the  notes  and  mortgage.  Such  deduction  was  exacted  by  the  plain- 
tiff at  the  time  of  the  loan. 

It  is  likewise  a  concession  equally  due  to  the  cTldence,  as  we  under- 
stand it,  that  the  $30  usury  so  exacted  and  taken  was  not  in  fact 
paid,  or  the  loss  thereof  suffered  or  borne,  by  the  defendant  Schenck, 
the  husband,  who  made  the  notes  and  mortgage  and  appeared  in  the 
transaction  as  the  borrower  of  the  money.  The  $30  was  actually 
paid,  or  the  loss  from  the  usurious  exaction  in  realty  sustained,  by 
Belden,  from  whom  Schenck  purchased  the  farm,  a  portion  of 
the  price  of  which  constituted  a  part  of  the  consideration  for  which 
the  notes  and  mortgage  were  executed.  Belden  deducted  the  ^30 
from  the  price  which  Schenck  had  agreed  and  was  willing  to  pay 
him  for  the  farm.  This  fact  wo  think  quite  clearly  established  by 
the  evidence,  and  especially  the  testimony  of  Schenck  himself.. 

The  question  involved,  therefore,  is  very  clearly  and  correctly  pre 
sented  by  the  following  case  supposed  by  the  learned  counsel  for  the 
defendants :  ^*  Suppose  A  pro}>oses  to  buy  a  tana  of  B,  for  which 
B  asks  $2,500  cash.  A  will  buy  it  if  he  can  borrow  the  money  to 
pay  for  it,  and  applies  to  C  for  that  purpose.  G  says,  *  I  will  loon 
you  the  money  if  you  will  pay  me  $30  in  excess  of  lawful  interest' 
A  mforms  B  that  he  would  like  to  buy  his  farm,  but  is  unwilling  to 
stand  the  $30  shave.  B  says, '  I  will  stand  it'  On  this  considera- 
tion A  borrows  of  G  $2,470,  and  secures  by  his  note  and  mortgage 
the  payment  of  $2,500.  G  attempts  to  foreclose  the  mortgage,  and 
A  sets  up  the  usury.  Is  it  any  answer  on  the  part  of  G,  that  in  fact 
B  and  not  A  lost  the  $30  ?" 

If,  in  addition  to  the  facts  thus  supposed  by  counsel,  we  suppose 
the  still  further  or  different  facts,  that  B,  the  seller  of  the  farm,  is 
acting  as  agent  for  G,  the  lender  of  the  money,  in  negotiating  the 
loan,  and,  knowing  the  unlawful  exaction  and  that  A  is  unwilling 
to  submit  to  it»  submits  to  and  inclirs  the  loss  himself  by  a  corre- 
sponding deduction  from  the  price  of  the  farm,  rather  than  not  make 
sale  of  it,  we  shall  have  a  case  more  exactly  fitting  the  drcumstancea 
of  the  present  one,  and  illustrating  the  true  attitude  and  relations 
of  the  parties  to  the  transactions. 

The  question  to  be  resolved,  therefore,  is  that  above  put  by  ooun- 
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sel.  Will  the  fact  that  the  usury  was  in  truth  paid  by  B,  and  no^. 
by  A,  prevent  A  from  setting  it  up  in  defense,  and  avoiding  the  note 
and  mortgage  on  account  of  it  ? 

Suppose  Ay  being  indebted  and  desirous  of  borrowing  money, 
applies  to  C  for  a  loan,  and  C  refuses,  saying  he  is  unwilling  to  loan 
his  money  at  the  rate  of  interest  allowed  by  law,  but  that  he  will  do 
so  if  B,  a  stranger  to  the  loan,  will  give  him,  t7,  so  much  money, 
equaling  the  amount  of  usury  which  he  demands;  and  B  thereupon 
voluntarily  gives  him  the  amount  required,  and  he  then  makes  the 
loan  to  A  at  lawful  interest ;  is  such  a  transaction  usurious  and  void 
as  to  A,  the  borrower  ? 

Again,  in  the  case  like  that  put  by  counsel,  let  it  be  supposed  that 
B,  instead  of  saying  to  A  that  he,  B,  will  stand  the  loss,  goes  him- 
self  to  C,  and  advances  or  pays  the  usury  demanded,  whereupon  G* 
lends  the  money  to  A,  at  a  lawful  rate  of  interest,  would  such  a  con- 
tract be  usurious  as  between  G  and  A  ? 

We  regard  the  foregoing  only  as  a  different  hypothesis  presenting 
the  same  question. 

The  theory  upon  which  laws  against  asury  have  been  enacted,  and 
the  principle  which  has  governed  in  their  interpretation,  have  always 
been,  that  the  borrower  was  at  the  mercy  of  the  lender  and  subject 
to  his  utmost  exactions  and  avaricious  demands,  unless  protected  by 
laws.  In  theory,  the  borrower  has  been  put,  by  such  laws,  in  the 
same  category  with  persons  under  legal  disability  to  contract,  such 
as  infants,  femes  covert,  and  persons  non  compos  mentis.  He  has 
been  declared  legally  incompetent  to  make  a  bargain  about  money 
where  more  than  the  lawful  rate  of  interest  was  demanded.  The 
prohibition  of  all  such  laws,  and  of  our  law,  has  been  and  is  against 
the  lender's  bargaining  for,  reserving  or  taking  nsury  from  the  bor- 
rower. We  say  "  from  the  borrower,"  not  because  the  statute  uses 
these  exact  words  or  in  terms  so  enacts  the  prohibition,  but  because 
such  is  the  evident  intent  and  purpose  of  the  statute.  Acts  of  the 
kind  have  always  been  so  interpreted  and  understood.  It  is  to  shield 
from  the  grasp  of  the  lender,  and  save  the  borrower  from  the  injuri- 
ous consequences  of  his  own  weakness  and  inability,  that  such 
statutes  have  been  i)a88ed.  They  are  designed  for  the  protection  of 
the  borrower,  and  the  protection  so  given  has  been  extended  to 
those  persons  standing  in  his  place  or  representing  him  and  suc- 
ceeding to  hi^  rights,  such  ets  heirs  at  law,  executors,  devisees,  sure- 
ty ^  'wwifnees  and  the  like.    They  are  designed  for  the  borrower's 
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protecdon  and  benefit,  and  the  protection  and  benefit  of  those  thiu 
representing  him,  when  he  or  ihey  has  or  have  suffered  loss  or  injury 
from  the  unlawful  exactions  of  the  lender^  or  may  suffer  snck  loss 
or  injury  from  the  performance  of  the  usurious  contract^  a>id  when 
likewise  ho  or  they  see  fit  not  to  waive  the  sanction  or  penalty  of  tlte 
statute  in  his  favor.  For  upon  this  subject  of  waiver  it  has  always 
been  a  well-understood  rule,  that  the  borrower  may  afterward  waive 
the  forfeiture  or  penalty  and  ratify  the  transaction,  if  he  deliberately 
refuses  to  do  so.  After  the  loan  had  been  made,  and  he  is  not 
under  the  necessity  of  borrowing  or  of  forbearance,  and  when  the 
remedy  of  the  statute  is  fully  in  his  own  hands  and  within  his  con- 
trol, he  is  considered  legally  competent  to  waive  it ;  and  upon  this 
point  the  rules  of  the  courts  have  been  very  severe  and  stringent, 
and  that  he  must  exercise  his  privilege  with  the  utmost  promptness 
and  diligence,  or  otherwise  no  relief  will  be  afforded. 

A  recurrence  to  these  general  principles,  which  are  well  under- 
stood and  elementary,  seems  very  clearly  to  indicate  that  the  pay- 
ment of  usury,  if  it  be  properly  so  called,  not  by  the  borrower,  but 
by  a  stranger  to  the  contract,  one  not  connected  with  the  loan  nor 
liable  for  it,  who  voluntarily  or  firom  any  motive  advances  the  sum 
exacted  or  sustains  the  loss  where  the  borrower  is  unwilling  or 
declines  so  to  do,  is  not  a  circumstance  of  which  the  borrower  can 
be  permitted  to  take  advantage  for  the  purpose  of  having  the  con« 
tract  declared  inoperative  and  void  for  usury.  It  seems  not  to  be  a 
case  in  any  manner  falling  within  the  true  spirit  and  intent  of  the 
law  against  usury.  That  law,  as  we  have  seen,  is  intended  for  the 
benefit  and  protection  of  the  borrower  who  is  himself  obliged  to 
submit  to  and  suffer  by  the  exactions  of  the  usurer,  and  not  for  the 
benefit  or  protection  of  strangers,  or  those  not  borrowers,  or  standing 
in  that  relation  to  the  lender.  The  rule  is,  that  the  plea  or  objec- 
tion of  usury  is  personal  to  the  borrower  or  those  representing  him, 
a  privilege  peculiar  to  him  or  them,  because  he  or  they  have  or 
might  have  sustained  injury  by  reason  of  the  usurious  contract;  but 
that  no  stranger  can  be  permitted  to  take  advantage  of  or  set  up 
the  objection.  The  reason  why  the  stranger  cannot  plead  it  is, 
that  he  has  lost  nothing  by  it.  If  A  purchase  a  farm  of  B  subject 
to  a  usurious  mortgage  to  0,  agreeing  to  pay  such  mortgage  as  part 
of  the  price  of  the  farm,  or  for  other  valuable  consideration,  A 
cannot  plead  the  usury  or  avoid  payment  of  the  mortgage  on  that 
ground.    Why?    Because  in  that  case  A  has  lost  nothings  by  the 
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UBuryy  and  is  a  stranger  to  the  contract,  and  because  B,  as  he  law- 
fully might  do,  has  waived  the  objection  and  ratified  the  agreement 
The  learned  counsel  might  argue  in  that  case,  as  he  has«done  in 
this,  that  there  was  the  usurious  agreement,  and  there  the  usury^ 
and  that  the  statute  declares  the  security  void ;  but,  within  all  the 
adjudications  upon  the  point,  such  argument  could  not  prevail. 

And  it  seems  to  us  that  the  same  or  a  similar  reason  must  be 
valid  against  the  objection  of  the  defendants  in  the  present  case. 
So  far  as  the  usuiy  is  concerned,  they  were  strangers  to  it  They 
did  not  pay  it,  and  lost  nothing,  and  can  lose  nothing  by  it  The 
contract  entered  into  between  them  and  the  plaintiff,  the  notes  and 
mortgage  executed,  were,  so  far  as  their  pecuniary  interests  were  and 
are  involved,  entirely  lawful  and  free  from  any  usurious  taint  or 
corruption. 

And,  upon  looking  into  the  authority  of  particular  cases,  more 
or  less  closely  resembling  the  present,  we  find  the  views  above 
expressed  to  have  been  very  generally,  and,  so  far  as  we  know, 
universally  sustained. 

In  Little  v.  White,  8  N.  H.  276,  it  was  decided  that  an  adminis- 
trator who  had  given  his  promissory  note  for  a  sum  duo  from  his 
intestate,  and  including  certain  unlawful  interest  which  the  intes- 
tate had  agreed  to  pay,  could  not,  in  a  suit  upon  the  note,  sustain  a 
plea  of  usury  on  account  of  the  unlawful  interest  so  agreed  to  be 
paid  by  the  intestate,  and  included  in  it  The  ground  of  the  decis- 
ion was,  that  the  administrator  had  in  fact  or  presumptively  long 
before  been  allowed  the  full  sum  for  which  his  own  note  was  given, 
as  a  payment  made  by  him  on  account  of  the  estate.  "He  stands, 
therefore,"  said  the  court, "  in  a  similar  situation  to  that  of  one  wlio 
has  given  his  note  for  usury  contracted  to  he  paid  by  another,  having 
received  a  fuU  consideration  for  the  note  so  given,  and  this  furnishes 
no  ground  on  which  to  sustain  a  defense."  And  the  court  further 
proceeded :  "  The  defendant  is  not  attempting  to  set  up  a  defense 
for  the  benefit  of  the  estate  which  he  represented,  but  is  asking  to 
avail  himself  of  the  payment  of  usury  upon  a  contract  made  by 
another,  for  the  purpose  of  obtaining  a  deduction  upon  a  security 
made  by  hivieelf.  This  he  cannot  be  permitted  to  do.  Had  the 
amount  which  he  allowed  to  the  creditor  as  usury  been  disallowed 
OD  the  settlement  of  his  administration  account,  he  might  have 
shown  that  fact  in  evidence  in  avoidance  of  so  much  of  the  note  ne 
gave,  on  the  ground  of  a  want  or  failure  of  consideranon.    But  it 
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he  has  received  the  fall  amonnt  for  which  he  gav^  his  note,  in  the 
settlement  of  his  administration,  he  is  no  more  entitled  to  ayail 
himself  of  the  usury  which  has  been  received,  than  he  would  be  in 
any  other  case  wluire  the  creditor  had  received  usury  of  a  third  persofu 
In  such  a  case  it  is  usury  paid  by  the  estate  of  the  intestate,  and 
not  by  :he  defendant"  It  is  difficult  to  perceive  how  that  case  and 
the  case  at  bar  are  to  be  distinguished  on  principle. 

And  again,  in  Bearce  v.  Barstow,  9  Mass.  45,  the  facts  were  as 
follows :  A  owing  B  a  sum  of  money  for  a  valuable  consideration, 
and  B  owing  C  a  sum  on  which  he  had  received  usurious  interest, 
an  agreement  was  entered  into  that  A  should  give  to  0  a  promissory 
note  for  the  sum  due  from  B  to  C,  including  the  usurious  interest, 
and  A  was  discharged  of  so  much  of  his  debt  to  B.  In  an  action 
by  C  against  A  upon  the  note  so  given,  it  was  held  that  the  note 
was  not  void  by  the  statute  against  usury,  the  verdict  of  the  jury 
having  negatived  any  contrivance  to  evade  the  statute.  The  argu- 
ment by  counsel  there  was  like  that  which  has  been  very  ingen- 
iously and  forcibly  presented  here.  Counsel  said:  ''This  was  a  con- 
tract made  for  the  payment  of  money  lent,  whereby  there  was 
reserved  or  taken  above  the  rate  of  interest  allowed  by  the  statute. 
And  as  it  is  within  the  words,  so  it  is  within  the  reason  of  the 
statute.  If  this  action  is  maintained,  the  statute  may  always 
be  avoided  by  procuring  a  third  person  to  give  a  note  instead 
of  the  borrower.  The  statute  was  intended  to  operate  on  the  lender, 
and  not  on  the  borrower.  And  it  will  be  noticed  that  the  original 
lender  was  the  present  plaintiff."  But  the  court  overruled  the  ob- 
jection, and  in  reply  said :  ''  The  English  statutes  against  usury 
contain  a  similar  clause  for  the  avoidance  of  usurious  contracts, 
expressed  in  nearly  the  same  terms,  and  entirely  of  the  same  import, 
as  the  clause  in  our  own  statute  relied  on  for  the  defendant  The 
construction  there  is,  as  appears  by  numerous  decisions,  that  the 
objection  of  usury,  to  avoid  a  contract,  must  be  made  to  the  security 
or  promise  whereupon  or  whereby  illegal  interest  has  been  taken  or 
reserved,  and  by  a  party  otherwise  liable  therein."  And  the  court, 
after  observing  that  a  renewal  of  the  contract  between  the  same 
parties,  and  every  species  of  contrivance  in  the  modification  of  any 
loan  or  contract  for  the  purpose  of  evading  the  statute,  being  cases 
within  the  mischief,  are  also  within  the  remedy,  furthermore  said, 
that ''  where  the  party  liable  upon  a  usurious  contract  will  not  avail 
himself  of  th^  remedy  provided  by  the  statute  for  the  purpose  of 
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avoidlBg  it;  where  he  voluntarily  discbarges  it,  or  suffers  a  judg- 
ment to  be  recovered  upon  it,  or  makes  it  the  consideration  of  a 
contract  entirely  new,  as  being  with  a  third  person  not  a  party  to 
the  original  contract^  or  to  the  usury  paid  or  reserved  upon  ity  or  as 
combining  other  parties  and  considerations,  and  not  being  a  con- 
trivance to  evade  the  statute;  there  the  provision  no  longer  applies.'^ 

And  among  the  English  decisions  cited  by  the  court  was  that  of 
Lord  Kbkyon,  in  Turner  v.  Hulmey  4  Esp.  N.  P.  C.  11,  which  was 
veiy  pertinent  to  the  question  under  consideration.  There  the 
payee  of  a  note  given  for  a  usurious  consideration  had  arrested  the 
maker,  and,  to  procure  his  discharge  from  arrest,  a  third  person 
joined  the  maker  of  the  note  in  another  note  for  the  amount  of  the 
debt;  and  the  chief  justice  said  ^'he  was  clearly  of  opinion  that 
the  consideration  of  the  first  note  could  not  be  questioned  in  an 
action  on  the  second,  unless  it  could  be  shown  that  it  was  a  colora- 
ble shift  to  evade  the  statute,  devised  when  the  money  was  originally 
lent  and  the  first  note  granted."  And  see,  also,  Cuthbert  v.  Haley^ 
8  Dumford  &  East,  390;  Comyn  on  the  Law  of  Usury,  186;  Bridge 
V.  Hubbardy  15  Mass.  100, 105. 

And  in  a  late  case  in  the  court  of  appeals  of  Virginia  —  DraMs 
ExW  V.  Chandlery  18  Oratt  909  —  the  point  decided  is  correctly 
stated  in  the  reporter's  note  in  these  words :  ^'  A.,  B.  and  0.  execute 
a  bond  for  one  thousand  dollars  to  P.  for  a  loan  of  money  at  usu- 
rious interest.  Subsequently  0.,  J.  and  W.,  with  B.,  who  signs 
himself  security,  execute  their  bond  to  P.  for  the  amount,  principal 
and  interest,  of  the  first  bond,  and  another  small  bond  of  A.,  in 
lieu  of  these  bonds.  The  usury  is  purged  by  the  change  of  the 
parties,  and  the  last  bond  executed  is  valid."  The  opinion  is  valua- 
ble as  showing  that  stratigers  to  the  usury  cannot  take  advantage 
of  it,  and  it  also  refers  to  and  examines  several  cases  not  above 
cited. 

For  these  reasons,  this  court  is  of  the  opinion  that  the  judgment 

appealed  from  was  correct,  and  must  be  affirmed* 

Judgment  affirmed. 
Vol.  XI.  —  83 
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(ON.T.aS.) 
FBrrffmen.    Ifegligence — corUrOnUorif  negligence, 

WtrTjmBDL  do  not  usame  all  the  lesponBibllity  of  oommon  carrien.  Property 
mrried  upon  a  feny-boat,  in  the  custody  and  control  of  the  owner,  a  pa— en* 
ger,  is  not  at  the  sole  risk  either  of  the  ferryman  or  of  the  owner.  If  lost  or 
damaged  by  the  neglect  of  the  ferryman  he  mast  respond  to  the  owner.  Bat 
the  latter  cannot  recover  if  he  is  guilty  of  negligence  on  his  part,  contribut- 
ing to  the  loss. 

When  the  only  possession  and  custody  by  a  ferryman,  of  a  horse  and  carriage, 
is  that  which  necessarily  results  from  the  owner's  drirlng  the  same  on  board 
the  boat  and  paying  the  ferriage,  the  ferryman  is  not  chargeable  with  the 
fall  liabilities  of  a  common  carrier. 

In  an  action  against  a  ferry  company  to  recover  the  value  of  a  horse  and  car- 
riage, alleged  to  have  been  lost  through  its  negligence,  the  evidence  tended 
to  show  that  the  chain  which  was  provided  to  be  put  up  as  a  guard  or  bar- 
rier at  the  end  of  the  boat,  to  prevent  cosnalties  to  horses,  etc,  was  either 
not  up  or  was  entirely  insufficient  for  the  purpooe.  Held,  that  if  either 
fact  was  established,  and  the  loss  resulted  from  that  cause,  the  defendant 
was  liable.    (See  nate^  p.  656.) 

Appeal  firom  a  judgment  of  the  supreme  court  at  general  term, 
in  the  Orst  departmetii,  affirming  a  judgment  for  plaintiff  entered 
upon  a  verdict 
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Action  to  recover  the  value  of  the  plaintiff's  horse,  wagon  and 
hiLTness,  claimed  to  have  been  lost  by  reason  of  the  neglect  of  the 
defendant  On  the  5th  day  of  October,  1866,  the  plaintiff  dr^ve 
his  horse,  which  was  attached  to  a  buggy,  upon  the  ferry-boat  of 
the  defendant,  at  Astoria,  for  the  purpose  of  crossing  to  New  York ; 
tne  plaintiff  remaining  in  the  buggy.  As  the  boat  was  about  to 
Je:ive,  the  whistle  sounded  and  the  horse  became  restive,  and,  upon  a 
^cond  blast,  rushed  forward  and  plunged  into  the  water,  and  hoi*se 
and  buggy  were  lost  On  the  trial  there  was  evidence  tending  to 
fihow  that  the  chain  or  barrier  at  the  end  of  the  boat,  was  either  not 
np,  or  was  entirely  insufficient  for  the  purpose  of  protection.  The 
plaintiff  had  a  verdict 

Erastus  CookSy  for  appellant,  cited  Alexander  v.  Oreefie,  3  Hill, 
19 ;  Milton  v.  Hudson  River  Steamboat  Co.,  37  K  Y.  213;  Wells  v. 
Steam  Nav.  Co.y  2  id.  208 ;  Wliite  v.  Winnisimmei  Cb.,  7  Gush.  154. 

H.  F.  Hatchy  for  respondent  The  negligence  of  the  defendant 
was  established.  Mulhado  v.  Brooklyn  City  Railroad  Co^  30  N.  Y. 
370.  Negligence  on  the  part  of  the  plaintiff,  to  be  contributory  to 
the  accident,  must  be  shown  to  have  concurred  directly  in  produc- 
ing it  Carroll  v.  New  York  and  Neto  Have^i  Railroad  Co.,  1  Duer, 
571 ;  Haley  v.  JSarle,  30  N.  Y.  208 ;  Clark  v.  Union  Ferry  Co,,  35 
id.  485 ;  Short  v.  Knapp,  2  Abb.  (N.  S.)  241.  As  a  carrier  of  pas- 
sengers, the  defendant  was  bound  to  exercise  the  highest  degree  of 
care  and  precaution.  Camden,  etc.,  Railroad  Co.  t.  Burke,  13  Wend. 
626 ;  Hollister  v.  Nowleriy  19  id.  236 ;  Caldwell  v.  N.  J.  S.  Co., 
47  N.  Y.  282 ;  Smith  v.  New  York  Central  Railroad  Co.,  29  Barb. 
132 ;  8.  C,  24  N.  Y.  222.  Carriers  cannot  stipulate  for  an  immunity 
from  all  liability.  Dorr  v.  N.  J.  S.  Nav.  Co.,  11  N.  Y.  485 ;  Miller 
T.  The  Same,  10  id.  431 ;  Wdls  t.  Steam  Nav.  Co.,  8  id.  375  ;  Smith 
V.  New  York  Central  Railroad  Co.,  29  Barb.  132. 

Allen,  J.  A  ferryman  is  not  a  common  carrier  of  property  re- 
tained by  a  passenger  in  his  own  custody  and  under  his  own  con- 
trol, and  liable  as  such  for  all  losses  and  injuries  except  those  caused 
by  the  act  of  Ood  or  the  public  enemies.  The  cases  which  go  the 
length  of  holding  that  the  ferryman  is  chargeable  as  a  common 
carrier  for  the  absohite  safety  of  property  thus  carried,  and  that  the 
•owner*  in   taking  care  of  the  property  during  the  passage  of  the 


55?  NEW  YORK, 


Wjckoff  ▼.  The  Queens  County  Ferry  Go. 


boat,  may  b«  regarded  as  agent  of  the  ferrymau^  do  not  stand  upon 
any  just  principle,  and  are  not  within  the  reasons  of  public  policy 
upon  which  the  extreme  liability  of  common  carriers  rests.  Among 
the  cases  to  this  effect  are  Fisher  v.  ClisbeBj  12  III.  344 ;  PotoeU  v. 
Mills,  37  Miss.  691,  and  Wilsotts  v.  HamiUon,  4  Ohio  St  722.  Tiiesc 
suggestions  are  made  necessary  by  the  fact  that  tlie  supreme  court 
at  general  term  based  their  judgment  upon  the  doctrine  of  the  cases 
referred  to,  and  to  which  we  are  not  prepared  to  assent  The  trial 
at  the  circuit,  and  the  recovery  there,  was  upon  an  entirely  different 
principle,  and  one  more  in  accordance  with  our  view  of  the  law. 
While  ferrymen,  by  reason  of  the  nature  of  the  franchise  they  exer- 
cise, and  the  character  of  the  services  they  render  to  the  public,  are 
held  to  extreme  diligence  and  care,  and  to  a  stringent  liability  for 
any  neglect  or  omission  of  duty,  they  do  not  assume  all  the  respon- 
sibility of  common  carriers.  Property  carried  upon  a  ferry-boat  in 
the  custody  and  control  of  the  owner,  a  passenger,  is  not  at  the 
sole  risk  either  of  the  ferryman  or  the  owner.  Both  have  duties  to 
perform  in  respect  to  it  If  lost  or  damaged  by  the  act  or  neglect 
of  the  ferryman  he  must  respond  t.o  the  owner.  The  ordinary  rules 
governing  in  actions  for  negligence  apply ;  and  a  plaintiff  cannot 
recover  if  he  is  guilty  of  negligence  on  his  part,  contributing  to  the 
loss.  The  liability  of  a  common  carrier,  in  all  its  extent,  only  at- 
taches when  there  is  an  actual  bailment,  and  the  party  sought  to  be 
charged  has  the  exclusive  custody  and  control  of  property  for  car- 
riage. A  ferryman  does  not  undertake  absolutely  for  the  safety  of 
goods  carried  with  and  under  the  control  of  the  owner ;  but  he  does 
undertake  for  their  safety  as  against  the  defects  and  insufficiencies 
of  his  boat,  and  other  appliances  for  the  performance  of  the  services, 
and  for  the  neglect  or  want  of  skill  of  himself  and  his  servants. 
At  the  same  time  the  owner  of  the  property,  retaining  the  custody 
of  it,  is  bound  to  use  ordinary  care  and  diligence  to  prevent  loss  or 
injury.  The  duties  and  obligations  of  the  defendant,  a  ferry  com- 
pany, were  defined  by  the  judge  to  the  jury  in  the  very  words  of 
Judge  Dewey  in  White  v.  Winnisimntet  Co.,  7  Gush.  155.  When 
the  only  possession  and  custody  by  the  ferryman  of  a  horse  and 
carriage  is,  as  in  this  case,  that  which  necessarily  results  from  the 
traveler's  driving  his  horse  and  wagon  on  board  the  boat  and  pay- 
ing the  usual  ferriage,  the  ferryman  is  not  chargeable  with  the  full 
iiabilities  of  a  common  carrier.  The  duties  and  liabilities  of  the 
ferryman  to  persons  thus  using  the  ferry  is  ^^\ka  stated  by  Jud^f 
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Dewev.  It  is  the  duty  of  a  ferry  com panj  -^  to  hare  all  saitable 
and  requisite  accommodations  for  the  entering  upon,  the  safe  trans- 
portation while  on  hoard,  and  the  departure  from  the  boat  of  all 
horses  and  vehicles  passing  over  such  ferry."  ♦  ♦  ♦  «  They  >*i:e 
also  required  to  be  provided  with  all  proper  and  suitable  guards  and 
barriers  on  the  boat  for  the  security  of  the  property  thus  carried, 
and  to  prevent  damage  from  such  casualties  as  it  would  naturally 
be  exposed  to,  though  there  was  ordinary  care  on  the  part  of  the 
traveler/' 

The  same  principle  was  adjudged  in  Clark  v.  Union  Ferry  Co.y 
35  N.  Y.  485;  and  the  defendant  was  held  liable  for  the  loss  of  a 
horse  occasioned  by  the  insufficiency  of  the  chain  used  as  a  guard 
or  barrier  at  the  rear  of  the  boat  See,  also,  Willoughby  v.  Horridgt, 
12  C.  B.  742;  Walker  v.  Jackson,  10  M.  &  W.  161. 

At  the  close  of  the  plaintiff's,  evidence  in  the  case  at  bar  there 
was  evidence  tending  very  strongly  to  show  that  the  chain  which 
was  provided  to  be  put  up  as  a  guard  or  barrier  at  the  rear  or  outer 
end  of  the  boat  to  prevent  casualties,  to  which  travelers  passing  with 
horses  and  can*iages  would  be  naturally  exposed,  was  either  not  up 
or  was  entirely  insufficient  for  the  piirpose ;  and  if  either  was  estab- 
lished, and  the  loss  of  the  plaintiff's  horse  and  carriage  resulted 
from  such  cause,  the  defendant  was  clearly  liable.  When  a  loss  has 
been  occasioned  by  the  apparent  negligence  of  the  ferryman  in  pro- 
viding safe  and  sufficient  means  to  perform  what  he  has  undertaken 
to  the  public,  the  burden  is  upon  him  to  show  that  the  accident 
was  not  occasioned  by  his  fault  There  was  evidence  of  negligence 
to  provide  or  use  a  proper  chain  or  barrier  to  prevent  accidents  of 
this  kind  to  carry  the  case  to  the  jury. 

If  there  was  any  evidence  of  neglect  or  want  of  proper  care  on 
the  part  of  the  plaintiff*,  it  was  not  so  conclusive  as  to  authorize  the 
court  to  take  the  case  from  the  jury  and  direct  a  nonsuit  The 
motion  for  a  nonsuit  was  properly  refused,  and  the  question  as  to 
the  alleged  negligence  on  the  part  of  the  defendant,  as  well  as 
to  contributory  negligence  on  the  part  of  the  plaintiff',  submitted  to 
the  jnrv.  There  was  no  exception  to  that  part  of  the  charge 
now  Complained  of,  in  which  the  judge,  after  stating  the  obliga- 
tions of  the  defendant  in  the  words  given  above,  says :  "  You 
will  perceive,  therefore,  that  it  was  the  duty  of  the  defendant 
to  have  put  up  proper  and  necessary  barriers  to  save  the  ownet 
of  any  property  from    the    cjisnaltios    to  which   it   might,  from 
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its  nature,  be  possibly  subjected."  If  this  particnlar  expresdoii 
was  not  strictly  accurate  the  defendant  should  have  excepted 
to  it,  and,  not  having  done  so,  cannot  now  be  heard  to  object  But 
it  did  not  mislead ;  and  if  the  language  is  stronger  than  it  ought  to 
hare  been,  the  judge  only  intended  to  apply  the  rule  which  he  had 
just  before  laid  down ;  and  all  that  was  intended  was  to  hold  the 
defendant  to  that  degree  of  care  and  those  provisions  for  security 
which  would  be  sufficient  to  guard  against  casualties  liable  to  hap- 
pen, and  which  might  naturally  occur.  It  was  a  suggestion  for  the 
guidance  of  tlie  jury  in  this  particular  case,  and  was  not  intended  as 
an  instruction  to  the  effect  that  the  defendant  was  bound  to  guard 
efifectually  against  every  possible  casualty  and  accident ;  and,  if  so 
intended,  it  was  not  applicable  to  the  case  in  hand,  and  worked  no 
injury ;  for  the  accident  was  one  most  likely  to  occur  unless  guarded 
by  proper  barriers.  But  it  is  enough  that  it  was  not  excepted  to. 
It  is  next  objected  that  the  judge  refused  to  charge  the  jury  that 
the  plaintiff's  property  was  at  his  own  risk ;  and,  secondly,  that  it 
w:is  not  at  the  risk  of  the  defendant  while  on  the  boat  The  judge 
had  already,  in  a  lucid  charge,  explained  with  accuracy  the  nature 
and  extent  of  the  defendant's  obligations,  and  the  measure  of  its 
liability,  and  the  effect  of  any  negligence  or  want  of  care  and  skil! 
on  the  part  of  the  plaintiff  in  the  management  and  control  of  his 
horse,  and  as  defeating  his  right  of  action  if  they  contributed  to 
the  loss;  and  he  properly  refused  to  charge  as  requested.  The 
property  was  not  at  the  sole  risk  either  of  the  plaintiff  or  defendant; 
but  either  might  be  charged  with  its  loss  for  neglect  or  omission  of 
duty  in  respect  to  it  Neither  was  the  insurer  of  the  property  as 
regards  the  other ;  but  both  had  obligations  to  perform  in  respect 
to  it  The  property  was  in  the  custody  of  the  plaintiff,  and  not  in 
that  of  the  defendant;  but  that  was  not  the  suggestion  of  the 
requests.  What  was  intended  by  the  requests  is  not  very  clear. 
There  was  nothing  practical  in  them  as  touching  the  real  questions 
at  issue,  and  an  answer  either  way  would  not  have  affected  the 
result  The  action  was  not  against  the  defendant  as  a  bailee  of  the 
property,  but  for  injury  and  loss  occasioned  by  the  wrongful  act 
and  neglect  of  the  defendant  while  the  property  was  in  the  custody 
and  care  of  the  owner  upon  the  boat  of  the  defendant  The  defend- 
ant's  risk  had  respect  to  the  sufficiency  of  its  boats  and  the  care  and 
skill  of  its  servants,  and  did  not  depend  upon  any  other  question. 
There  was  no  error  in  the  refusal  to  charge  as  requested. 


JANUAKY  TERM,  1873.  6ix> 


Wyckoff  T.  The  Qaeens  Countj  Ferry  Co. 


But  one  other  objection  is  taken  upon  this  appeal,  and  that  i^ 
based  upon  the  exception  to  the  exclusion  of  evidence  that  Mrs. 
Wyckofl^  the  wife  of  the  plaintiff,  had  said  to  the  witness,  after  her 
rescue  from  the  water,  that  if  her  husband  had  got  out  of  the 
wagon  and  taken  the  horse  by  the  head  the  accident  would  not  have 
happened*  Mrs.  Wyckoff,  while  under  examination  as  a  witness, 
had  said  she  did  not  remember  whether  she  had  or  had  not  said  this 
to  the  person  named,  and  who  was  afterward  called  to  prove  that 
she  had  so  said.  If  such  declaration  would  have  been  inconsistent 
with  a  contradicting  of  any  material  statement  made  by  her  as  a 
witness,  that  is,  of  any  statement  material  to  the  issue,  it  should 
have  been  admitted  in  evidence  after  her  attention  had  been  called 
to  it,  as  tending  to  impeach  her  as  a  witness,  and  discredit  her  testi- 
mony. The  fact  was  undisputed  that  the  plainti£f  did  not  get  out 
of  the  wagon  and  take  his  horse  by  the  head,  and  whether  his  fail- 
ure to  do  so  was  negligent,  or  a  want  of  proper  care  and  precaution 
contributing  to  the  casualty,  was  submitted  to  the  juiy.  Mrs. 
Wyckoff  was  not  asked,  and  did  not  give  her  opinion  as  to  the  con- 
duct of  her  husband,  the  plaintiff,  or  whether  the  accident  would  or 
would  not  have  happened  had  he  got  out  of  the  wagon  and  held  the 
horse  as  suggested,  so  that  the  declaration  would  not  have  been 
inconsistent  with  her  statements  as  a  witness  in  that  respect  Mra. 
Wyckoff  had  testified  at  an  early  stage  of  the  tnal  that  she  did  not 
hr^ar  any  one  request  the  plaintiff  to  get  out  and  hold  his  horse,  and 
wsis  asked  in  the  same  connection  whether  she  did  not  afterward 
sny  to  her  husband  that  if  he  had  got  out  and  taken  the  horse  by 
the  head,  as  he  was  requested  to  do,  the  accident  would  not  have 
i)appened.  There  was  no  attempt  in  any  stage  of  the  trial  to  prove 
that  she  had  made  this  statement  to  her  husband  or  any  one  else. 
Afterward  the  defendant  called  one  or  more  witnesses  who  testified 
that  after  the  blowing  of  the  first  whistle  which  frightened  the  horse 
this  request  was  made  to  the  plaintiff,  and  whether  it  was  so  made 
was  one  of  the  questions  submitted  to  the  jury.  It  was  just  at  the 
close  of  the  trial  that  Mrs.  Wyckoff  was  recalled  and  the  question 
X)ut  in  a  different  form,  and  as  to  a  statement  to  a  third  person^ 
with  time,  place  and  circumstance,  but  omitting  all  reference  to  the 
request  to  the  plaintiff  which  was  claimed  to  have  been  made,  and 
which  Mrs.  Wyckoff  had  said  she  had  not  heard.  The  declaration 
in  the  form  suggested  by  the  question  last  put  was  entirely  consist- 
ent with  every  part  of  her  testimony.    She  mip:ht  have  thonirht 
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and  expressed  the  opinion  that  the  plaintiff  ought  to  have  got  ont 
and  held  the  horse  by  the  head,  and  might  in  that  way  have  pre- 
vented the  accident,  and  yet  not  have  heard  any  request  from  any 
source  that  he  should  do  so.  That  she  should  have  made  the  state 
ment  as  claimed  would  not  have  lent  the  least  force  to  the  claim  or 
authorized  the  inference  that  she  had  heard  the  request  made  as 
alleged.  The  remark  might  well  have  been  mode  without  sugges- 
tion to  its  author  from  any  external  source.  The  evidence  was  prop- 
erly excluded.  It  did  not  tend  to  contradict  or  impeach  the  witness, 
and  the  only  purpose  it  could  have  served  was  to  get  the  opinion  of 
the  wife  as  expressed  immediately  upon  hor  rescue  before  the  jury 
to  the  prejudice  of  the  plaintiff. 

This  was  not  admissible.    The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed, 

Nonk^In  HarMV ▼.  JRoae,  7  Am.  Rep.  S06  (88  Ark.  9  It  wu  held  that  a  ferrymaD  le 
responsible  as  Insurer  for  aU  property  committed  to  bis  care,  but  that  where  the 
owner  retains  the  oontrol  of  the  property,  the  ferryman  Is  only  responsible  for  due 
diligence ;  It  was  further  held  that  the  ferryman  would  be  liable  as  Insurer  unless  It 
affirmatlTely  appear  that  the  owner  of  the  property  did  not  entrust  the  care  of  the 
tame  to  him  but  retained  the  exclusive  management  and  oontrol  of  It  himself. 

In  PoiceZl  T.  3fi7Z8, 37  Miss.  flBl,  it  was  held  that  ferrymen  are  subject  to  all  the  respon- 
sibilities of  common  carriers,  and  that  after  property  has  been  put  on  board  their 
boats  it  is  prima  fade  In  their  charge,  and  they  are  responsible  for  It,  and  that  It 
makes  no  difference  that  the  owner  Is  present  unless  he  consent  to  assume  the  charge 
thereof.  In  Slimmer  y,  Merry^  23  Iowa,  91,  a  public  ferryman  was  held  to  be  a  common 
carrier  with  like  duties  and  liabilities,  and  therefore  liable  for  not  having  his  boat  In 
condition  to  transport  catUe.  To  the  same  effect  Is  fTMtinors  v.  fiotomoti,  4  O. 
Or.  148. 

In  Le  Bamnm  ▼.  EcuA  IMUm  Forry  Co^  U  Allen,  812,  it  was  held  that  a  ferry  company, 
being  common  carriers  of  paasengers,  are  bound  to  furnish  reasonably  safe  and  oon- 
Tenlent  means  for  the  passage  of  teams  from  their  boats,  appropriate  to  the  nature  of 
their  business,  and  to  ezeroise  the  utmost  skUl  In  the  provision  and  application  of  the 
means  so  employed;  but  they  are  not  bound  to  adopt  and  use  a  new  and  improved 
method  because  that  it  Is  safer  or  better  than  the  method  employed  by  them.  If  It  be 
aot  requisite  to  the  reasonable  safety  or  convenience  of  passengers.  —Rip. 
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Oarrien  hp  wUer — unlading  of  goods.    Ifegligmce, 

Tlie  plAintUfB  shipped,  at  Liverpool,  on  the  defendant's  vessel^  881  cases  of 
licorioe,  consigned  to  M.  at  New  York.  The  vessel  arrived  at  New  York  on 
the  25th  of  Aagust,  1860,  and  M.  was  notified.  He  paid  the  duties  on  181 
eases,  and  entered  200  cases  for  warehousing,  receiving  a  permit  to  place 
them  in  certain  U.  S.  bonded  warehouses,  and  delivered  on  board  the  ship  a 
permit  for  the  discharge  of  the  goods.  The  defendant  was  notified  that  the 
goods  were  perishable,  and  must  not  be  put  out  in  rainy  weather.  The 
defendant's  agent  promised  to  discharge  them  in  fair  weather ;  and  on  the 
19th  of  September,  he  notified  the  plain tiff*a  agent  that  if  the  next  day  was 
fine,  he  would  discharge  the  licorice.  On  the  20th,  it  rained,  in  the  morning, 
nntil  9  o'clock ;  again  at  2:30  p.  m.  ;  and  from  4:20  P.  M.,  continued  to  rain 
during  the  rest  of  the  day  and  night.  At  9  a.  m.,'  the  defendant's  agent 
began  to  land  the  goods  upon  the  wharf,  and  continued  until  noon,  when  the 
consignee  was  notified.  At  that  time  nearly  all  the  cases  were  placed  upon 
the  wharf,  and  all  were  unloaded  before  2  P.  H.  They  could  not  be  removed 
until  weighed.  A  weigher  arrived  at  2:30  P.  m.,  and  finished  weigliing  ai 
6  P.  M.  The  consignee,  though  using  great  diligence,  was  unable  to  remove 
the  licorice  that  day,  before  the  warehouses  closed,  and  a  portion  of  iV  was 
wet  and  damaged  by  the  rain.  Held,  that  the  referee  was  justified  in  find- 
ing, as  conclusions  of  law,  that  the  defendant  landed  the  goods  without 
reasonable  notice  to  the  consignee  to  enable  him  to  have  the  same  weighedt 
carted  and  protected  from  the  weather ;  that  he  placed  the  property  on  the 
dock,  with  a  knowledge  of  its  perishable  character,  on  a  day  unsuitable  to 
its  landing  and  cartage ;  and  that,  in  so  doing,  he  was  guilty  of  negllgenoOy 
and  a  breach  of  his  duty  and  obligation  as  a  carrier. 

▲  discharge  of  cargo  from  a  vessel,  with  the  knowledge  and  assent  oi  a  custom- 
house ofiloer  placed  on  board  for  the  purpose  of  superintending  the  unloadp 
ing,  is  not  such  a  delivery  as  relieves  the  carrier  from  his  liability  as  such. 

A  carrier  of  goods,  by  water,  may  land  them  at  a  wharf,  at  the  port  of  destina- 
tion, but  not  until  after  he  hss  given  the  consignee  due  notice  of  their 
arrival  and  unlading,  and  afforded  him  a  reasonable  time  to  take  charge  ox 
and  secure  them.    In  the  mean  time,  instead  of  leaving  them  on  the  wharl 
it  Is  his  duty  to  take  care  of  them  for  the  owners. 

Appeal  from  a  jadgment  of  the  superior  court  of  the  dtj  of 
New  York,  at  ^^eneral  term,  affirming  a  jndgment  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  against  the  defendant  as  a  common  car- 
tier  by  water,  to  recover  damages  claimed  to  have  been  sustained  b; 
Vol.  XI.  —  S3 
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the  plaintiffs,  in  consequence  of  the  improper  delivery  by  the 
defendant,  of  goods  brought  by  him,  in  his  ship,  firom  Liyerpool  to 
New  York. 

^  On  the  28th  of  June,  1860,  the  plaintiffs  shipped,  at  Ldverpool,  on 
board  a  vessel  owned  by  the  defendant,  381  cases  of  licorice,  in  good 
order,  belonging  to  them,  to  be  transported  to  New  York.  The 
said  licorice  was  consigned  to  one  Mc  Andrew,  the  agent  of  the  plain- 
tiffs, and  the  bill  of  lading,  duly  indorsed  in  blank,  was  transmitted 
to  him.  He  was  ready,  on  the  arrival  of  the  ship  at  New  York,  to 
receive  the  licorice,  and  pay  therefor  the  freight  and  primage. 

On  the  25th  of  August,  1860,  the  vessel  arrived  at  New  York, 
with  the  licorice  on  board.  Soon  thereafter,  and  before  the  2d  of 
September,  the  consignee  had  notice  of  such  arrival.  He  paid  the 
duties  upon  181  cases  on  the  1st  day  of  September,  and  entered  the 
remaining  200  cases  for  warehousing,  and  received  a  permit  to  cart 
the  same  in  carts  provided  by  himself,  and  a  direction  to  place  them 
in  the  United  States  bonded  warehouses  Nos.  6,  8  and  10,  Bridge 
street ;  and  delivered  on  board  the  ship  a  permit  from  the  collector 
for  the  discharge  of  the  goods  from  the  vessel.  The  licorice  being 
near  the  bottom  of  the  vessel,  other  goods  had  to  be  discharged 
before  it  could  be  reached ;  and  the  consignee,  although  he  made 
repeated  inquires,  could  obtain  no  definite  information  when  the 
licorice  could  be  landed. 

The  defendant's  agent  was  notified  by  the  consignee,  that  the 
licorice  was  perishable,  and  was  requested  not  to  put  it  out  in  rainy 
weather;  and  the  agent  promised  to  discharge  it  in  fair  weather. 
On  the  19th  of  September,  the  defendant's  agent  informed  the 
plaintiff's  agent  that  if  the  weather  was  fine  on  the  20th,  he  would 
discharge  the  licorice  on  that  day.  On  the  20th,  it  rained  in  the 
morning,  and  continued  to  rain  until  9  o'clock,  a.  k.,  with  thunder 
and  lightning  at  4,  fifty  minutes  past  7,  and  8  o'clock,  P.  H.  At  10 
o'clock  it  was  clear,  and  continued  clear  for  one  hour,  when  it 
became  cloudy,  and  so  continued  until  half-past  2  o'clock,  P.  IL,  when 
it  rained.  At  3  P.  M.  it  was  still  cloudy.  At  twenty  minutes  past 
4  o'clock,  p.  M.,  the  rain  re-commenced,  with  thunder  and  lightning, 
and  continued  with  increasing  violence  during  the  rest  of  the  day 
and  ensuing  night. 

Without  further  notice  to  the  plaintiffs,  or  their  agent  and  oou> 
signee,  the  defendant,  at  or  about  9  o'clock,  a.  m.,  of  that  day, 
commenced  landing  the  licorioe  in  good  order,  upon  the  wharf,  and 
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eontmned  landing  the  same  until  about  noon,  when  verbal  notice 
that  the  landing  was  in  progress  was  given  to  the  clerk  of  the  con* 
signee.  At  that  time,  about  40  cases  remained  on  the  ship,  all 
of  which  were  landed  in  good  order,  on  the  wharf,  between  1  and  2 
o'clock. 

A  weigher  commenced  weighing  the  licorice  at  about  half-past 
2  o'clock,  p.  M..  and  continued  to  weigh  the  cases  until  5  o'clock 
when  he  finished.  The  licorice  could  not  be  removed  from  the 
landing  place  until  it  was  weighed. 

The  consignee,  immediately  after  receiving  notice  that  the  land- 
ing of  the  licorice  had  commenced,  employed  a  large  number  of 
carts,  and  used  extraordinary  diligence  to  remove  the  licorice  to  the 
United  States  bonded  warehouses,  but,  notwithstanding,  the  same 
was  wet  and  injured  by  the  rain,  and  depreciated  in  value.  As  the 
>)onded  warehouses  closed  at  6  o'clock,  p.  3i.,  there  was  not  time  to 
remove  all  the  licorice,  and  170  cases  remained  on  the  wharf  during 
the  night,  without  any  protection. 

The  referee  found  that  the  defendant  was  guilty  of  negligence 
and  breach  of  his  obligation  and  duty  as  carrier  of  the  goods,  in 
landing  the  same  on  the  dock,  with  knowledge  of  their  perishable 
character,  on  a  day  unsuitable  to  the  landing  and  transportation  of 
such  goods,  without  notice  to  the  consignee  sufficient  to  enable  him 
to  cause  the  same  to  be  weighed,  transported  and  protected  against 
injury  by  the  weather.  He  also  found  that  no  negligence  was 
imputable  to  the  plaintiffs  or  the  consignee  in  respect  thereto ;  and 
that  the  defendant  was  liable  for  the  damage  sustained,  and  he 
ordered  judgment  in  favor  of  the  plaintiffs  therefor.  And  judg- 
ment being  entered  accordingly,  the  defendant  appeals. 

William  H.  Scott,  for  appellant.  The  liability  of  the  defend- 
ant ended  on  the  delivery  of  the  goods  at  the  wharf.  Abb.  on  Ship 
378;  3  Kent's  Com.  215  (0th  ed.  291).  Notice  of  the  fjict  ol 
delivery  of  goods  en  the  wharf  is  not  necessary  in  addition  to  the 
notice  of  time  and  place  of  delivery.  Nyde  v.  Trent  Nav.  Co.,  5  T. 
R.  389,  394;  Cope  v.  Cordova,  1  Rawle,  203;  Story  on  Bailm., 
§§534,545;  Angell  on  Car.,  §  310,  etc.;  1  Pars.  Mar.  Law,  152; 
Richardson  v.  Goddard,  23  How.  28;  The  Orafton,  Olcott,  43; 
Oihson  \\  Culver,  17  Wend.  311 ;  Chickering  v.  Fowler,  4  Pick.  371; 
Eohn  V.  Packard,  3  La.  (Miller)  224 ;  Ely  v.  New  Haven  Steam' 
^at  Co,,  53  Barb.  207;  Redmond  v.  Liverpool,  dc.  Steamboat  Co., 


bU)  NEW  YORK, 


MeAndiew  t.  "Wliitloek. 


46  N.  Y.  578 ;  Harman  v.  Clarke^  4  Camp.  161 ;  Goold  ▼.  CJiapin,  10 
Barb.  612;  Nortaay  Plains  Co.  v.  B.  dt  M.  Railroad  Oo.y  1  Gray, 
271 ;  Fisk  v.  Newton,  1  Denio,  45 ;  Hionias  v.  B.  <£  P.  Railroad  Co^ 
10  Meta  472;  Oarside  t.  Trent  Nav.  Co^^  T.  B.  681;  Chit  & 
Temp,  on  Car.  (ed.  1857)  154;  Golden  v.  Manning,  3  Wila.  429; 
S.  C,  2  W.  Black.  916 ;  Add.  on  Cont  (2d  Am.  ed.)  480 ;  Oatliffe  v. 
Bourne,  4  Bing.  (N.  C.)  314;  Bourne  v.  Gatliffe,ll  CI.  &  Finn.  45; 
Price  v.  Jewell,  4  N.  Y.  326.  The  defendant  was  relieTed  from  any 
further  liability  for  the  goods  on  delivery  thereof  to  the  custom- 
honse  officers  and  to  the  phiintiff's  carman  on  the  wharf.  The 
Grafton,  Olcott,  43 ;  3  Kent,  215 ;  Heinphill  v.  Climie,  6  Watts  & 
Sar.  62. 

Anguetue  F.  Smithy  for  respondent.  A  carrier  is  bound  to 
deliyer  to  the  consignee  personally.  Fisk  ▼.  NewUyn,  1  Denio,  45, 
47.  The  rule  as  to  carriers  by  sea  and  carriers  by  inland  waters  is 
the  same,  and  is  stated  in  Story  on  Bailm.,  §  545 ;  Price  ▼.  PtnoeU,  3 
N.  Y.  322;  Ostrander  v.  Brown,  15  Johns.  39,  42;  Fisk  t.  Newton, 
1  Denio,  45;  Ang.  on  Car.,  §  310;  2  Kent,  605;  Barclay  v.  Clyde,  2 
E.  D.  Smith,  95 ;  Chickering  v.  Fowler,  3  Pick.  371.  The  carrier 
cannot,  ander  any  circumstances,  place  goods  upon  the  wharf  and 
abandon  them.  Redmond  y.  Liverpool,  etc.  Steamboat  Co.,  46  N. 
Y.  578;  Ostrander  t.  Brown,  supra;  Fisk  t.  Newiofi,  supra;  Stor; 
on  Bailm.,  §  545  ;  2  Kent,  605.  Especially  where  the  consignee  is 
not  owner,  but  a  mere  agent  of  the  owner.  Ooold  t.  Chopin,  20  N. 
Y.  263 ;  Ostrander  t.  Brown,  supra ;  2  Kent,  605 ;  Chicksrimg  t 
Fowler,  supra. 

FoLGBR,  J.  The  defendant  was  a  common  carrier  by  yessel,  on 
sea,  of  goods  consigned  to  one  not  the  owner  thereof.  As  such  he 
was  not  bound  to  deliver  the  goods  of  the  pUintifEs  to  the  consignee 
thereof  in  person,  nor  at  his  warehouse.  Richardson  y.  Ooddard, 
23  How.  (XT.  S.)  28.  He  might  land  them  at  a  wharf  at  the  port 
of  destination.  Chickering  v.  Fowler,  4  Pick.  871.  But,  before 
unlading  there,  he  must  give  the  consignee  due  notice  of  their  arri- 
yal  and  unlading,  and  yield  him  a  reasonable  time,  after  notice 
given,  to  take  charge  of  and  secure  them.  Ostrander  y.  Brwm,  5 
Johns.  39 ;  23  How.,  supra.  And  if  the  consignee  did  not  appear 
to  claim  the  goods,  or  did  not  receiye  them,  or  it  he  was  unable  or 
refused  to  receiye  thcm«  the  carrier  was  not  at  liberty  to  lea  re  them 
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on  the  wharf,  but  it  was  his  duty  to  take  care  of  them  for  the  own- 
ers. Id.;  Redmond  v,  Liv.y  K  Y.  <&  Phil  St.  Co.,  46  N.  Y.  678 i 
7  Am.  Kep.  390.  These  rules  and  others  noticed  herein,  applied  t/) 
the  facts  of  this  case,  determine  it  adversely  to  the  defendant. 

There  is  no  question  here  but  that  there  was  due  notice  to  the  con- 
signee of  the  arrival  of  the  goods  in  port;  nor  but  that  there  was  due 
notice  of  the  wharf  chosen  for  the  unlading  of  them  ;  nor  is  there 
any  question  but  that  all  the  packages  came  into  the  actual  posses- 
sion of  the  consignee. 

The  questions  are,  was  the  notice  of  the  time  of  the  unlading  such 
as  was  reasonable ;  and  was  the  landing  of  these  goods  made  in  a 
proper  state  of  the  weather ;  and  did  the  carrier  perform  his  whole 
duty  in  the  care  he  took  of  them  after  they  were  landed  ? 

The  question  as  to  notice  of  the  day  of  unlading  is  to  be  deter- 
mined  by  a  consideration  of  the  facts  which  occurred  on  the  19th 
and  20th  days  of  September.  For  though  the  consignee  had  been 
notified  of  the  arriyal  of  the  goods  in  port  for  several  days  before 
either  of  those  dates,  yet  the  precise  day  of  unlading  had  been 
deferred  by  the  carrier  himself  until  after  the  19th.  lie  had  been 
requested  to  land  them  on  that  day  but  declined.  He  on  that  day 
selected  the  20th  as  the  day  for  discharging  them,  if  it  should  be  a 
fme  day,  and  then  notified  the  consignee  that  the  goods  would  be 
unladen  on  the  20th  if  it  should  be  a  fine  day.  There  was  muqh 
importance  attached  by  the  consignee  to  the  character  of  the  day, 
whether  fine  or  not.  And  very  properly  so.  The  goods  were  per- 
ishable, and  liable  to  be  damaged  by  rain  falling  upon  the  packages. 
Of  this  the  carrier  had  been  informed,  and  had  consented  to  adapt 
his  action  to  this  circumstance.  So  that  it  was  an  important  part 
of  this  notice  for  the  20th,  that  it  was  conditional  upon  that  day 
being  fine.  And  by  the  force  of  what  had  taken  place  between  the 
parties,  each  undertook  to  judge  for  himself  in  that  respect.  And 
for  a  mistake  therein,  the  one  making  it  was  alone  liable. 

And  the  result  was  this :  If  in  fact  the  day  was  fine,  then  the 
consignee  had  notice,  and  the  unlading  might  go  on ;  but  if  in  fact 
the  day  was  not  fine,  then,  though  the  carrier  might,  if  he  chose, 
unload,  he  did  so  at  his  risk  of  any  damage  to  the  goods. 

We  are  brought  by  the  findings  of  the  learned  referee,  and  by  the 
evidence  in  the  case,  to  the  conclusion  that  the  day  was  not  such  as 
U^  put  the  consignee  in  the  position  of  having  had  notice  that  the 
unlading  was  to  take  place  on  it ;  that  it  was  not  fine. 
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It  was  raining  antil  nine  o'clock  in  the  forenoon,  and  there  haa 
thrice  been  thunder  and  lightning,  once  as  late  as  eight  o'clock  in 
the  forenoon.  Gain  fell  again  at  about  half-past  two  in  the  after- 
noon, and  from  half-past  four  in  the  afternoon  it  fell  during  the  rest 
of  the  day  and  night 

But  without  further  or  other  notice  to  the  consignee,  the  carrier 
began  at  nine  o'clock  to  discharge  the  goods,  and  so  continued  until 
noon,  when  the  consignee  was  informed  thereof.  At  that  tluie, 
howeyer,  nearly  all  the  packages  had  been  placed  upon  the  wharf, 
and  they  were  all  placed  there  before  two  o'clock  in  the  afternoon. 

The  latter  notice  to  the  consignee  was  not  a  reasonable  notice. 
For  he  was  not  at  liberty  to  remove  the  goods  before  they  had  been 
weighed  by  a  United  States  officer,  to  be  sent  for  that  purpose  from 
the  custom-house.  This  officer  did  not  reach  the  place  until  half- 
past  two  o'clock  in  the  afternoon.  And  though  the  consignee  used 
extraordinary  diligence  and  employed  a  large  number  of  carts,  he 
was  unable  during  that  day  to  secure  the  property  from  harm. 

The  conclusion  of  law  of  the  learned  referee  is  well  founded,  that 
the  defendant  landed  the  goods  without  reasonable  notice  to  the 
consignee,  sufficient  to  enable  him  to  cause  the  same  to  be  weighed, 
transported  and  protected  against  injury  by  the  weather. 

And  as  the  carrier  had  knowledge  of  the  perishable  character  of 
tl^e  goods,  and  that  the  consignee  had  far  to  cart  them,  and  is,  under 
the  circumstances,  chargeable  with  the  state  of  the  weather  on  the 
day  of  unlading,  the  conclusion  of  law  of  the  learned  referee  is  well 
founded,  that  the  defendant  landed  the  property  on  the  dock  with  a 
knowledge  of  its  perishable  character  on  a  day  unsuitable  to  the 
landing  and  transportation  of  such  goods.  Nor  is  there  any  find- 
ing nor  any  evidence  that  the  defendant,  after  the  property  was  dis- 
charged from  out  of  the  ship,  did  any  thing  to  keep  it  from  harm,  or 
that  he  did  any  thing  to  aid  the  consignee  to  that  end,  other  than  to 
separate  it  on  the  wharf  from  the  property  of  others.  If  no  notice 
had  been  given  of  the  arrival  of  the  vessel,  and  of  the  readiness  to 
unload,  then  the  mere  unlading  the  goods  on  a  suitable  wharf,  even 
if  the  time  had  been  suitable,  would  not  have  been  equivalent  to  an 
actual  delivery.  ChUliffy.  5owrntf,  4  Bing.  (N.  C.)  314;  S.  C,  House 
of  Lords,  11  CI.  ft  Fin.  45  ;  and  3  Man.  ft  Or.  643.  We  have  already 
stated,  that  though  the  consignee  had  notice  of  the  arrival  of  the 
vessel^  yet  all  which  took  place  between  him  and  the  carrier,  as  to 
notice  of  the  actual  unlading,  brought  tlie  matter  to  the  same  point 
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as  if  he  had  had  no  notice  of  arriTal.  For  he  was  not  prepared  to 
avail  himself  of  the  actual  discharge  of  the  goods  on  the  forenoon 
of  the  20th,  because  he  knew  not  that  they  were  then  to  be  unladen* 
lience,  he  and  the  carrier  fall  within  the  rule  of  the  case  just  cited. 
And  if,  after  the  discharge  of  goods  has  been  had,  notice  thereof  be 
giyen  to  the  consignee,  then  he  is  entitled  to  a  reasonable  time  there- 
after in  which  to  go  or  send  to  the  wharf  to  receiye  the  goods  and 
take  them  away.  Salmon  Falls  Man.  Co.  v.  7%e  Tanffier,  1  Clifford, 
396.  When,  then,  at  noon  of  the  20th,  notice  was  given  to  the  con- 
signee that  the  discharge  of  the  goods  had  commenced,  he  was  still 
entitled  to  a  reasonable  time,  which,  as  we  have  seen,  he  did  not 
have.  And  as,  if  the  consignee  not  being  the  owner  be  unwilling  or 
unable  to  take  charge  of  the  goods,  the  carrier  still  remains  charged 
with  the  duty  of  saving  them  from  harm,  though  they  be  put  out 
of  the  ship  on  to  a  proper  wharf  (46  N.  Y.,  supra) ;  so  though  the 
consignee  be  willing  and  doing  his  best  endeavor  to  take  charge  of 
and  remove  the  property,  if  he  have  not  time  so  to  do  by  reason 
of  insufficient  notice,  the  carrier  is  not  relieved  from  his  obligation 
to  care  for  the  goods  and  save  them  from  damage.  And,  sustained 
by  these  established  principles,  the  conclusion  of  law  of  the  learned 
roferec  is  well  founded,  that  the  defendant  was  guilty  of  negligence 
and  of  a  breach  of  his  obligation  and  duty  as  carrier  of  the  goods. 

It  is  urged,  however,  an  officer  from  the  custom-house  being  on 
board  the  ship,  in  the  discharge  of  his  official  duty  to  care  for  the 
lawful  unlading  of  the  cargo,  that  he  was  a  person  authorized  to 
receive  the  goods,  and  that  a  discharge  with  his  knowledge  and 
assent  was  such  a  delivery  as  relieved  the  defendant  from  his 
liability  as  a  carrier. 

It  was  held  otherwise  by  us,  after  due  consideration,  in  Redmond 
V.  Liv.y  iV".  y,  £  Phil.  St.  Co,y  supra,  and  we  adhere  to  the  decision 
made  there. 

It  is  also  urged,  that  a  judgment  against  the  defendant  holds  him 
liable  for  the  distance  of  the  United  States  bonded  warehouses  from 
the  wharf  at  which  his  vessel  lay.  But  this  certainly  enters  into 
the  question  of  reasonable  notice  and  of  reasonable  time ;  inasmuch 
especially  as  the  defendant  was  apprised  of  the  distance  for  which 
the  goods  were  to  be  carted  after  delivery  should  be  made  to  the 
consignee.  For  whether  notice  is  reasonable  or  not  depends  upon 
« hether  or  not  it  gives  to  the  consignee  time  enough,  under  all 
^iruper  and  ordinarv  circumstances,  to  provide  for  the  care  and 
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remoral  of  the  goods.  To  be  sure,  the  consignee  cannot  choose  an 
unusual,  out  of  the  way  and  far  distant  place  of  storage,  and  insist 
that  the  notice  shall  be  given  and  the  time  shall  be  allowed  for 
trunsportation  thither.  No  more  so  than  tlie  carrier  can  select  a 
wharf  inconyenient  for  the  consignee  and  hold  him  to  usual  dis- 
patcli.  But  where  the  consignee  proceeds  in  the  onLnurv  m«Mle 
of  those  engaged  in  the  same  business,  he  is  entitled  to  time 
^enough  to  take  charge  of  the  property,  and  remove  it  in  due  course 
to  a  safe  shelter,  before  the  carrier  can  desert  it  unprotected  upon 
the  place  of  landing. 

There  is  nothing  in  the  findings  nor  in  the  evidence,  showing  that 
the  action  of  the  consignee  was  unusual  in  the  use  of  the  ware- 
houses chosen  by  him  or  allotted  to  him. 

It  is  claimed  that  the  referee  erred  in  declining  to  make  certain 
findings  of  fact  as  requested  by  the  defendant 

Ist  It  is  true  that  there  was  testimony  that  the  barometer  was 
consulted  by  the  defendant's  agent,  and  that  it  was  rising  when  he 
begati  to  unlade  and  while  he  was  unlading.  This  did  not  counter- 
Tail  the  other  facts  which  appeared.  The  movements  of  the  barome- 
ter could  not  disprove  the  falls  of  rain.  They  were  but  indications; 
and  if  the  defendant  relied  upon  them  he  relied  upon  them  for  him- 
self, and  not  for  the  plaintiffs. 

2d.  The  referee  found  as  to  the  rain  at  thirty-seven  minutes  past 
two  o'clock,  p.  K.,  m  exact  accordance  with  the  evidence  agreed  upon 
by  both  parties. 

dd.  It  was  immaterial  that  the  landing  of  the  goods  was  under 
the  superintendence  of  a  United  States  customohouse  inspector. 

4th.  And  so,  that  the  licorice,  when  landed,  was  placed  separate 
from  other  goods.  The  liability  of  the  defendant  does  not  depend 
upon  the  contrary. 

5th.  The  referee  did  find  that  neither  party  protected  the  cases, 
170  in  number,  which  remained  on  the  wharf  during  the  night 
He  found,  also,  that  the  consignee  used  extraordiDurj  diligence  to 
remove  the  property.  But  it  was  immaterial  that  he  did  not  pro- 
vide covering  for  it  while  on  the  wharf  or  during  the  transit  Had 
he  neglected  to  do  so,  and  that  have  been  found  by  tne  referee,  it 
would  not  have  relieved  the  defendant  from  his  liability.  That  was 
not  ended  until  he  had  made  complete  delivery ;  ana  that  was  not 
effected  without  an  unlading  on  a  notice  of  time  and  place,  which 
^ave  reasonable  time  for  safe  removal. 
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We  do  not  think  that  the  referee  erred  in  declining  so  to  find,  sc 
us  to  yitiate  his  judgment 

The  questions  put  to  the  witnesses  by  the  defendant,  as  to  the 
alleged  usage  at  the  port  of  New  York,  were  properly  disallowed. 
They  were  improper  in  form  and  extent.  They  called  for  a  conclu- 
sion of  law,  and  not  matter  of  fact.  The  referee  assented  to  the 
putting  of  a  question  as  to  the  fact  of  a  usage.  The  answers  to  the 
questions  put,  if  responsiye,  would  have  stated  not  only  the  usage,, 
but  its  legal  effect  upon  the  relations  of  the  parties. 

The  learned  counsel  for  the  defendant  has  cited  many  cases,  some 
of  which  he  much  relies  upon  as  closely  analogous  to  and  decisive 
of  this.  We  do  not  so  read  them.  Cope  v.  Oordova,  1  Bawle,  203, 
is  fully  commented  upon  in  46  N.  Y.,  supra,  and  shown  to  be  a 
case  resting  entirely  upon  its  own  facts,  and  as  establishing  no 
general  principle ;  and  the  same  is  true  of  Ely  v.  N.  H,  St  Co,,  53 
Barb.  207,  which  case,  moreoTer,  was  substantially  overruled  in 
Russell  Manufacturing  Co.  v.  iV.  H,  St.  Co.,  50  N.  Y.  121.  And  it  ia 
to  be  observed,  further,  that,  in  Cope  v.  Cordova,  the  case  of  perish- 
able articles,  which  may  be  landed  to  the  great  detriment  of  the 
consignee  at  improper  times,  is  said  to  be  beside  the  question 
there  considered;  and  that  such  special  case,  when  it  should  arise^ 
would  be  decided  on  its  own  circumstances.  The  case  of  The  Tan- 
gier, 1  Clifford,  supra,  we  have  cited  to  show  that  where  no  notioe 
i^  given  until  cargo  is  discharged  the  carrier  is  not  relieved  until  a 
reasonable  time  has  been  accorded  to  the  consignee  to  take  charge 
of  it.  And  that  case  goes  upon  the  principle,  which  the  facts  of  it 
sustained,  that  the  carrier  acted  pursuant  to  a  full  aud  reasonable 
notice  to  the  consignee,  and  did  unlade  at  a  suitable  place  and  time 
in  compliance  with  that  notice ;  and  it  holds  that  the  carrier  must 
give  such  reasonable  notice  of  those  facts  to  the  consignee  as  will 
enable  him,  in  the  usual  course  of  business,  to  receive  and  take  away 
the  goods. 

The  case  of  The  Orafton,  Olcott  Adm'y  Reps.  43 ;  S.  C,  1  Blatcht 
173,  is  much  relied  upon  by  the  defendant.  But  this  case  starts 
with  the  annunciation  of  the  rules  we  have  laid  down.  It  assumes 
(p.  46)  that  due  notice  was  given  to  the  consignee  by  the  ship  of 
the  time  and  place  of  unlading ;  for  without  reasonable  notice  (the 
decision  asserts)  it  is  clear  the  ship  would  not  be  discharged  of  hex 
responsibility  by  placing  the  goods  on  the  wharf.  A  carrier  bj 
water  (it  continues)  cannot  leave  or  abandon,  in  an  unprotected 
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ctate,  goods  uuder  his  charge,  even  though  there  be  an  inability  oi 
lefasal  of  the  consignee  to  receive  them. 

The  learned  judge  seems  to  have  put  his  decision  very  much  upon 
the  usage  of  the  port  He  says :  ^  I  think  that  the  result  of  the 
cases  is  tJicUy  in  a  welUseithd  course  of  trade,  as  it  is  in  this  port  in 
relation  to  coastitig  vessels,  a  delivery  of  a  cargo  on  the  dock  here, 
with  notice  to  the  owners  of  the  time  and  place  of  unlading,  places 
the  goods  at  their  risk,  and  discharges  the  ship  from  its  liability  as 
a  common  carrier."  But  even  then,  he  adds,  "  although  in  the  ciisc 
of  a  naked  consignment,  the  ship  might  be  under  tlie  further  obli- 
gation to  secure  the  property  after  it  was  unladen,  if  no  consignee 
appeared  or  he  refused  to  accept  the  goods."  And  he  says  that  he 
does  not  discuss  the  point  debated  at  the  hearing,  as  to  the  liability 
of  the  ship  if  she  discharges  perishable  goods  in  hazardous  or 
improper  weather,  against  the  consent  of  the  owners ;  and  notices 
the  intimation  in  Cope  v.  Cordova,  1  Rawle,  supra,  that  such  a 
circumstance  might  take  the  case  out  of  the  ordinary  rules,  and 
fiisten  the  loss  on  the  vessel. 

The  case  does  not  lay  down  a  general  ri}le  differing  from  those 
which  we  have  here  adopted.  And  if  there  is  a  difference  in  the 
application  of  the  law,  it  is  that  the  state  of  facts  is  different 

The  defendant  strenuously  contends  that  there  is  a  difference  in 
the  obligation  as  to  delivery  between  a  carrier  by  sea  and  a  carrier  by 
mland  water ;  and  that  less  is  exacted  of  the  former.  He  cites  cases 
such  as  Hyde  v.  Trent.  Nav.  Co.,  5  Term  R.  389,  where  Bulleb,  J., 
says:  '^  A  ship,  trading  from  one  port  to  another,  has  not  the  means 
of  carrying  goods  on  land ;  and,  therefore,  according  to  the  estab- 
lished course  of  trade,  a  delivery  on  the  usual  wharf  is  such  a 
delivery  as  will  discharge  the  carrier."  But  this  language  must  be 
understood  in  the  courts  of  this  country  with  the  qualification  that 
due  and  reasonable  notice  thereof  is  given  to  the  consignee.  Story 
on  Bailm.,  §  545 ;  2  Kent's  Oom.,  p.  605,  and  note  c.  With  such 
qualification,  the  language  quoted  will  apply  to  carriers  by  sea  or  on 
inland  waters ;  and  the  obligation  is  the  same  in  each  case. 

It  needs  not  that  we  go  over  all  the  cases  cited.  We  are  sure  that 
we  assert  no  rule  here  that  is  not  in  accordance  with  the  principles 
of  the  decisions  made  upon  a  state  of  factsr  the  same  or  like  as  that 
here  presented. 

The  judgment  appealed  from  must  be  afiSrmed,  with  costs  to  the 
respondent 

All  concur.  Judymenl  ajfirwed. 


JANUARY  TERM,  1873.  '  667 


Oook  T.  The  State  National  Bank  of  Boston. 


Cook  y.  Thb  State  National  Bank  of  Boston,  impleaded,  etc* 

appellant. 

(UN.Y.  oe.) 

NaHoitial  toiJbf— aetUm  agaitui  in  8taU  court.    BemowA  of  eaiua$.    OortifiM^ 

iion  of  eherk. 

Action  brought  hj  a  citizen  of  New  York,  in  a  State  court  of  New  York,  against 
a  national  bank  located  in  Boston.  Held,  (1)  that  the  court  was  not  ousted 
of  jurisdiction  hj  section  57  of  the  national  currency  act  (13  Stat,  at  Large 
W),  tliat  statute  being  permissive  and  not  mandatory  as  to  the  courts  in 
which  a  national  bank  may  be  sued  :  and,  serMe,  that  congress  had  not  the 
power  to  deprive  State  courts  of  juriBdiction  in  such  cases;  (2)  tliat  the 
defendant  was  a  citizen  of  Massachusetts,  within  the  meaning  of  the  acts 
relating  to  the  removal  of  causes  to  the  Federal  courts ;  (3)  that  the  joinder 
in  the  action  as  defendants,  of  the  drawers  of  the  check,  would  not  deprive 
the  bank  of  the  right  to  alone  apply  for  a  removal  of  the  case  to  the  Federal 
court,  the  causes  of  action  being  distinct  and  only  properly  joined  by  virtue 
of  a  State  statute ;  (4)  by  a  divided  court,  that  the  cause  could  not  be  removed 
by  the  bank  into  the  Federal  court,  under  the  act  of  congress  of  March  2, 
1867,  as,  being  a  corporation,  it  could  not  make  the  affidavit  required  by  the 
act. 

In  an  action  by  a  Inmaflde  holder  of  a  check  drawn  on  defendant,  a  national 
bank,  and  certified  by  its  cashier,  held,  that  the  defendant  was  liable 
although  the  drawer  had  no  funds  in  the  bank  when  the  check  was  certified. 

Appeal  from  a  judgment  of  the  supreme  court,  at  general  term, 
in  the  first  department,  affirming  a  judgment  in  favor  of  the  plain- 
ti£f,  entered  upon  a  verdict      S.  C,  50  Barb.  339 ;   1  Laus.  494. 

The  action  was  upon  a  check,  drawn  by  the  defendants,  Mellen, 
Ward  &  Carter,  under  their  firm  name  of  Mellen,  Ward  &  Co., 
upon  the  defendant,  the  State  National  Bank  of  Boston,  and  certi- 
fied by  its  cashier.  At  the  commencement  of  the  suit,  the  plaintiff 
was  a  citizen  and  resident  of  the  State  of  New  York,  and  a  mem- 
ber of  the  firm  of  Jay  Cooke  &  Co.,  of  the  city  of  New  York,  and 
had  been  such  member  for  a  year  previous,  and  was  so  at  the  time  of 
the  trial. 

The  defendant,  the  bank,  was  a  duly  organized  national  bank, 
under  the  national  bank  act  of  June  3,  1864,  and  carried  on  business 
in  the  city  of  Boston,  Mass..  and  not  elsewhere.  The  defendants, 
Mellen,  Ward  &  Carter,  were,  at  the  time  of  the  transaction  in  ques- 
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tion,  moaey  brokers  in  Boston,  under  the  firm  name  of  M€llflii» 
Ward  ft  Co.    They  did  not  appear  in  the  action. 

The  check,  upon  which  the  action  was  brought,  was  drawn  bj 
Mcllen,  Ward  ft  Co.,  upon  the  State  National  Bank  of  Boston, 
dated  Boston,  February  28,  1867,  payable  to  Oould  or  bearer,  for 
$125,000.  .Across  the  &ce  of  the  check  was  written,  ^Good,  C* 
H.  Smith,  Oash.''  0.  H.  Smith  was  then  the  cashier  of  said  bank. 
The  check  was  indorsed  as  follows: 

**  Pay  J.  Cooke  ft  Co.,  or  order, 

'<  Amx  J.  Loud,  Oaa. 

"  Pay  to  the  order  of  Pitt  Cooke,  without  recourse  to  Jay  Oooke 

ftCo.** 

Andrew  J.  Loud  was  then  the  cashier  of  the  Second  National 
Bank,  Boston. 

The  check,  with  this  writing  across  the  faoe  of  it,  was  delirered  by 
Ward,  Mellen  ft  Co.,  to  the  Second  National  Bank,  together  with 
$15,000  in  bills,  on  the  day  of  its  date,  in  payment  of  a  draft  by 
Juy  Cooke  ft  Co.,  on  said  Mellen,  Ward  ft  Co.,  for  $140,050,  dated 
February  27, 1867,  drawn  against  a  remittance  of  $100,000  in  gold 
certificates,  which  were  sent  at  the  same  time  to  the  Second 
National  Bank,  to  be  deliyered  to  Mellen,  Ward  ft  Co.  on  their 
payment  of  the  draft  The  bank,  on  receiTing  the  check  and  bills, 
delivered  the  gold  certificates  to  Mellen,  Wavd  ft  Co. 

The  check  was  received  by  the  Second  National  Bank,  near  the 
close  of  business  hours,  and  at  the  suggestion  of  Mellen,  Ward  ft  Oa 
it  was  kept  back,  and  not  sent  to  the  clearing  house  on  that  day. 
Mellen,  Ward  ft  Co.  were  not  depositors  in  the  State  National  Bank, 
and  had  no  funds  in  the  bank  at  the  time.  The  next  day  (March  2), 
the  check  was  presented  for  payment,  through  the  clearing  house, 
and  payment  refused. 

On  the  21st  of  November,  1866,  about  three  months  prior  to  the 
receipt  of  the  check  by  the  Second  National  Bank,  a  meeting  of  the 
banks  in  Boston  was  held  at  the  clearing  house,  to  consider  the  sub- 
ject of  receiving  certified  checks,  instead  of  bills,  in  payment  Both 
the  Second  National  Bank  and  the  State  National  were  represented 
at  this  meeting.  A  resolution  was  adopted  in  substance,  that  the 
associated  banks  approved  adopting  a  custom  of  receiving  certified 
checks,  "  provided  that  the  directors  of  each  bank,  so  certifying, 
shall  first  have  passed  a  vote  agreeing  that  their  respective  backs 
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«hall  be  bound  by  such  act  of  certification."  Of  the  banks  preeeot* 
all  except  three  voted  in  favor  of  the  resolution.  The  State 
Natioral  was  one  of  the  three  voting  in  the  negative.  The  Second 
National  voted  in  the  affirmative.  The  action  of  the  president  of 
t.iie  bank,  in  voting  in  the  negative,  was  reported  to  the  board  of 
directors,  at  its  firsfc  meeting  afterwards,  and  was  approved  by  the 
directors.  On  the  5th  of  December,  LS6C,  a  circular  was  sent  by  the 
manager  of  the  clearing  house  to  all  the  bunks  in  Bosfcon,  members 
of  the  clearing  house  association,  and  among  others,  to  the  Second 
National  Bank,  containing  the  names  of  the  banks  which  had  voted 
to  authorize  their  officers  to  certify  checks  under  the  resolution, 
and  notifying  the  banks  who  intended  to  enter  into  the  arrange- 
ment, to  inform  the  manager  of  the  clearing  house,  **  in  order  that 
the  banks  may  receive  an  early  notice  of  the  same."  The  State 
National  Bank  did  not  enter  into  the  arrangement 

In  December,  1868,  after  this  suit  was  at  issue,  the  defendant, 
the  State  National  Bank,  applied  to  the  court,  at  special  term,  upon 
an  affidavit  of  seven  of  the  directors  of  the  bank,  for  the  removal 
of  the  cause  into  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York.  An  order  was  made  by  Judge 
Oardozo  transferring  the  cause  to  that  court,  and  directing  this 
court  to  proceed  no  further  in  the  action,  as  against  the  bank^ 
which  order  was  reversed  by  the  general  term  on  appeal,  and 
on  re-argument,  the  general  term  re-affirmed  its  former  decision, 
on  the  ground  that  Mellen,  Ward  &  Carter  were  not  parties  to  the 
application. 

On  the  trial,  before  the  case  had  been  opened  by  the  phdntifTs 
counsel,  a  protest  was  made  on  the  part  of  the  bank,  that  the  court 
had  no  jurisdiction  to  hear  or  try  tiie  action,  on  the  ground  that 
it  had  been  removed  to  and  was  then  pending  in  the  Federal  court 
And  a  motion  was  made  to  dismiss  the  complaint  for  want  of  juris- 
diction on  that  ground,  which  was  denied.  The  counsel  for  the 
bank  also  protested  that  the  court  had  no  jurisdiction  to  hear  and 
try  the  action,  on  the  ground  that  under  the  act  of  congress  of 
June,  1864,  under  which  the  bank  had  been  created  a  national 
bank,  it  could  only  be  sued  in  a  circuit  or  district  court  of  the 
Unites!  States,  held  within  the  State  of  Massachusetts,  or  in  a  court 
in  the  county  or  city  in  which  the  bank  was  located,  having  juris* 
diction  in  similar  cases,  and  moved  to  dismiss  the  complaint  foi 
want  of  jurisdiction,  on  that  ground.    This  motion  was  also  denied 
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The  defendant's  counsel  also  moved  to  dismiss  the  complaint  on 
the  ground  that  there  was  not  sufficient  evidence  to  entitle  the 
plaintiff  to  go  to  the  jury,  and  also  moved  the  court  to  direct  a 
verdict  for  the  defendants,  both  of  which  motions  were  denied. 

The  court  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for 
the  amount  of  the  check  in  suit,  $125,000,  with  interest,  to  which 
direction  and  decision  the  defendant's  counsel  excepted.  The  jury 
thereupon  found  a  verdict  for  the  plaintiff  for  1152,999.88. 

E.  W.  StougAtoftf  for  appellants.  After  an  order  is  properlj 
made,  removing  a  cause  into  the  Federal  court,  the  State  court 
has  no  jurisdiction.  Act  of  Congress,  March  2,  1867;  14  Stat> 
at  Large,  558 ;  Kanouse  v.  Martin,  15  How.  198 ;  Gordon  v.  Lon» 
•  gesi,  16  Pet  97;  Livermore  v.  Jenks,  11  How.  Pr.479;  Vandorvoort 
T,  Pabner,  4  Duer,  677;  Ilms  v.  New  Hamp.  R.  R,  Co.,  ^.3  N.  Y.597 ; 
Stev&ns  V.  Phantx  Ins.  Co,,  41  id.  149  ;  see  Bliven  v.  New  EnglaJid 
Screw  Co.,  3  Blatchf.  Ill ;  Dishrow  v.  Driggs,  8  Abb.  306 ;  Jwies  v. 
Seioardy  26  How.  Pr.436.  While  tlie  bank  was  a  State  bank,  Massa- 
chusetts wus  its  habxtaty  and  from  that  a  conchisive  presumption 
would  arise  that  its  officers  and  managers  were  citizens  of  that  State. 
Rundle  v.  Del.  <&  Raritan  Canal  Co.,  14  How.  80;  Marshall  v.  BalL 
<£  Ohio  R.  R.  Co.,  16  id.  14 ;  Louisville  R.  R.  Go.  v.  Letaon,  2  id. 
497 ;  Covington  Draw  Bridge  Co*  v.  Shepherdy  20  id.  233 ;  Ohio  d 
Mississippi  R.  R.  Co.  v.  Wlieeler,  1  filack,  286.  The  rule  is  the 
same  in  respect  to  national  banks.  Manuf.  Nat.  Bank  v.  Beaaehy  40 
How.  Pr.  409 ;  8  Blatchf.  137.  The  union  of  parties,  without  inter- 
est, with  the  Teal  parties  to  a  litigation,  cannot  oust  the  Federal 
courts  of  jurisdiction  if  the  character  of  the  real  parties  is  such  as 
to  confer  it.  Wood  v.  Davis,  18  How.  467;  WormUy  v.  Wormley, 
8  Wheat  451 ;  Louisville  R.  R.  Co.  v.  Letson,  2  How.  497 ;  Browne 
X.  Strode,  6  Cr.  303;  Livingston  v.  Ct'&^on^,  4  Johns.  Ch.  94;  Ward 
V.  ArredondOy  1  Paine's  0.  C.  410;  Norton  v.  Hayes,  4  Denio,  245; 
Vandevoort  v.  Pahnery  4  Duer,  677.  Under  the  act  of  June  3, 
1864,  a  national  bank  can  be  sued  only  in  a  circuit  or  district  court 
of  the  United  States,  or  in  a  State,  county  or  municipal  'court  ol 
the  State  in  which  the  bank  is  located,  having  jurisdiction  in  sim- 
ihir  ciist^s.  13  Stat  at  Large,  99 ;  12  id.  665,  §  59 ;  Bank  of  U.  S 
r.  Dcreux,  5  Cr.  85,  80 ;  Osborn  v.  Ba7ik  of  U.  6%  9  Wheat  738 , 
Crisp  V.  hnvburyy  8  Bing.  394 ;  Minor  v.  Mecfis.  Bank,  1  Pet 
16,  64:  CrocKer  ^.Marim  Nat.  Bank.  101  Mass.  240.    The  ccrtifi 
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cation  of  the  cashier  was  Yoid.     F.  <6  M,  Bank  Case,  16  N.  Y.  125; 
N.  H.  R.  B.  Case,  34  id.  30 ;  Bank  of  U.  S.  v.  Dunn,  6  Pet.  61 ; 
Fleckner  v.  U.  S.  Bank,  8  Wheat  338 ;  U.  S.  v.  Oity  Bank,  21  How. 
35G  ;   Mussey  t.  Eagk  Bank,  9  Mete.  306 ;  Fulton  Bank  v.  N.  T. 
&  Sharon  Canal  Co.,  4  Paige,  127;  Kirk  v.  Bell,  12  Eng.  Law  & 
Eq.  386 ;  Ang.  &  Ames  on  Corp.,  §§  299, 300, 301 ;  Story  on  Agency,. 
g§  114, 116 ;  13  Stat  at  Large,  19.    The  rule  laid  down  in  K  Y.  Jt 
N.  Haven  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  38,  if  it  be  now  the  law 
of  New  York  is  not  the  law  of  Massachusetts.    Mussey  v.  Beecher^ 
3  Cnsh.  611 ;  Lowell  Bank  v.  Winchester,  8  Allen,  109 ;  Benoit  v» 
Conway,  10  id.  528.    Nor  is  it  the  law  of  England  {Grant  ▼•  Nor* 
way,  10  C.  B.  665 ;  Hubbersty  v.  Ward,  8  Exch.  330 ;  Alexander  r. 
Mackenne,  6  0.  B.  766;  Stagg  v.  Elliott,  12  C.  B.  [N.  S.]  373; 
Baines  v.  Ewing,  Law  Rep.,  1  Exch.  320),  or  of  the  national  conrta 
Freeman  v.  Buckiyigham,  18  How.  182.    The  check  was  certified  to 
be  used  as  currency ;  the  certificate  was  void,  being  without  power 
under  the  organic  law,  and  as  creating  a  currency  prohibited  by 
that  law.    12  Stat  at  Large,  ch.  106,  §§  8,  22,  23,  24,  45 ;  Davidson 
V.   Lanier,  4  Wall.  447;   Baiik  of  U.  S.  v.  Owens,  2  Pet  627; 
Root  V.  Oodard,  3  McL.  102;  Hayden  v.  Davis,  id.  276 ;  Safford  v. 
Wyckoff,  1  Hill,  11 ;  Smith  \,  Strong,  2  id.  241 ;  Bank  of  Orleans  v 
Merrill,  id.  295 ;  Leavitt  v.  Palmer,  3  N.  Y.  1 9 ;   Veazie  Bank  t. 
Fenno,  8  Wal.  533.    Notice  to  the  Second  National  Bank  of  a  want 
of  authority  to  certify,  on  the  part  of  the  defendant's  cashier,  was, 
in  law,  notice  to  Jay  Cooke  &  Co.  and  to  the  plaintiff.     Story^s  Eq., 
408,  and  note;    Toulmin   v.  Steere,  3  Meriv.  222;   Hargreaves  v. 
Rothwell,  1  Keen.  154;  Nixon  v.  Hamilton, 'H  Dru.  &  War.  391 ; 
Fuller  V.  Bennett,  2  Hare,  394;  Gerrard  v.  O'Reilly,  3  Dm.  &  War. 
414;   Majoribanks  y.  Hovenden,  Drury,  11;   Story   on  Agency,  g 
139 ;  LowtJier  v.  Carlton,  2  Atk.  342 ;  1  Liv.  on  Agency,  ch.  10,  § 
3  ;  Fkilton  Bank  v.  AT.  F.  £*  SItaron  Canal  Co.,  4  Paige,  137. 

John  E.  Burrill,  for  respondent 

Church,  Ch.  J.  The  jurisdiction  of  the  State  court  is  denied 
upon  two  grounds :  1.  That  the  national  currency  act  of  congress 
prohibited  original  jurisdiction;  and  2.  That  the  cause  has  been 
removed  from  the  State  to  the  Federal  courts. 

The  alleged  prohibitory  statute  is  the  fifty-seventh  section  of  the 
aforesaid  act  (13  Stat  at  Large,  99),  and  provides:  ^'That  suits, 
actions  and  proceeding's  a^^fainst  any  association  under  this  act  mav 
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be  had  in  any  circuity  district  or  territorial  courts  held  within  the 
district  ^n  which  such  association  may  be  established,  or  in  any 
State,  county  or  municipal  court  in  the  county  or  city  in  which  said 
association  is  located,  having  jurisdiction  in  similar  cases.  Provided, 
hoioever,  that  all  the  proceedings  to  enjoin  the  comptroller  under 
this  act  shall  be  had  in  the  circuit,  district  or  territorial  court  of  the 
United  States,  held  in  the  district  in  which  the  association  is 
located.** 

I  think  the  proper  construction  of  this  section  is  to  regard  the 
power  conferred,  of  bringing  actions  against  the  associations  in 
specified  courts,  as  permissive  and  not  mandatory.  The  framewori: 
of  the  section  implies  that  intention.  The  v/brds  '^may"  and 
*' shall"  are  both  used;  the  former  to  confer  a  privilege,  the  latter 
as  a  mandate.  It  is  presumed  that  the  attention  of  congress  was 
drawn  to  the  distinction  between  the  ordinary  import  of  the  two 
words,  and  that*  they  were  used  with  reference  to  that  distinction, 
and  hence  that,  if  it  had  been  designed  to  limit  prosecutions  to  the 
specified  courts,  the  same  word  would  have  been  employed  as  in 
limiting  a  particular  proceeding  to  a  specified  court. 

There  are  no  words  of  exclusion  in  the  act,  and  it  is  a  general 
rule  as  to  jurisdiction,  that  to  confer  it  upon  one  court  does  not 
operate  to  oust  other  courts  before  possessing  it,  for  the  reason  that 
concurrent  jurisdiction  is  not  inconsistent  2  Hill,  164.  This  rule 
would  be  specially  applicable  to  the  fifty-ninth  section  of  the  act  of 
1863,  of  which  the  section  in  question  is  an  amendment  By  that 
section,  suits  by  and  against  these  associations  were  authorized  to  be 
brought  in  the  circuit  and  district  courts  of  the  United  States,  with- 
out mentioning  State  courts ;  and  no  one,  I  think,  ever  supposed 
that  the  priyilege  conferred  by  that  section  precluded  actions  in 
State  courts.  There  is  some  force  in  the  argument  that  the  specifi- 
cation of  State  courts  in  the  act  was  unnecessary  and  useless,  unless 
the  clause  was  intended  as  restrictive ;  but  this  is  far  from  conclu- 
give.  Words  are  often  used  in  a  statute  for  the  purpose  of  prodno- 
ing  or  preventing  a  particular  inference  from  other  words,  anu 
sometimes  without  necessity  or  pertinency.  After  authorizing  suits 
in  local  Federal  courts,  a  similar  power  in  local  State  courts  may 
have  been  deemed  proper  to  prevent  an  inference  that  jurisdiction 
was  intended  to  be  reetricfecl  to  the  former.  At  all  events,  I  am 
unwilling  to  hold  that  the  jurisdiction  of  tin*  State  courts  was 
•intended  to  be  taken  away  upon  doubtful  or  ambiguous  lungnage. 
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Such  a  construction  would  enable  these  associations  to  delay  and 
defraud  their  creditors^  and  produce  inconvenience  and  expense  to 
«uitors,  involying  an  amount  of  injustice  which  we  cannot  attribute 
to  the  intention  of  the  law-making  power.  I  lay  no  stress  upon 
the  eighth  section,  because  the  authority  to  sue  and  be  sued  con- 
ferred by  that  section,  confers  a  corporate  attribute  and  does  not 
relate  to  jurisdiction. 

But  if  this  construction  of  the  act  is  erroneous,  I  do  not  think  it 
competent  for  congress  to  deprive  the  State  courts  of  jurisdiction  in 
all  actions  against  these  banking  associations.  It  is  proper  to  obsen'€ 
in  the  first  place  that  there  are  no  words  of  exclusion  in  the  consti- 
tution itself.  The  second  section  of  the  third  ai'ticle  declares  that 
^'  the  judicial  power  shall  extend  to  all  cases  arising  under  this  con- 
stitution, the  laws  of  the  United  States,  and  treaties  made/'  eta,  and 
it  may  well  be  doubted  whether  as  to  such  jurisdiction  as  the  State 
courts  before  possessed,  not  relating  to  subjects  growing  out  of  the 
organization  of  the  government  or  the  specific  powers  conferred 
upon  it,  it  was  intended  to  confer  by  this  clause  any  other  than  con- 
current power.  Federalist,  No.  82 ;  2  Hill,  supra.  However  this 
may  be,  it  is  clear  that  the  exercise  of  the  power  must  be  confined 
to  the  cases  to  which  the  judicial  power  extends,  viz.,  to  cases  arising 
under  the  constitution,  laws  or  treaties  of  the  United  States,  and 
unless  it  can  be  established  that  every  possible  action  is  a  case  aris- 
ing under  the  constitution  or  laws  of  the  Union,  a  general  prohibi- 
tion against  actions  in  State  courts  would  be  invalid,  and  a  restriction 
to  particular  courts,  equally  so.  The  case  of  Oaborn  v.  Tlie  Bank 
4jf  llie  United  States,  9  Wheat  738,  is  relied  upon  as  authority  for 
the  exercise  of  this  power.  That  was  an  action  in  equity,  brought 
by  the  bank  to  restrain  the  officers  of  the  State  of  Ohio,  from  col- 
lecting a  penalty  imposed  by  way  of  a  tax  in  gross,  for  its  continu- 
ing to  transact  business  within  the  State  after  a  certain  period. 
Upon  the  theory  upon  which  the  bank  was  created  as  one  of  tho 
agencies  of  the  government,  that  was  clearly  a  case  to  which  the 
judicial  power  of  the  Union  extended,  and  it  was  competent  to 
authorize  such  an  action  to  be  brought  in  the  United  States  circuit 
court,  and  the  question  of  jurisdiction  might  have  been  disposed 
of  by  restricting  the  act  to  such  cases. 

The  opinion  of  Chief  Justice  Marshall  goes  to  the  length,  how- 
ever, of  holding  that  every  action  which  the  bank  might  bring  was 
m  case  arising  under  the  constitution  and  laws  of  the  Union,  and 
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this  was  placed  mainly  upon  the  groand  that  the  nght  to  sue 
depended  npon  its  corporate  existence,  created  by  Federal  power,  and 
that  the  possibility  that  this  right  might  be  questioned  in  any  suit 
constituted  a  case  arising  under  the  constitution  and  laws  of  the 
United  States,  without  regard  to  the  fact  whether  any  such  question 
was  raised  or  not 

As  an  original  question,  I  should  doubt  the  soundness  of  this  view, 
and  prefer  to  adopt  the  views  expressed  in  the  dissenting  opinion  of 
Johnson,  J.  But  the  decision  is  not  decisiye  of  the  question  aa 
presented  in  this  case.  It  would  be  an  unwarrantable  extension  of 
the  principle  of  that  case  to  apply  it  to  every  action  against  a  corpo- 
ration created  by  congress.  Whether  a  corporation  was  created  by 
dne  power  or  another  is  manifestly  immaterial  in  many  actions 
which  may  be  brought  against  it.  The  commencement  of  a  suit 
admits  the  capacity  of  the  corporation  to  be  sued,  and  the  very  first 
step  of  the  plaintiff  may  show  that  no  question  can  arise  of  Federal 
cognizance.  Take,  for  example,  an  action  to  recover  money,  the 
complaint  alleging  that  the  plaintiff  deposited  $100  with  the  bank 
defendant,  which  on  demand  it  refused  to  pay,  and  issue  is  joined 
by  a  denial  that  the  plaintiff  ever  deposited  the  money.  Can  it  be 
said  that  this  is  a  case  arising  under  the  constitution  and  laws  of 
the  United  States?  To  regard  it  as  such  involves  the  perversion 
of  legal  language.  Nor  can  any  reason  be  assigned  why  a  strained 
or  artificial  construction  should  be  adopted  for  the  purpose  of 
depriving  State  tribunals  of  their  legitimate  functions.  Under  the 
appellate  jurisdiction  of  the  supreme  court  of  the  United  States, 
which  is  referable  to  the  same  general  power  as  the  original  juris- 
diction, it  is  well  settled  that  it  is  not  sufficient  to  show  that  a  ques- 
tion might  have  arisen,  unless  it  is  shown  that  it  did  in  fact  arise  in 
the  case.  10  Pet  368;  12  Wheat.  117.  I  insist  that  the  possibility 
of  a  question  does  not  make  a  case  arising  under  Federal  law ;  but  if  it 
did,  in  the  case  supposed,  and  in  most  others  likely  to  be  brought, 
it  is  difficult  to  see  how  any  such  question  could  be  raised. 

The  existence  of  the  corporation  is  conceded  by  suing  it  as  such, 
and  the  issue  made  is  confined  to  the  fact  of  receiving  the  money. 
This  view  can  work  no  injustice  to  these  associations  nor  deprive 
them  of  any  right  to  be  heard  in  the  United  States  court,  if  the  case 
is  one  to  which  the  jurisdiction  extends,  as  the  right  of  removal, 
both  on  account  of  the  nature  of  the  case  an  I  the  condition  of 
citizenship,  is  secured^  by  various  statutes. 
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The  United  States  Bank  was  chartered  as  a  fiscal  agent  of  the 
goyemment,  while  these  associations  were  created  under  a  supposed 
power  to  famish  a  national  paper  currency ;  but  the  distinction,  so 
far  as  it  has  any  bearing  upon  the  present  question,  is  in  favor  of 
the  jurisdiction  of  the  State  courts,  and  against  the  power  of  restric- 
tion. Upon  all  questions  respecting  State  and  Federal  powers,  the 
utmost  fairness  and  forbearance  should  be  exercised  in  drawing  the 
line  between  them.  There  is  no  antagonism  in  theory  between 
the  two  governments,  and  if  each  would  refrain  from  the  exercise  of 
doubtful  powers,  no  collision  would  ever  occur.  While,  as  we  hold, 
congress  did  not  intend  to  oust  the  State  courts  of  jurisdiction  by 
this  act,  we  are  confident  that  no  such  power  has  been  conferred  by 
the  constitution.  If  the  Federal  legislature  may  create  corporations 
for  the  transaction  of  the  banking  business  of  the  country,  and  cou' 
fine  all  legal  proceedings  by  and  against  them  to  Federal  courts,  it 
requires  only  another  step  in  the  same  direction  to  create  corpora- 
tions for  the  transaction  of  railroad,  telegraph,  express  and  manu* 
lacturing  business,  and  thus  to  usurp  control  over  the  whole 
business  of  the  country  and  the  internal  affairs  of  the  States,  absorb- 
ing the  judicial  functions  of  State  courts  and  reducing  the  States 
thc*mselves  to  mere  government  skeletons  without  power  or  vitality, 
a  result  which  no  friend  of  the  constitution  or  of  republican  insti- 
tutions can  desire. 

The  second  objection  1»  the  jurisdiction  of  the  court  is  that  the 
cause  was  lawfully  removed  fW)m  the  State  to  the  Federal  court 
The  removal  is  claimed  to  have  been  effected  under  the  act  of  March 
2,  1867.  No  order  of  the  State  court  is  necessary,  but  the  removal 
is  effected  by  a  compliance  with  the  statute.  The  only  discretion 
which  the  State  court  can  exercise  is  in  respect  to  the  sufficiency  of 
the  surety.     5  Blatchf.  336 ;  6  id.  362. 

The  counsel  for  the  plaintiff  urges  three  objections  to  the  validity 
of  the  removal :  1.  That  the  bank  defendant,  being  an  association 
organized  under  the  national  currency  act,  is  not  a  citizen  of  Massa- 
chusetts within  the  meaning  of  the  constitution. 

The  Federal  courts  at  an  early  day  Mt  some  cmbarrasoment  in 
holding  that  corporations  were  entitled  to  the  rights  of  citizens  in 
suing  and  being  sued,  I'esultiug  from  an  opinion  then  entertained 
that  corporations  could  not  be  regarded  as  citizens  within  the 
meaning  of  the  United  States  constitution.  The  difficulty  was  at 
first  overcom'*  by  holding  that  the  court  wo'jIH  looV  '  ^e 
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artificial  being,  to  the  corporators,  and  if  all  of  them  resided  m  a 
different  State  from  the  one  in  which  the  suit  was  brought,  and 
where  the  other  party  resided,  it  should  be  deemed  a  suit  between 
the  corporators  and  the  other  party.  3  Oranch,  267;  5  id.  84 
These  decisions  necessarily  involved  the  fact  that  all  corporator 
must  reside  in  one  State.     14  Pet.  60. 

But  in  the  case  of  the  L.  C.  &  C,  R.  R.  Co.  v.  Letsoiiy  2  How. 
(XT.  S.)  497,  this  doctrine  was  modified;  and  it  was  decided  that  a 
citizen  of  one  State  could  sue  a  corporation  created  by  and  transact- 
ing its  business  in  another  State,  although  some  of  the  members  of 
the  corporation  were  not  citizens  of  that  State. 

It  was  stated  by  Chief  Justice  Taxet,  1  Black,  296,  that  the 
•decision  in  the  Letsoii  case  was  based  upon  the  legal  presumption 
that  all  the  members  of  a  corporation  are  citizens  of  the  State  in 
which  alone  the  corporate  body  has  a  legivl  existence,  and  that  no 
averment  or  evidence  to  the  contrary  is  admissible ;  and,  hence,  that 
a  suit  by  or  against  a  corporation  is  a  suit  by  or  against  citizens  of 
the  State  which  created  the  corporate  body.  The  same  thing  had 
been  stated  by  the  same  learned  judge  in  20  How.  232;  and  is 
reiterated  by  Blatchpord,  J.,  in  M,  N.  Bank  of  Chicago  v.  Baacky 
reported  in  40  How.  Pr.  409.  Catron,  J.,  in  Rundle  v.  Z).  and  R. 
C.  Co,,  14  How.  (U.  S.)  95,  states  that  the  Letson  case  decided  that, 
if  the  president  and  directors  are  citizens  of  the  State  where  the 
corporation  was  created,  and  the  other  paiiy  is  a  citizen  of  another 
State,  the  Federal  courts  have  jurisdiction;  while,  in  Cotoles  v. 
Mercer  County,  7  Wall.  121,  the  present  chief  justice  states  that  the 
decision  in  the  Letson  case  is,  ^'  that  a  corporation  created  by  the 
laws  of  a  State,  and  having  its  place  of  business  within  that  State, 
must,  for  the  purposes  of  suit,  be  regarded  as  a  citizen,  within  the 
meaning  of  the  constitution,  giving  jurisdiction  founded  upon 
citizenship ; "  and  he  adds :  '^  In  the  case  before  us  the  corporators 
are  all  citizens  of  Illinois,  and  the  corporation  is  liable  to  suit 
within  the  narrowest  construction  of  the  constitution." 

With  these  conflicting  views  as  to  the  decision  in  Letson's  case, 
the  only  safe  guide  is  the  opinion  pronounced ;  and  with  all  due 
respect,  it  seems  to  me  that  it  was  intended  to  decide  that  corpora- 
tions are  citizens  of  the  States  which  create  them,  irrespective  of 
the  residence  of  the  corporators;  and  that  the  presumption  of  such 
residence  formerly  indulged,  and  whether  regarded  as  one  of  fact  or 
law,  was  intended  to  be  ignored  and  disregarded.    Watkb,  J.  in 
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delivering  the  opinion,  declared  that  the  court  intended  to  decide 
*^  that  a  corporation,  created  by  and  doing  business  in  a  particular 
State,  is  to  be  deemed  to  all  intents  and  purposes  as  a  person, 
although  an  artificial  person,  an  inhabitant  of  the  same  State,  for 
th?  purposes  of  its  incorporation,  capable  of  being  treated  as  a 
litizen  of  that  State  as  much  as  u  natural  person;"  and,  in  closiug 
his  opinion,  adds:  ''We  confess  our  inability  to  reconcile  these 
qualities  of  a  corporation  —  residence,  habitancy  and  individu- 
ality—  with  the  doctrine  that  a  corporation  aggregate  cannot  be  a 
citizen  for  the  purposes  of  a  suit  in  the  courts  of  the  United  States, 
unless  in  conseqnence  of  a  residence  of  all  its  corporators,  being  of 
the  State  in  which  the  suit  is  brought.  When  a  corporation  exer- 
cises its  x>ower8  in  the  State  which  chartered  it,  that  is  its  residence; 
and  such  an  averment  is  sufficient  to  give  the  circuit  courts  juris- 
diction/' 

As  an  original  question,  it  seems  clear  that  the  residence  and  citi« 
zenship  of  a  corporation  should  be  determined  without  regard  to 
the  residence  of  its  corporators.  No  valid  reason  is  perceived  for 
applying  the  presumption,  or,  if  applied,  it  furnishes  no  ground 
for  the  doctrine  that  the  suit  is  by  the  corporators  in  their  personal 
capacity.  Although  they  have  an  interest  in  the  suit,  they  are  not 
parties  in  any  legal  sense,  and  their  interests  are  merged  in  the  cor- 
porate body.  But  I  cannot  agree  with  the  counsel  for  the  plaintiff 
that  if  the  doctrine  of  presumption  is  to  be  maintained  it  would 
not  apply  to  these  banking  associations.  Their  location  and  place 
of  business  are  fixed  by  the  law  of  their  creation.  They  are  made 
inhabitants  of  States  for  the  purposes  of  taxation,  and  a  majority 
of  their  managing  officers  are  required  by  law  to  reside  in  the 
St-ates  of  their  respective  location.  I  see  no  reason  why  this  arti- 
ficial presumption  should  not  as  well  apply  to  them  as  if  incorporated 
by  State  authority,  especially  as  in  this  case  where  a  State  bank  by 
virtue  of  the  statute  was  transmuted  from  a  State  to  a  national 
bank.  The  day  before  the  change  it  is  admitted  that  the  presump- 
tion would  apply,  while  the  day  after  it  is  insisted  that  it  would  not, 
although  the  change  was  in  form  only,  and  not  in  substance.  Inde- 
])endent  of  this  presumption,  these  banks  should  be  deemed  citizens 
of  the  States  where  by  law  they  are  located,  within  this  clause  of 
the  constitution,  and  this  does  not  impair  the  decisions  in  this 
State,  holding  that  they  are  foreign  corporations  under  our  attach 
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ment  laws,  although  located  here,  because  thebt;  decisions  are  based 
upon  the  statutory  definition  of  foreign  corporations. 

My  opinion  is  that  the  bank  defendant  had  a  right,  as  citizen  of 
another  State,  to  apply  for  a  reinoyal  of  the  suit    40  How.  Pr.  409. 

The  next  objection  is,  that  all  the  defendants  rusiding  in  Massa- 
chusetts did  not  apply,  and  that  it  is  not  competent  for  one  of 
several  defendants  residing  in  another  State  to  remove  a  suit. 
This  is  the  general  rule.  It  was  frequently  so  held  under  the  act 
of  1879,  and  I  think  is  the  rule  under  all  the  acts,  except  the  act  of 
1866,  which  expressly  provides  for  a  removal  by  one  or  more  defend- 
ants. I  think  also,  although  with  some  doubt,  that  applications 
under  this  act  must  come  under  the  general  rule.  This  doubt  arises 
from  the  fact  that  this  act  was  passed  as  an  amendment  to  the  act 
of  1866,  which  provided  for  a  removal  by  one  of  several  parties,  and 
from  the  peculiar  phraseology  of  the  act,  that  when  a  suit  is  pend- 
ing 'Mn  which  there  is  a  controversy,'^  etc.,  between  citizens  of 
different  States  it  may  be  removed,  but  although  called  an  amend- 
ment to  the  act  of  1866,  it  provides  for  a  new  cause  of  removal  and 
by  either  party,  and  for  removing  the  entire  suit,  and  the  word 
<<  controversy "  should  be  held  co-extensive  with  the  whole  issue. 
The  general  rule,  that  all  the  parties  must  join  in  the  application 
for  removal,  is  applicable  to  applications  under  this  act,  but  the 
objection  is  answered  by  the  exception  established  to  the  general 
rule,  which  is,  that  improper,  formal  or  unnecessary  parties  need 
not  join  in  the  application.  8  Wheat.  451 ;  5  Cranch,  303 ;  2  How. 
497 ;  4  Johns.  Ch.  94.  There  are  in  this  case  two  actions  in  one, 
against  different  parties,  and  the  actions  are  united  by  virtue  of  a 
statute  of  this  State.  The  action  is  against  the  bank  defendant  as 
the  certifier  of  the  cheek,  and  against  the  other  defendants  as 
drawers.  It  was  unnecessary,  and,  but  for  the  statute,  improper  to 
unite  the  causes  of  action  iu  one  suit.  The  defenses  are  distinct 
and  entirely  independent  of  each  other,  and  separate  judgments 
could  be  entered.  It  would  be  unjust  to  deprive  one  party  of  the 
right  of  removing  his  suit,  because  another  action  against  otliei 
parties  was  allowed  to  be  united  in  the  same  suit,  and  I  do  not 
think  that  a  statute  of  this  State  can  have  that  effect  upon  the  right 
of  removal  by  other  parties  under  a  Federal  law.  It  is  not  neces- 
sary to  determine  whether  such  removal  would  carry  the  suit  against 
the  other  parties  into  the  Federal  court  or  not.  My  opinion  is  that 
^t  would  not,  and  that  by  the  removal  the  action  would  become 


JANUARY  TERM,  1873.  670 

Cook  T.  The  State  National  Bank  of  Boston. 

teyered,  one  going  to  the  Federal  and  the  other  remaining  in  the 
State  ocnrt 

The  last  objection  to  the  validity  of  the  remoTal  is,  that  a  cor- 
{X/ratlon  cannot  ayail  itaelf  of  the  act  of  ISO?,  by  reason  of  its 
incapacity  to  make  the  affidavit  required  by  the  act  It  is  urged  by 
connsel  that  this  act  confers  upon  one  party  extraordinary  power 
oxer  the  litigation,  enabling  it,  by  an  fts  parte  oath  of  mere  belief 
of  the  existence  of  a  fact»  which  cannot  be  contradicted,  and  after 
having  the  benefit  of  all  the  "  law's  delay  "  in  the  State  coort,  to 
remove  the  soit  to  another  court,  and  that  it  should  be  strictly  con 
strued,  and  hence  that  it  should  be  held  to  apply  to  such  a  party 
only  as  is  capable  of  entertaining  and  expressing  a  belief,  and  that 
the  affidavit  can  in  no  case  be  made  by  any  other  than  the  party 
himself. 

lliere  is  a  difference  of  opinion  among  the  members  of  the  court 
upon  the  point;  and  upon  consultation  we  have  concluded,  as 
probably  the  most  conducive  to  the  interests  of  both  parties  in 
facilitating  the  final  disposition  of  the  case,  to  sustain  the  objection 
and  hold  that  it  was  not  removed. 

This  brings  us  to  the  exceptions  at  the  trial  upon  the  merits. 
The  views  expressed  by  the  supreme  court  of  the  United  States  in 
the  recent  case  of  Merchants*  Bank  v.  Tins  Same  Defendant^  10 
Wall.  604,  and  which  accord  with  repeated  decisions  of  this  court, 
render  an  elaborate  discussion  unnecessary. 

The  certification  of  a  check,  if  written  out,  would  contain  a 
statement  that  the  drawer  had  funds  sufiicieut  to  meet  it  in  the 
bank  applicable  to  its  payment,  and  an  agreement  on  behalf  of 
the  bank  that  these  funds  should  be  retained  and  paid  upon  the 
-check  whenever  it  was  presented.  The  cashier  has  a  right,  by  vir- 
tue of  his  office,  to  make  this  certificate  when  the  drawer  has  funds. 
He  is  the  custodian  of  the  funds  of  the  bank  and  of  the  books ;  he 
receives  money  and  gives  vouchers  therefor;  and  whether  apon 
receiving  a  check  he  pays  it  in  money  or  gives  the  holder  a  certifi- 
cate of  deposit  or  draft,  or  a  certificate  that  he  will  retain  snfiicient 
of  the  money  standing  to  the  drawer's  credit  to  pay  it  when  prf 
sented,  he  is,  in  either  case,  acting  within  the  line  of  his  duty  and 
trithin  the  scope  of  the  authority  which  necessarily  attaches  to 
his  office. 

Whether  the  bank  might  not  restrict  this  authority,  so  as  to  affect 
•The  rights  of  persons  having  notice,  is  not  material    It  is  sufficient 
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that  the  public  have  a  right  to  reganl  his  nnthority  as  co-extenriye 
with  these  duties^  and  that  such  authority  is  inherent  in  the  office. 
This  is  substantially  conceded  by  the  learned  counsel  for  the  appel- 
lants, but  they  insist  that  the  cashier  has  no  power  to  make  the  cer- 
tificate when  the  drawer  has  no  funds.  I  agree  that  he  has  not,  as 
between  him  and  the  bank,  and  the  liability  of  the  bank  is  imf  IkhmI 
upon  his  power  to  bind  them  by  such  a  contract  without  funds,  but 
upon  the  ground  that  the  bank  cannot  dispute  the  fact  that  there 
are  funds,  and  hence  the  contract  is  enforced  as  though  there  were 
ftinds  to  meet  it  It  follows  that  a  bona  fide  holder  only  can  enforce 
the  liability  against  the  bank,  where  the  certificate  is  given  in  the 
absence  of  funds. 

The  bank  having  placed  the  cashier  in  the  position  which  implies 
this  inherent  authority,  those  who  deal  with  the  bank  have  a  right 
to  infer  that  he  possesses  it,  and  although  the  exercise  of  it  in  a 
given  case  may  not  be  warranted  on  account  of  the  existence  or 
non-existence  of  some  extrinsic  fact  peculiarly  within  his  official 
knowledge,  yet  the  bank  is  responsible  instead  of  an  innocent  party, 
upon  every  principle  of  reason  and  morality.  This  principle  applies 
to  the  ordinary  relation  of  principal  and  agent,  and,  a /or^ton,  when 
the  employment  concerns  the  general  public  involving  extensive 
commercial  transactions.  Farmers^  etc,  Bank  v.  Butcherf?,  etc,. 
Bank,  16  N.  Y.  125 ;  Schuyler's  Case,  34  id.  30.  UUra  vires  can- 
not be  alleged  for  telling  the  truth,  even  by  bank  officers,  nor  can 
they  insist  upon  a  falsehood  to  the  injury  of  one  who  has  confided 
in  their  veracity. 

The  import  of  a  certification  and  the  liability  of  the  bank  upon 
the  principle  here  indicated,  legally  result  from  the  nature  of  the 
agreement  and  the  application  of  well-settled  niles  of  law.  and  do 
not  depend  upon  usage  or  custom.  Whether  it  is  compi  tent  for 
banks,  by  usage  or  express  agreement,  to  extend  their  liabilities  so 
as  to  include  cases  where  certificates  are  issued  without  funds,  to 
the  knowledge  of  the  holder,  it  is  unnecessary  to  determine.  Sel- 
PEN,  J.,  in  16  N.  Y.  128,  expressed  the  opinioTi  that  banks  have  no 
power  to  loan  their  credit  in  that  form.  It  is  clear,  however,  that 
where  such  a  certificate  is  made  without  funds,  by  a  cashier  in 
fraud  of  the  rights  of  the  bank,  no  one  but  a  bona  fide  holder  can 
enforce  it 

It  is  claimed  by  the  counsel  for  the  appellants  that  the  refusal  of 
the  bank  defendant  to  unite  with  other  banks  in  Bo&fon  in  the 
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adoption  of  a  custom  to  receive  ft'om  each  other  certified  checks  in 
payment  for  balances  and  collections,  of  which  the  Second  National 
Bank,  the  agent  of  the  plaintiff's  assignors,  and  who  receiyed  tlie 
check  in  question,  had  notice,  operated  to  charge  such  agent  with 
notice  that  the  cashier  had  no  authority  to  certify  this  particular 
check,  and  that  the  principals,  Jay  Cooke  &  Co.,  are  chargeable 
with  the  knowledge  of  their  agent ;  and  hence  that  the  plaintiff, 
having  only  their  title,  is  not  a  bona  fide  holder.  Without  inquiring 
whether  all  these  consequences  would  follow,  I  am  of  opinion  that 
the  principal  proposition  is  untenable,  viz.:  that  notice  of  the 
refusal  to  co-operate  with  the  other  banks  by  the  bank  defendant 
operated  as  a  notice  of  a  want  of  authority  by  the  cashier  to  certify 
this  check.  The  proposed  custom  of  settling  balances  at  the  clear- 
ing house  by  certified  checks  was  a  clearing  house  arrangement  for 
the  convenience  of  the  banks  themselves,  and  was  subject  to  such 
.restrictions  and  regulations  as  they  saw  fit  to  impose  or  adopt ;  but 
the  refusal  of  any  particular  bank  to  enter  into  the  arrangement 
would. not  affect  the  power  of  its  cashier  to  certify  checks  in  the 
ordinary  manner  when  the  drawer  had  funds,  nor  the  liability  of 
the  bank  to  a  bona  fide  holder  when  he  had  not. 

The  most  that  can  be  claimed  is  that  the  Second  National  Bank 
had  constructive  notice  that  the  defendant  refused  to  approve  of  the 
rew  custom,  which  was  not  only  confined  to  a  special  purpose,  but, 
for  that  purpose,  contemplated  an  unqualified  contract  on  the  part 
of  the  banks  consenting  to  it  to  be  bound  by  certifications,  without 
regard  to  the  presence  of  funds,  which,  if  valid,  could  be  enforced 
as  a  binding  contract  in  cases  where  an  ordinary  certificate  could 
not  The  case  in  9  Meta  601,  was  evidently  based  upon  the  idea 
that  the  liability  of  banks  upon  certified  checks  depended  upon  usage 
or  custom,  and  that  a  teller  did  not  possess  the  power  of  a  cashier  in 
this  respect.  The  decision  was  made  over  twenty  years  ago,  and  has 
nc»t,  as  I  am  aware,  been  repeated  by  the  courts  of  Massachusetts, 
although  the  practice  of  using  certified  checks  must  have  prevailed 
there  as  elsewhere.  It  has  been  repudiated  in  this  and  other  States, 
and  should  not  at  this  day  be  regarded  as  the  law  in  Massachusetts^ 
to  override  a  general  rule  of  construction  based  upon  principles  of 
the  common  law,  of  universal  application. 

It  is  also  urged  that  the  court  erred  in  not  submitting  the  bona 
fides  of  the  plaintiff's  title  to  the  jury.  Ordinarily  the  question  of 
good  faith  is  a  question  of  fact  for  the  jury.    Perhaps  if  a  specitic 
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requefit  to  that  effect  had  been  made  at  the  trial,  it  would  haye  been 
the  duty  of  the  conrt  to  submit  iU  although,  with  the  notioe  relative 
to  the  clearing  house  arrangement  out  of  the  way,  I  am  onable  to 
difloern  a  single  fact  in  the  case  tending  to  impeach  the  good  faith 
of  the  Second  National  Bank  in  receiving  this  check.  It  was  received 
in  part  payment  for  a  draft  of  $150,000  on  Mellen,  Ward  &  Co^ 
and  $100,000  gold  certificates  which  were  parted  with  and  delivered 
at  the  time ;  and  no  fact  is  disclosed  throwing  suspicion  apon  the 
transaction.  But  the  answer  to  the  position  is  that  no  such  request 
was  made,  nor  was  the  attention  of  the  court  called  to  it. 

The  first  six  requests  are  substantially  that,  as  a  matter  of  law,  the 
cashier  had  no  authority,  and  that  there  was  no  evidence  authoriz- 
ing the  jury  to  infer  iL  The  seventh  request  relates  to  the  effect  of 
the  notice  as  to  the  clearing  house  arrangement,  which  has  been 
already  referred  to.  The  eighth  and  ninth  are  that  Jay  Gooke  &  Co. 
and  the  plaintiff  are  chargeable  with  the  knowledge  of  their  agent;, 
and  the  tenth,  that  the  law  in  New  York  is  not  controlling.  These 
requests,  and  the  additional  one  asking  the  court  to  direct  a  verdict 
for  the  defendants,  show  that  the  defendants  expected  and  desii'ed 
the  conrt  to  dispose  of  the  case  as  a  question  of  law ;  and,  as  they 
did  not  ask  that  any  question  of  fact  should  be  submitted  to  the 
jury,  the  general  exception  to  the  direction  to  find  for  the  plaintiff 
is  not  available,  upon  appeal,  to  raise  the  question. 

The  result  involves,  evidently,  a  considerable  loss  from  the 
wrongful  act  of  the  cashier;  but  in  ethics,  as  well  as  law,  the  party 
who  employed  him,  and  clothed  him  with  the  power,  should  suffer 
the  loss  rather  than  the  party  who  parted  with  his  property  upon 
the  faith  of  the  proper  exercise  of  the  power.  Whenever  one  of  two 
innocent  parties  must  suffer  by  the  acts  of  the  third,  he  who  hai 
enabled  such  third  person  to  occasion  the  loss  must  sustain  it  2 
T.  R.  70. 

The  judgment  must  be  affirmed* 

All  concur,  except  Allbit,  J^  not  voting. 

Judffmeni  affirmsiL 
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Mbnaoh  y.  WniTWELLy  appellant. 

(»N.T.  IM.) 
PofHnorMp — mde  of  individual  interetts  —  teh&n  void  a»  to  orodUor; 

One  of  three  partnera,  with  the  consent  of  the  other  partners,  mortgaged  his 
interest  in  the  firm  property,  to  secure  an  individual  debt  to  plaintiff,  who 
sold  the  property  under  the  mortgage  and  bought  it  in  himself.  Another 
person  at  the  same  time  and  in  like  manner  became  possessed  of  another 
partner's  interest.  After  the  executions  of  the  mortgages,  but  before  the 
sale,  the  third  partner  sold  his  interest  to  a  stranger.  After  these  transac- 
tions, a  judgment  was  recovered  against  the  firm  on  firm  debts,  and  execu- 
tion was  levied  on  the  property  which  had  belonged  to  the  firm,  by  the 
defendant  as  sheriff.  In  an  action  of  trover  against,  the  sheriff,  held,  that 
plaintiff  could  not  recover,  as  he  acquired  no  title  by  the  sale  under  the  mort- 
gage as  against  firm  creditors. 

0 

Appeal  from  a  judgment  of  the  supreme  court,  rendered  at  a 
general  term  in  the  fourth  department,  afiSrming  a  judgment  in 
favor  of  the  plaintiff,  entered  upon  the  report  of  a  referee,  in  an 
action  for  taking  and  converting  personal  property. 

The  property  consisted  of  machinery,  utensils,  lumber  and  other 
chattels  formerly  owned  by  the  firm  of  J.  C.  Smith  &  Co.,  and  con- 
nected with  a  yeast  factory  carried  on  by  them.  From  the  17th  of 
August  to  the  22d  of  December,  1866,  the  firm  consisted  of  John 
C.  Smith,  HoUister  E.  Goodwin,  John  Wride,  Marietta  Huntington 
and  William  B.  Ruber t,  each  being  interested  to  the  extent  of  one- 
fifth.  The  firm  being  indebted  to  the  Geneva  National  Bank,  judg- 
ments were  recovered,  on  the  24th  of  May,  1867,  against  the  persona 
above  named,  viz.:  one  for  11,40.3.83,  and  one  for  $237.53.  The  first- 
mentioned  judgment  included  claims  to  the  amount  of  $330,  which 
accrued  after  the  withdrawal  of  Wride  from  the  firm.  Executions 
were  issued  on  these  judgments  on  the  25th  of  May,  and  placed  in 
the  hands  of  the  defendant  Ringer,  who  was  deputy  sheriff  of 
Ontario  county,  and  he  levied  upon  the  property  on  the  19th  of 
July,  1867,  and  sold  it  on  the  29th  of  that  month.  The  defendant 
Whitwell  was  sherifiT,  and  this  action  was  brought  against  him  and 
his  deputy  for  such  levy  and  sale. 

The  plaintiff  claimed  title  to  four-fifths  of  the  value  of  the  prop* 
ertv,  as   follows:    On   the   22fl  of   Docember,   1866,  John   Wrfde 
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as"igned  all  his  interest  in  the  property  and  business  of  the  flrm  te 
John  0.  Smith,  who  agreed  to  pay  the  firm  debts ;  and  on  the  4th 
of  February,  1867,  Marietta  Huntington  assigned  all  her  interest  in 
thd  firm  property  to  the  said  John  C.  Smith,  who  took  hf^r  place  in 
the  firm.  The  business  continued  to  be  carried  on  by  the  remain* 
ing  {lartnersy  under  the  same  firm  name. 

Both  of  these  transfers  were  made  with  the  consent  of  all  the 
other  members  of  the  firm,  and  in  good  faith,  without  intent  to 
defraud  the  creditors  of  the  firm. 

On  the  28th  of  February,  1867,  the  firm  then  consisting  of 
Smith,  Hubert  and  Goodwin,  and  Smith's  interest  being  three-fifths, 
he  gave  to  the  plaintiff  a  chattel  mortgage  upon  his  interest  in  the 
yeast  factory,  property,  accounts,  etc,  of  the  firm  to  secure  his  indi- 
vidual debt  to  the  plaintiff  of  $2,400,  payable  in  installments  in  two^ 
live  and  seven  months,  with  power  to  take  possession  and  sell  in 
case  of  default,  or  whenever  she  should  deem  herself  unsafe,  before 
dofaulL  The  l|^feree  fonnd  that  this  amount  was  justly  due  to  the 
^^iaintiff  for  money  loaned  by  her  to  Smith,  which  he  had  used  for 
tlie  firm,  and  for  which  it  was  indebted  to  him ;  and  that  the  mort- 
gage was  given  in  good  faith,  with  the  consent  of  all  the  partners, 
and  without  intent  to  defraud  creditors.  There  was  no  finding  as 
to  the  solvency  of  the  firm  at  the  time. 

On  the  2d  of  February,  1867,  Wm.  B.  Bnbert  had  given  a  like 
chattel  mortgage  on  his  one-fifth  interest  to  Samuel  E.  Hubert,  to 
secure  an  individual  debt  of  1500,  payable  in  five  days.  The  referdc 
found  that  this  was  a  just  debt  for  money  loaned,  and  that  the 
mortgage  was  executed  in  good  faith  to  secure  the  debt^  and  without 
any  firaudulent  intent 

On  the  10th  of  May,  1867,  the  plamtiff  and  Samuel  E.  Bubert 
took  possession  of  the  property  mentioned  in  their  respective  mort- 
gages, and,  on  due  notice,  it  was  sold  on  the  18th  of  May,  1867,  the 
three-fifths  interest  of  John  C.  Smith  being  purchased  by  the  plain- 
tiff for  11,000,  and  the  one-fifth  interest  of  Wm.  B.  Bubert  being 
bought  in  by  Samuel  E.  Bubert  for  an  amount  less  than  his  mort- 
gage. On  the  same  day,  John  0.  Smith  sold  and  delivered  to  the 
plaintiff  all  his  interest  in  a  quantity  of  lumber,  boxes  and  other 
material  then  on  the  premises,  and  belonging  to  the  firm,  for  t200, 
which  was  applied  in  part  payment  of  the  plaintiff's  mortgage 
The  referee  found  that  this  sale  was  in  good  faith,  and  without  anj 
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fraudulent  intent  This  lumber,  etc.,  was  levied  upon  and  sold  by 
the  defendants,  and  was  embraced  in  the  plaintiff's  recovery. 

On  the  same  10th  of  May,  Qoodwin,  the  only  remaining  member 
of  the  firm,  transferred  his  undivided  one-fifth  interest  in  the  prop* 
^rty  and  business  of  the  firm  to  Mary  B.  Ooodwin,  who  still  own% 
the  same,  but  never  became  a  member  of  the  firm. 

The  only  finding  of  the  referee  in  respect  to  the  solvency  of  the 
firm  at  the  dates  of  these  several  transactions  were,  that  on  the  226 
of  December,  1866,  when  Wride  withdrew  from  the  firm,  transfer- 
ring his  interest  to  Smith,  the  firm  was  largely  indebted  and  some- 
what embarrassed^  but  was  not  known  or  believed  to  be  insolvent 
by  either  Wride  or  Smith  ;  and  that  on  the  4th  of  Febniary,  18r>7, 
when  Marietta  Huntington  transferred  her  interest,  the  financial 
affairs  of  the  firm  were  about  the  same  as  they  were  on  the  22d  of 
December,  1866.  That  the  value  of  the  property  and  assets  of  the 
firm  depended  in  part  upon  the  continuance  of  its  business;  and 
that  in  case  such  business  was  continued,  and  prqperly  managed, 
the  property  and  assets  were  more  than  sufiicient  to  pay  the  debts. 

The  referee  further  found  that,  at  the  time  of  the  seizure  and  levy 
by  tlie  defendants,  the  property  was  in  possession  of  the  plaintiff 
and  Samuel  E.  Hubert,  and  was  of  the  value  of  $2,150.  That  the 
plaintiff  was  the  owner  of  an  undivided  three-fifths,  and  Samuel  E. 
Rubert  of  one  undivided  fifth  part  thereof;  and  that  on  the  loth  of 
August,  1867,  and  before  the  commencement  of  this  suit,  the  said 
Samuel  E.  duly  assigned  to  the  plaintiff  all  his  right  to  the  property 
and  cause  of  action  against  the  defendants  for  seizing  the  same. 

And  as  conclusions  of  law,  the  referee  found  that  at  the  time  of 
the  levy,  neither  of  the  defendants  in  the  execution  had  any  leviable 
interest  in  the  property,  but  that  it  belonged  four-fifths  to  the  plain- 
tiff, and  one-fifth  to  Mary  B.  Ooodwin;  that  the  bank  had  no  lien 
thereon^  and  that  the  plaintiff  was  entitled  to  recover  four-fifths  of 
the  value,  amounting  to  $1,720,  with  interest  from  the  time  of  the 
conversion. 

The  plaintiff  reooyered  four-fifths  of  the  value  of  the  property. 

W.  F.  GogswM^  for  appellants.  By  the  mortgages,  and  the  sales 
thereunder,  merely  the  undivided  interest  of  Smith  and  Rubert  in 
the  partnership  property,  subject  to  the  payment  of  the  debts  of 
the  firm,  passed.  Moody  t.  Payney  2  Johns.  Ch.  548 ;  Matter  qf 
Smith,  16  Johns.  102 ;  Story's  Eq.,  §§  667,  678.    Every  attempt  to 
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apply  partnership  property  to  the  payment  of  individaal  debts 
is  fraudulent  and  void.  Ransom  y.  Van  Deventer,  41  Barb.  307; 
Wilson  T.  Robertson,  20  N.  Y.  587.  The  mortgages  were  Toid 
because  of  the  agreement  that  the  mortgagors  should  continue  busi- 
ness with  the  mortgaged  property  for  their  own  benefit  BdgeU  y. 
Han,  9  N.  Y.  213 ;  Conkling  y.  Shdleyy  28  id.  360 ;  RussOi  y. 
TTm/w,  37  id.  591. 

E.  Countrymany  for  respondent  The  assignments  under  which 
the  plaintiff  claims  were  yalid,  and  yested  the  legal  title  to  four- 
fifths  of  the  property  in  the  plaintiff.  Dimon  y.  Hazard,  32  N.  Y. 
66 ;  Ford  v.  Williams,  24  id.  359  ;  Smith  y.  Howard,  20  How.  121 ; 
Collyer  on  Part,  §§  174,  894 ;  Story  on  Part,  §  368 ;  Willard's  Eq. 
Juris.  719 ;  Ketchum  y.  Durkce^  1  Barb.  Ch.  480 ;  Conkling  y.  Shelley, 
28  N.  Y.  360 ;  Cory  y.  Long,  2  Sweeney,  491  ;  Hoive  y.  Lawrence, 
9  Cush.  563 ;  Miller  v.  Lockwood,  32  N.  Y.  293 ;  Russell  y.  Winne, 
37  id.  591,  597  ;  Robb  v.  Mudge,  14  Gray,  634.  Where  one  partner 
assigns  his  interest  to  another,  and  retires,  the  latter  acquires  a  title 
free  from  any  lien  in  favor  of  firm  creditors,  and  may  lawfully  trans- 
fer the  property  to  pay  individual  debts.  Dimon  y.  Hazard,  32 
N.  Y.  65 ;  Smith  y.  Howard,  20  How.  Pr.  121, 124 ;  Eirby  y.  Schoan- 
maker,  3  Barb.  Ch.  47;  Ketchum  y.  Durkee,  1  id.  480;  Sage  v. 
Chollar,  21  Barb.  596 ;  Cory  v.  Long,  2  Sweeney,  491 ;  Buttiti  v. 
M.  E.  Church,  26  Penn.  St  108 ;  Allen  y.  Center  Valley  Co.,  21  Conn. 
130, 137.  The  transfers  of  interest  haying  been  made  in  good  faith, 
and  with  the  assent  of  all  the  partners,  the  property  of  the  old  fii'm 
became  yested  in  the  new  firms  respectively.  Smith  v.  Howard, 
supra;  Ex  parte  Ruffin,  6  Ves.  119,  128;  Ex  parte  Williams,  11 
id.  3,  6  ;  Story  on  Part.,  §§  307,  321,  358;  Robb  v.  Mudge,  14  Gray, 
534.  The  plaintiff  and  Robert  having  taken  actual  possession  of 
the  property  prior  to  the  seizure  and  sale  by  the  defendants,  the 
mortgagors  had  no  remaining  interest  which  was  subject  to  levy 
and  sale  on  execution.  Afattison  v.  Baucus,  1  N.  Y.  296 ;  Oalen  v. 
Brown,  22  id.  37,  39,  41 ;  Hall  v.  Sampson,  36  id.  274 ;  Levin  v, 
Russell,  42  id.  261 ;  Baltes  v.  Ripp,  3  Keyes,  210.  The  partner- 
ship estate,  so  far  as  the  rights  of  creditors  are  concerned, 
is  that  in  which  the  partners  are  jointly  interested  at  the  com 
mencemeut  of  legal  proceedings.  Dimon  v.  Hazard,  supra ;  E2 
parte  Ruffirt,  6  Ves.  119,  127 ;  Howe  v.  Lawrence,  9  Cush.  553, 
557.    In  the  absence  of  an  affirmative  finding  of  insolvency  the 
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court  will  assume,  if  necessary  to  sustain  the  judgment,  that  the 
partnerships  were  solvent  at  the  times  of  the  transfers.  Dixon  v. 
Hazard^  supra;  Orani  y.  Morse,  22  N.  Y.  323.  A  man,  though 
embarrassed,  is  solvent  if  he  has  enough  property  to  pay  his  debts. 
Curiis  V.  Leavitt,  16  N.  Y.  10,  200,  202 ;  Leitch  v.  Hollister,  4  id. 
211,  215 ;  Herrich  v.  Borst,  4  Hill,  650 ;  Bump  on  Bank.  (4th  ed.) 
448.  Partners,  while  administering  their  own  affairs,  have  the 
power,  in  good  faith  and  for  a  valuable  consideration,  to  transfer  the 
partnership  property  to  each  other  or  to  strangers.  Ransotn  v.  Van 
Devenier,  41  Barb.  307,  313 ;  Wilson  v.  Robertson^  21  N.  Y.  587 ; 
Van  Alstyne  t.  Oook,  25  id.  489,  494;  ffowe  v.  Lawrence,  9  Cush. 
553,  556;  Artisan^  Bank  v.  Treadiaett,  34  Barb.  553;  Boib  v. 
Stevens,  1  Clarke,  192.  The  legal  title  of  the  property  in  question 
could  not,  in  equity,  be  superseded  by  the  equities  of  the  partners 
or  their  creditors.  Meech  v.  Allen,  17  N.  Y.  300;  Stevens  v.  Bank 
of  Cent.  N,  Y.,  31  Barb.  290 ;  KenddU  v.  Rider,  35  id.  100.  The 
defendant  Whitwell,  from  his  relation  as  sheriff  to  Ringer,  his 
deputy,  is  equally  liable  with  him.  Waterbury  v.  Westervelt,  9  N. 
Y.  598  ;  Stillman  v.  Squire,  1  Denio,  327 ;  King  v.  Orser,  4  Duer, 
431 ;  Curtis  v.  Fay,  37  Barb.  64. 

Rapallo,  J.  The  mortgages  executed  by  John  G.  Smith  and 
William  B.  Rubert  appear  to  have  been  regarded  by  the  learned 
referee  as  transferring  an  undivided  four-fifths  of  the  corpus  of  the 
partnership  property  therein  described.  He  has  found,  as  to  th** 
mortgage  from  Smith,  that  it  was  executed  and  delivered  with  the 
assent  of  the  other  members  of  the  firm.  This  mortgage,  if  such 
be  its  true  construction,  having  been  given  to  secure  the  individual 
debt  of  the  partner,  even  if  effectual  as  to  the  firm,  by  reason  of  the 
concurrence  of  all  the  partnei*8  giving  in,  would  be  a  fraudulent 
misapplication  of  the  partnership  property,  and  void,  as  to  the 
creditors  of  the  firm,  under  the  principle  of  the  cases  of  Rafisom  v. 
Van  Deventer,  41  Barb.  307,  and  Wilson  v.  Robertson,  21  N.  Y.  587, 
unless  the  firm  were  solvent  at  the  time  the  mortgage  was  given, 
and  sufficient  property  would  remain,  over  and  above  that  devoted 
Dv  that  instrument  to  the  payment  of  the  individual  debt,  to  pay 
the  debts  of  the  firm.  The  supreme  court  have  considered  that  the 
findings  of  the  referee  fail  to  disclose  any  insolvency,  but,  on  the 
contrary,  establish  the  solvency  of  the  firm  at  the  time  the  mort* 
gages  were  given.    We  cannot  concur  in  this  view  of  the  eff<»ct  of 
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the  findings,  but  think  that  the  facts  found  show  that  the  firm  wa 
insolvent  when  the  mortgages  were  given,  and  if  there  were  an; 
doubt  upon  tliat  point,  they  clearly  establish  that  the  diversion  of 
four-fifths  of  its  properties  to  the  individual  debts  of  two  of  the 
partners  would  make  it  insolvent. 

According  to  these  findings,  the  firm  was,  in  February,  18G7.  and 
had  been  from  December,  1866,  largely  indebted  and  embarrassed, 
and  the  value  of  its  property,  and  its  consequent  ability  to  pay  its 
debts,  depended,  in  part,  upon  the  continuance  and  pro]>er  manage- 
ment of  its  business.  The  mortgages  were  given  on  the  2d  and  28th 
of  February,  1867.  If  they  were  intended  to  be  liens  upon  the 
corpus  of  the  property,  as  they  have  been  treated  by  the  referee,  and 
not  merely  liens  upon  the  surplus  which  should  belong  to  the  part- 
ners respectively  after  payment  of  the  firm  debts,  it  is  evident,  from 
the  facts  stated  as  existing  at  the  time,  as  well  as  from  the  result, 
that  their  enforcement  would  prevent  the  firm  creditors  from  col- 
lecting their  demands  out  of  the  firm  property,  and  that,  under  the 
principle  of  the  cases  cited,  they  were  fraudulent  and  void  as  to 
such  creditors.  If  so,  the  mortgagees,  by  purchasing  at  the  sale 
under  the  mortgages,  acquired  no  valid  title  as  against  such  credi- 
tors, and  the  plaintiff  was  consequently  not  entitled  to  recover. 

Assuming,  however,  that  the  mortgages  were  intended  to  pass 
merely  the  individual  interests  of  the  mortgaging  partners  in  the 
common  stock,  and  for  that  reason  were  not  fraudulent  as  to  the 
firm  creditors,  then  it  becomes  necessary  to  consider  their  legal 
effect  upon  the  rights  of  creditors  of  the  firm.  It  is  clear  that  the 
remaining  partner  was  entitled  to  the  control  of  the  firm  property 
so  long  as  he  retained  his  interest,  and  to  apply  it  to  the  firm  debts, 
and  that  the  mortgagees  acquired  only  a  right  to  the  surplus,  if  any, 
which  would  be  found  to  belong  to  the  mo]*tgagors  on  the  settle- 
ment of  the  accounts. 

And  so  long  as  any  of  the  partners  had  this  dominion  over  the 
firm  property,  it  can  hardly  be  questioned  that  it  was  subject  to 
levy  on  execution  at  the  suit  of  a  firm  creditor.  Lovejoy  v.  Bowers^ 
UN.  II..  404;  Coover^s  Appeal^  29  Penn.  St  9;  Pierce  v.  Jack-^ 
eon,  6  Mass.  243. 

But  the  point  npon  which  the  judgment  was  sustained  in  the 
supreme  court,  at  general  term,  was,  that  after  the  execution  of  the 
mortgages  H.  £.  Goodwin,  the  only  remaining  partner,  made  a 
separate  transfer,  to  a  third  party,  of  his  individual  interest  in  the 
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partnership  propertiesy  and,  on  this  ground,  it  was  held  that  when 
the  execution  was  levied  none  of  the  defendants  in  the  execution 
had  any  leyiable  interest  in  the  property  levied  upon ;  and  it  was 
further  held  that  the  plaintiff,  who  had  purchased  the  interest  of 
8.  E.  Ruberty  under  his  mortgage,  was  entitled,  by  virtue  of  the  two 
mortgages  and  of  the  purchase  at  the  sale  -under  them,  to  recover 
the  value  of  four-fifths  of  the  corpus  of  the  partnership  property 
levied  upon  by  the  defendants,  without  regard  to  the  partnership 
^ebts. 

This  position  is  not  without  authority  in  its  support  It  is 
founded  upon  the  theory  that  the  separate  transfers  of  the  individ- 
ual interests  of  all  the  partners  divested  the  title  of  the  firm ;  that 
firm  creditors  have  no  lien  upon  the  partnership  effects,  and  no 
direct  right  to  compel  their  application  to  firm  debts  in  preference 
to  individual  debts.  That  the  right  to  compel  this  application  is  an 
equity  vested  in  the  partners  themselves,  and  exists  only  as  between 
each  other.  That  so  long  as  this  equity  exists  in  any  of  the  part- 
ners, the  creditors  have  an  equity  to  compel  its  enforcement  between 
the  partners,  and  may,  by  this  means,  obtain  the  application  of  the 
partnership  properties  to  their  demands,  in  preference  to  the  indi- 
vidual d!?bts  or  separate  dispositions  of  any  of  the  partners ;  in  other 
words,  **thut  the  equities  of  the  creditors  can  only  be  worked  out 
through  the  ecpiities  of  the  partners"  From  these  premises,  the 
conclusions  have  been  dniwn,  that  if  such  equities  are  waived  or 
released  by  the  partners  themselves,  the  creditors  lose  them,  and  that 
a  transfer  of  the  individual  interest  of  a  partner  in  the  firm  pro]>« 
erty  to  a  third  person  extinguishes  the  equity  of  the  partner,  and 
consequently  that  of  the  creditors,  which  is  dependent  upon  it 
This  doctrine  has  been  carried  to  the  extent  of  holding,  that  if  the 
individual  interests  of  each  of  the  members  of  a  firm  arc  successivelv 
sold  under  executions  against  such  members,  respectively,  for  their 
individual  debts,  the  purchasers  acquire  the  corpus  of  the  property, 
free  from  the  copartnership  debts,  and  the  equities  of  the  partners 
and  partnership  creditors  are  extinguished*  Coover's  Apj>€al,  29 
Penn.  St  9. 

The  injustice,  and  it  may  be  said  the  absurdities,  which  result 
from  such  a  view,  lead  to  an  inquiry  into  its  correctness.  A  Grm 
may  be  perfectly  solvent  though  the  members  :n*e  individually  in- 
solvent yet  iu  such  a  case,  the  doctrine  that  tlte  property  of  th^ 
firm  is  divested,  and  the  equities  of  the  partners  and  pa^nership 
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creilitora  are  extinguished,  by  separate  transfers  of  the  individual 
interests  of  all  the  partners,  might  result  not  only  in  an  appropria- 
tion of  all  the  properties  of  the  firm  to  the  payment  of  the  individ* 
ual  debts,  to  the  entire  exclusion  of  the  firm  creditors,  but  to  a  meet 
unjuRtifiable  sacrifice  and  waste  of  such  properties.  For  instance, 
suppose  a  firm  to  consist  of  three  members,  each  haxut^ran  i(;iial 
interest,  and  to  be  possessed  of  assets  to  the  amount  of  $300,000, 
and  to  owe  debts  to  half  of  that  amount,  the  interest  of  each  part- 
ner, supposing  their  accounts  between  themselves  to  be  even,  is 
t50,000.  The  members  of  the  firm  are  individually  indebted.  One 
of  them  sells  his  share,  and  receives  for  it  $50,000,  which  is  its  actual 
yalue;  the  share  of  another  of  the  partners  is  sold  out  under  execu- 
tion, and  brings  its  full  value,  $50,000.  Thus  far  one  partner  remains, 
and  he  has  an  equity  to  have  the  firm  debts  paid,  and  those  who 
have  sold  out  are  protected  against  those  debts.  The  purchasers  of 
the  separate  interests  are  entitled  to  the  surplus  only;  the  joint 
creditors  still  have  their  recourse  against  the  partnership  property 
and  the  right  to  levy  on  such  of  it  as  is  subject  to  sale  on  execution ; 
but,  before  any  levy,  the  remaining  partner  sells  out  his  individual 
interest,  or  it  is  sold  out  on  execution.  According  to  the  doctrine 
applied  in  the  present  case,  and  maintained  in  the  caBe  of  Coover^$ 
Appeal,  suprOf  the  firm  property  is,  by  this  last  sale,  relieved  from 
the  partnership  debts,  the  two  shares  first  sold  are  at  once  changed 
from  interests  in  the  surplus  to  shares  in  the  corptts  of  the  property, 
free  from  the  debts,  their  value  is  doubled,  and  the  fund  which 
should  have  gone  to  pay  the  joint  debts  is,  without  any  considera- 
tion, appropriated  by  the  transferees  of  the  individual  interests  of 
the  partners. 

Such  is,  in  substance,  the  operation  performed  in  the  present  case* 
Assuming  that  the  mortgages  are  intended  to  convey  only  the  sep- 
arate interests  of  the  mortgagors  (which,  as  has  been  shown,  is  the 
only  theory  upon  which  they  can  escape  being  regarded  as  fmudu- 
lent),  the  mortgaged  property  was,  at  the  time  the  mortgages  were 
given,  liable  to  be  taken  for  the  partnership  debts.  The  mortgages 
were  but  a  slender  security,  and  their  value  dependent  upon  the  firm 
debts  being  paid.  This  state  of  affairs  continued  so  long  as  HoUis- 
ter  E.  Goodwin  retained  his  one-fifth  interest  in  the  firm.  The  firm 
ptoperty  was  legally  under  his  dominion  for  the  payment  of  fifiD 
debts,  and  the  firm  creditors,  if  they  then  ha<l  their  execution,  couid 
have  rightfully  levied  ujwn  it,  or  availed  themselves  of  Goodwin's 
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equity  as  to  auy  property  which  must  be  rt<iched  in  that  form.  But 
on  the  lOth  of  May,  1867,  Hollister  E.  Goodwin  made  a  transfer  of 
his  interest  in  the  property  of  the  firm  to  one  Mary  B.  Goodwin, 
and  on  the  same  day  the  plaintiff  and  Samuel  E.  Rubert  took  pos- 
session under  their  mortgages.  The  referee  has  not  found  what  was 
the  consideration  or  purpose  of  this  assignment  from  Hollister  E.  to 
Mary  B.  Goodwin,  nor  has  he  expressly  found  that  it  was  made  in 
good  faith.  But  the  effect  claimed  for  it  is  that  Hollister  E.  Good- 
win being  the  only  remaining  partner,  the  transfer  of  his  interest 
divested  him  of  his  dominion  over  the  partnership  property,  and  of 
ijis  equity  to  require  the  application  of  the  partnership  property 
to  the  payment  of  its  debts,  and  that  as  the  pai*tnership  creditors 
could  only  reach  the  property  through  him,  he,  by  this  transfer  or 
surrender  of  his  rights,  had  cut  off  their  access  to  it,  and  thrown  it 
into  the  hands  of  the  transferees  of  the  individual  partners,  unin- 
cumbered by  firm  debts. 

Waiving  any  question  as  to  the  hana  fides  of  this  transaction,  the 
referee  not  having  found  it  fraudulent,  and  treating  the  sale  of  Good- 
win's interest  as  if  it  had  been  made  under  an  execution  against 
him,  we  come  back  to  the  question  whether  the  consequences  claimed 
do  legally  follow  from  separate  sales  of  the  individual  interests  of 
the  several  partners. 

It  would  be  a  superfluous  labor  to  trace  the  history  of  the  changes 
which  have,  from  time  to  time,  taken  place  in  the  views  of  the  courts 
respecting  the  nature  of  the  interests  of  individual  partners  in  the 
common  stock  of  a  firm,  and  the  respective  rights  of  separate  and 
joint  creditors;  but  it  is  sufficient  to  observe  that  they  have  resulted 
in  a  general  recognition  of  the  doctrine,  that  as  between  a  firm  and 
its  creditors  the  property  is  vested  in  the  firm,  and  that  no  individual 
partner  has  an  exclusive  right  to  any  part  of  the  joint-stock  until 
the  firm  debts  are  paid  and  a  balance  of  account  is  struck  between 
him  and  his  copartners,  and  the  amount  of  his  interest  accurately 
ascertained. 

The  corpus  of  the  effects  is  joint  property,  and  neither  j>artner 
separately  has  any  thing  in  that  corpus;  but  the  interest  of  each  is 
only  his  share  of  what  remains  after  the  partnership  debts  are  paid 
and  accounts  are  taken.  West  v.  Skipy  1  Ves.  Sr.  239  ;  Pox  v.  Han- 
bury,  Cowp.  445 ;  Taylor  v.  Fields^  4  Ves.  396 ;  16  id.  669,  note ;  Pierce 
v.  Jackson,  6  Mass.  243 ;  Doner  v.  Stauffer,  1  Penn.  (Penrose  A 
Watts,  see  p.  164)  198 ;  2  Kent's  Com.  (11th  ed.)  78,  iot^  •  Collyer  on 
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Pftrt.,  dd  Am.  ed.  (Perkins),  notes  to  g  822,  pp.  704  to  710;  Stoiy 
on  Part,  notes  to  §§  261»  262,  263;  Crane  y.  French^  1  Wend.  311; 
Witter  Y.  Ricfiardsy  10  Conn.  37. 

Partnership  effects  cannot  be  taken  bj  attachment  or  sold  on  exe- 
oation  to  satisfy  a  creditor  of  one  of  the  partners,  except  to  the 
extent  of  the  interest  of  snch  separate  partner  in  the  effects,  subject 
to  the  payment  of  the  firm  debts  and  settlement  of  all  accounts.  3 
Kent's  Com.  (11th  ed.)  76. 

Purchasers  of  the  share  of  an  indiyidual  partner  can  only  take 
his  interest  That  interest,  and  not  a  share  of  the  partnership 
effects,  is  sold,  and  it  consists  merely  of  the  share  of  the  surplus 
which  shall  remain  after  the  payment  of  the  debts  and  settlement 
of  the  accounts  of  the  firm.    3  Kent's  Com.  (11th  ed.)  78,  note  b. 

No  more  property  can  be  carried  out  of  the  firm  by  the  assignee  of 
one  partner  than  the  partner  himself  could  extract  after  all  the 
accounts  are  taken.    1  Ves.  Sr.  241,  Am.  ed.,  note ;  15  Ves.  557. 

No  person  deriving  under  a  partner  can  be  in  a  better  condition 
than  the  partner  himself.    Fox  y.  ffanbury,  Cowp.  445. 

A  partner  has  no  right,  by  an  assignment  of  his  interest,  to  take 
from  the  creditors  or  other  partners  the  right  to  have  their  claims 
against  the  partnership  satisfied  out  of  its  property.  A  mortgage 
made  by  one  partner,  of  his  undivided  interest,  cannot  avail  against 
the  creditors  of  the  partnership  who  attach  the  partnership  property. 
Lovejotf  V.  Bowers,  11  N.  H.  404. 

These  principles  have  been  enunciated  in  a  great  number  of  cases 
where  some  one  at  least  of  the  partners  retained  his  equity  to  have 
the  firm  debts  paid,  and  the  rights  of  the  creditors  to  assets  or  pro- 
coeds,  which  have  come  under  the  control  of  a  court  of  equity,  have 
been  worked  out  through  the  equity  of  that  partner.  But  I  find 
no  case  in  which  the  consequences  of  transfers  of  the  separate  inter- 
ests of  all  the  partners  to  outside  parties  has  been  considered,  except 
the  case  of  Doner  v.  Stauffer  1  Penn.  (Penrose  &  Watts)  198,. and 
Ooover^s  Appeal,  29  Penn.  St  9,  before  referred  to.  In  neither  of 
these  cases  is  the  point  adjudicated,  for  in  both  cases  the  joint  cred- 
itors intervened  before  the  sale  of  the  interest  of  the  last  remaining 
partner,  and  their  right  to  priority  was  sustained ;  though  the  opin- 
ion of  the  court  was  expressed  as  to  what  the  result  would  have  been 
if  all  the  individual  interests  had  been  first  sold. 

There  is  another  class  of  cases  in  which  the  partnership  effecfct 
have  been  held  to  be  liberated  from  liability  to  be  applied  to  partner- 
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ship  debts  in  preferenoe  to  the  separate  debts  of  one  partner;  that 
is  where  a  bona  fide  sale  has  been  made  by  a  retiring  partner,  in  a 
solyent  firm  of  two  members,  to  his  copartner,  the  latter  assuming 
the  debts.  In  such  a  case  it  is  settled  that  the  property  formerly  of 
the  partnership  becomes  the  separate  property  of  the  purchasing 
partner,  and  that  the  jMtrtnership  creditors  are  not  entitled  to  any 
preference  as  against  his  indiyidnal  creditors  in  case  of  his  sabse- 
quent  insolvency.  Ex  parte  Buffin,  6  Ves.  119 ;  Dinum  t.  Hazard. 
32  N.  Y.  65.  But  in  those  cases  the  joint  property  was  converted 
into  separate  property  by  the  joint  act  of  all  the  members  of  the 
firm.  They  had  power  to  dispose  of  the  corpus  of  the  joint  prop- 
erty, and  the  exercise  of  that  power,  when  free  from  fraud,  divested 
the  title  of  the  firm  as  efTectually  as  if  they*  had  united  in  a  sale  to 
a  stranger.  It  remained  subject  to  execution  for  firm  debts  so  long 
as  it  continued  in  the  hands  of  the  purchasing  partner.  It  is  con- 
ceded that  the  creditors  have  no  lien  which  would  afFect  the  title  of 
a  purchaser  from  the  firm.  But  the  question  now  is,  what  is  the 
effect  upon  the  title  of  the  firm,  as  between  it  and  its  creditors,  of 
transfers  by  the  partners  severally  of  their  respective  interests  to 
third  persons  ?  Where  the  property  remains  in  specie,  and  no  act 
has  been  done  by  the  firm  to  divest  its  title,  but  the  partners  have 
miide  separate  transfers  of  their  respective  individual  interests  to 
different  persons,  is  it  still  to  be  regarded,  as  to  firm  creditors,  as 
firm  property,  or  has  it  become  the  absolute  property  of  the  several 
transferees  of  the  interest  of  the  individual  partners  ? 

it  has  been  shown  that  no  share  in  the  corpus  of  the  property 
passed  by  either  of  these  transfers  separately,  but  merely  an  interest 
in  the  surplus,  and  which  should  be  ascertained  on  an  accounting 
after  payment  of  the  firm  debts.  But  it  is  claimed  that,  when  all 
the  partners  have  assigned,  their  interest  in  the  property  is  divested, 
and  their  equity  is  destroyed,  and,  therefore,  the  property  is  released 
from  the  debts,  and  what  was,  at  the  time  of  the  assignment,  a  share 
of  a  contingent  surplus,  has  been  converted  into  a  share  of  the 
corpus  of  the  property.  Is  this  position  sound?  When  a  partner 
sells  his  interest  in  a  ^rm  to  a  person  other  than  his  copartner,  or  it 
is  sold  on  execution  against  him,  does  he  thereby  lose  all  equity  to 
have  the  firm  debts  paid  out  of  the  assets  ? 

When  he  sells  to  his  copartner  he  relies  upon  his  assumption  of 
the  partnership  debts,  and  unless  he  stipulates  for  an  application  of 
the  assets  to  that  purpose,  he  parts  with  all  lien  upon  them.     But 
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when  he  sells  to  a  stranger  not  liable  for  the  deb^,  or  his  interest  is 
sold  on  execution^  is  not  the  right  to  have  the  debts  paid  out  of  the 
property  a  right  of  indemnity  personal  to  himself,  and  which  does 
not  pass  by  the  sale  ?  Gould  it  be  tolerated  that  the  interest  of  a 
partner  should  be  sold  under  execution  against  him,  on  which  sale 
only  the  value  of  his  interest  in  the  surplus  could  be  realized,  and 
that  the  purchaser  should  be  allowed  to  take  the  corpus  of  the 
property  and  leave  him  liable  for  the  debts  ?  If  the  legal  effect  of 
the  transfer  were  set  forth  in  the  instrument,  it  would  be  seen  that  all 
the  purchaser  acquired  was  a  right  to  an  account,  and  to  the  part- 
ner's share  in  the  surplus,  after  payment  of  the  debts  when  ascer- 
tained, and  that  he  had  no  nght  to  that  part  of  the  property  which 
was  required  for  the  payment  of  debts ;  that  the  sale  was  subject  to 
the  debts.  3  Eents.  Com.  76-78.  Tlie  partner  whose  share  was 
sold  would  manifestly  have  an  interest  in  the  protection  and  appro- 
priation of  that  part  of  the  property  in  discharge  of  his  own  liability 
to  the  firm  creditors. 

I  do  not  see  how  this  right  can  be  affected  by  the  question  whether 
the  separate  interests  of  all  or  only  one  of  the  partners  is  thus 
•old.  Each  of  the  purchasers  would  acquire  an  interest  merely  in 
the  surplus,  and  each  partner  whose  interest  was  sold  would  have 
the  right  to  indemnity  against  the  firm  debts  by  the  application  to 
such  debts  of  so  much  of  the  property  as  might  be  necessary  for  the 
purpose.  These  debts  must  have  been  taken  into  consideration  in 
fixing  the  price  of  the  interest  sold,  and  consequently  allowed  to  the 
purchaser,  and  the  partnership  assets  are  the  primary  fund  for  their 
payment  The  case  differs  materially  from  a  sale  by  a  retiring  co- 
partner to  his  copartner,  who  is  personally  liable  for  the  debta 
directly  to  the  creditors ;  but  even  such  a  sale  is  valid  only  when 
there  is  no  insolvency  at  the  time.  To  sell  to  an  insolvent  partner 
would  be  a  clear  fraud.  How  much  more  clearly  apparent  would 
be  the  injury  to  creditors  by  a  sale  to  a  person  not  liable  for  the 
debts,  if  such  sale  had  the  effect  to  relieve  the  property  from  them. 

It  can  hardly  be  necessary,  where  the  firm  property  remains  in 
specie  and  is  tangible  and  capable  of  being  levied  upon,  to  resort  to 
the  equities  of  the  partners  in  case  there  has  been  no  transfer  by 
the  Brm,  and  the  only  adverse  claimants  are  assignees  of  the  indi- 
vidual interests  of  the  several  partners  for  tlieir  separate  debts.  The 
right  of  the  firm  creditor  to  levy  on  property  thus  situated  can  be 
sustained  on  two  grounds.    If  the  effect  of  any  of  these  transfers  it 
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to  direst  the  title  of  the  liim,  then,  if  effected  by  the  acts  of  the 
{Mutner,  they  are  clearly  fraudulent  and  yoid  as  to  firm  creditors,  i%& 
is  shown  in  the  cases  of  Ransom  v.  Van  Devenier,  41  Barb.  307 
and  Wilson  y.  Robertsony  21  N.  Y.  587.  An  appropriation  to  the 
individual  debt  of  one  partner  of  any  part  of  the  firm  property* 
even  with  the  assent  of  his  copartners,  is  illegal  and  void,  provided 
the  firm  is  not  left  with  sufiiciont  to  pay  its  debts.  How  absurd  it 
would  be  to  hold  that  all  of  the  partners,  by  making  separate  assign- 
ments of  their  respective  shares  in  the  firm  property  to  their  indi- 
vidual creditors,  could  effectually  divest  the  firm  of  all  its  property 
and  apply  it  to  their  individual  debts,  leaving  nothing  for  the  part- 
nership creditors.  But  the  simple  solution  of  the  question  is  to 
hold  that  the  title  of  the  firm,  as  between  it  and  its  creditors,  to 
the  corpus  of  the  property,  or  at  least  to  so  much  of  it  as  is  necct- 
sary  for  the  debts,  is  not  divested  by  these  separate  transfers  to 
strangers. 

As  is  stated  by  Prof.  Parsons,  in  his  work  on  Partnership  (chap 
10,  §  1,  pages  356  to  3G2,  2cl),  a  partnership,  though  neither  i 
tenancy  in  common  nor  a  corporation,  has  some  of  the  attributes 
of  both.  The  well-established  rule  which  excludes  creditors  of  the 
several  partners  from  the  partnership  property  until  that  has  paid 
the  debts  of  the  partnership  is  derived  from  the  acknowledgment 
that  a  partnership  is  a  body  by  itself.  In  its  relation  to  its  creditors 
it  is  placed  upon  the  basis  of  having  its  own  creditors  and  possess- 
ing its  own  property,  which  it  applies  to  the  payment  of  its  debts, 
and  after  this  work  is  done,  there  is  a  resolution  of  the  body  into 
its  elements. 

Until  some  act  is  done  by  the  firm  to  transfer  the  joint  interest, 
no  separate  act  of  either  or  all  of  the  partners,  or  proceedings  against 
them  individually  with  reference  to  their  individual  interests,  should 
be  held  to  affect  the  title  of  the  firm  so  as  to  preclude  a  creditor  of 
the  firm,  having  a  judgment  and  execution,  from  levying  upon  the 
joint  property.  To  hold  that  separate  transfers  of  their  individual 
shares  by  the  several  partnei-s  can  convoy  a  good  title  to  the  whole 
property,  free  from  the  joint  debts,  would  be  to  return  to  the  doc- 
trine, long  since  exploded,  that  partners  hold  by  moieties  as  tenants 
in  common.  In  the  present  advanced  stage  of  the  law  upon  thie 
subject,  no  established  rule  is  violated  by  holding  that  the  title  ol 
the  firm,  as  between  it  and  its  creditors,  cannot  be  divested  by  the 
acts  of  the  partners  severally,  not  in  the  business  of  the  firm,  nor 
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bj  the  separate  creditors  of  members  of  the  firm  (further  than  snob 
temporary  interraption  of  the  possession  as  may  be  necessary  ta 
enable  the  officers  of  the  law  to  make  an  effectual  sale  of  the  inter* 
est  of  the  debtor  partner).  This  view  does  not  recognize  any  lien 
of  partnership  creditors  upon  the  firm  property.  The  firm  haye 
power  to  dispose  of  it  without  regard  to  the  creditors,  provided  the 
disposition  be  not  fraudulent.  But  the  individual  members  or  their 
creditors  ought  not  to  have  any  such  power,  and  all  transfers  made 
by  them  for  individual  purposes  should  be  held  inoperative  upon 
the  corpus  of  the  property,  so  long  as  there  are  firm  debts  unpaid 
for  which  the  property  is  required.  As  against  firm  creditors,  no 
greater  effect  should  be  given  to  such  transfers  when  made  by  all 
the  partners,  separately,  than  when  made  by  a  portion  of  them ;  but 
the  property  should  be  deemed  to  continue  in  the  firm  until  its  title 
has  been  divested  by  some  act  of  the  firm. 

Mv  conclusion  is  that,  as  between  the  firm  of  J.  0.  Smith  &  Oow 
and  its  creditors,  the  property  levied  upon  by  the  defendants  re- 
mained the  property  of  the  firm,  and  subject  to  levy  on  execution 
against  it,  notwithstanding  the  transfers  by  the  several  partners  of 
tiieir  respective  individual  interests. 

I  have  not  adverted  to  the  changes  which  took  place  in  the  firm 
by  the  retirement  of  John  Wride  and  M.  Huntington,  and  the 
ti'ansfer  by  them  of  their  interests  to  J.  G.  Smith,  intermediate  the 
contracting  of  the  debt  to  the  Bank  of  Geneva  and  the  levy,  the  effect 
of  these  changes  being  fully  considered  in  the  opinion  of  my  learned 
associate,  Allen,  J. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  witli 
oosts  to  abide  the  event. 

Allbk,  J^  delivered  a  concurring  opinioiL 
All  concur  in  both  opinions. 

FoLQEB  and  Akdbbws,  JJ.,  not  sitting. 
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St.  Luke's  Uome  fob  Ikdioent  Christian  Females  t.  Ah 

ASSOOIATIOK  FOB  THE  RELIEF  OF  RESPECTABLE  AOED  IkDIOEIIT 

Females  ik  the  City  of  New  York,  impleaded,  etc.,  appellant* 

(68N.Y.19L) 
WUl — eoMtmetion  of-^ind&niitjf  of  legalee. 

A  testator  bequeathed  $20,000  to  the  "  Society  for  the  relief  of  Indigent  Aged 
Females."  The  plaintiff, "  St.  Luke's  Home  for  Indigent  Christian  Females,'* 
and  the  defendant,  "  An  Association  for  the  Relief  of  Respectable  Aged 
Indigent  Females  in  the  city  of  New  York,"  each  claimed  to  be  the  legatee 
intended.  EM  that,  the  defendant's  name  answering  more  closely  to  that 
In  the  wiU,  it  was  entitled  to  the  bequest. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  of 
New  York,  at  general  term,  affirming  a  judgment  at  special  term 
in  fayor  of  the  plaintiff. 

The  action  was  brought  against  the  appellant  and  the  executors 
of  the  last  will  and  testament  of  John  Van  Alstyne,  deceased,  to 
obtain  an  interpretation  of  certain  bequests  in  the  will  and  codicil, 
and  to  compel  the  payment  of  the  amounts  to  the  plaintiff  as  the 
corporation  intended. 

The  clause  in  the  will  was  as  follows:  ''Ninth.  I  gire  and 
bcquet.th  to  the  society  for  the  Relief  of  Indigent  Females,  $5,000." 

The  first  clause  of  the  oodicil  was  as  follows :  ''  I  give  to  the  fol« 
lowing  named  legatees  the  sums  hereinafter  mentioned,  in  addition 
to  the  amounts  giyeu  them,  respectively,  in  and  by  my  last  will  and 
testament:  ♦  ♦  ♦  To  the  Society  for  the  Relief  of  Indigent 
Aged  Females,  $20,000." 

Samuel  Handy  for  appellant  Acquaintance  with  an  institution 
or  even  a  declared  intent  to  bequeath  to  it  is  not  sufficient  to 
counter-balance  greater  similarity  in  name,  in  a  bequest  to  another 
institution.  Wilson  v.  Squires,  1  Y.  &  C.  656.  The  religious 
opinions  of  the  testator  are  of  slight  consequence  in  interpreting 
his  meaning  Robertson  v.  Bullions^  11  N.  Y.  243,  and  cases  cited. 
When  it  is  impossible  to  determine  which  of  the  two  institutions 
was  meant,  the  court  will  divide  it  between  thenL  Bennett  v.  J9ay« 
ter,  2  Beav.  81;  Simon  v.  Barber^  5  Russ.  112;  Smith  v.  CamphM^ 
i'j  Ves.  400. 
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S,  P.  Nash,  for  respondent  A  legacy  may  be  given  to  a  corpora* 
tion  either  by  its  corporate  name  or  by  description.  Button  v.  Am, 
Tract  Society,  23  Vt  336 ;  In  re  Gregory,  11  Jur.  N.  S.  634 ;  Smith 
▼.  Smith,  1  Edw.  189 ;  4  Paige,  271 ;  N.  Y.  hist.  v.  How's  Eoirs,  19 
N.  Y,  84 ;  Re  Briscoe's  Trusts,  26  Law  Times,  149.  Evidence  of 
the  testator's  religious  opinions  is  of  importance  in  detenniaing  bis 
intent  Id.  There  is  no  error  of  the  court  below  for  this  court  to 
review.  Clark  v.  Wise,  46  N.  Y.  612 ;  Wagner's  Apj^eal,  43  Penn. 
St  102. 

Allen,  J.  The  testator,  by  his  original  will  bearing  date  in 
October,  1865,  and  a  codicil  made  in  June,  1868,  gave  two  sums  of 
^,000  and  S20,000,  respectively,  to  a  single  institution  named  and 
•described  as  "  The  Society  for  the  Relief  of  Indigent  Aged  Females." 

There  are  but  two  claimants  of  these  bequests,  both  incorporated 
institutions,  and  neither  bearing  precisely  the  name  used  m  the  will 
and  codicil,  but  each  administering  a  worthy  charity,  more  or  less 
closely  assimilating  to  that  indicated  by  the  terms  of  the  bequests. 

No  one  is  here  to  contend  that  the  bequests  are  void  for  uncer- 
tamty,  or  invalid  for  any  reason,  or  that  the  testator  did  not  have 
in  his  mind,  and  name  in  his  will,  as  the  beneficiary  intended,  one 
of  these  institutions. 

A  bequest  would  not  be  held  void  for  uncertainty  as  to  the  legatee, 
€xcept  when  it  was  found  impossible,  either  from  the  words  used 
alone  or  in  connection  with  such  extrinsic  evidence  as  would  be 
competent,  to  determine  with  reasonable  certainty  the  person  or  cor- 
poration intended. 

It  is  well  settled  that  an  imperfect  or  inaccurate  description  of  a 
person,  natural  or  corporate,  will  not  defeat  a  gift  or  grant 

When  there  are  two  corporations,  neither  of  which  precisely  an- 
swers the  description  of  the  will,  and  both  answering  equally  well, 
and  there  are  no  circumstances  which  would  incline  the  court  to 
believe  that  the  testator  meant  the  one  rather  than  the  other,  it  is 
possible,  under  the  law  in  this  State,  the  gift  would  fail,  althougli 
the  courts  in  England,  as  it  seems,  would  divide  the  legacy,  and  thuj 
give  effect  to  the  general  intent  of  the  testator,  although  partially 
departing  from  his  particular  intent  Al chins*  Trust,  L.  R,  14 
£q.  Gas.  230.    This  rule  has  not  boon,  as  yet,  established  with  us. 

It  is  not  necessary  that  a  corporation  should  be  designated  by  ita 
corporate  name  to  entitle  it  to  take  as  legatee.     It  is  sufficient  if  it 
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is  80  described  that  its  identity  can  be  established,  that  is,  so  that  it 
may  be  distinguished  from  any  other.  T/ie  New  York  Institution 
for  the  Blind  v.  Ha7o'i<  Executors,  10  N.  Y.  84;  Bernasconi  v. 
Atkinson,  10  Hare,  345 ;  Smith  v.  Smith,  4  Paige,  271. 

The  name  is  but  one  of  several  ways  of  identifying  a  person  or 
corporation.  A  testator  might,  under  some  circumstances,  be  less 
likely  to  mistake  the  objects  and  purposes  of  a  corporation  than  the 
precise  title  given  by  the  act  of  incorporation.  If  there  are  two 
ccrporatiouSy  neither  of  which  can  claim  under  the  precise  name 
used  by  the  testator,  the  question,  if  the  name  rather  than  the 
desrription  is  to  control,  is,  which  of  the  two  is  best  or  most  nearly 
destribed  by  the  name ?  And  if  the  description  is  to  prevail,  then 
the  question  is,  which  of  the  two  will  best  and  most  closely  answer 
to  the  delineation  of  the  corporation  by  the  testator?  If,  from  tlie 
will  and  the  charters  of  the  two  corporations,  the  court  can  deter- 
mine which  of  the  two  was  intended  by  the  testator,  there  can  be 
no  resort  to  other  evidence  in  aid  of  the  interpretation.  In  other 
words,  if,  with  a  knowledge  of  the  name  of  the  two  corporations 
and  of  their  general  character  and  purposes  as  declared  by  the  laws 
of  their  creation,  there  is  no  latent  ambiguity,  there  is  no  necessity 
for  a  resort  to  parol  evidence,  and  it  would  not  be  allowable. 

If  there  were  no  institution  in  the  city  of  New  York  for  the  relief 
of  indigent  aged  females  other  than  the  defendant,  it  would  not  be 
an  open  question  as  to  its  right  to  the  legacies.  77ie  New  York 
Institution  for  tJie  Blind  v.  Hotv's  Executors,  supra.  The  substan- 
tial agreement  in  name  and  entire  harmony  with  the  description 
would  clearly  establish  its  identity  with  the  institution  named  in 
the  will.  The  name  in  the  will  is  very  nearly  the  baptismal  name 
of  the  defendant.  Substitute  the  word  "association"  for  "societv,** 
and  insert  "respectable"  before  "  aged,"  and  we  have  the  corporate 
name  of  the  defendant  with  entire  accui*acy,  save  the  transposition 
of  two  words  not  affecting  the  meaning.  The  adoption  of  "  society  " 
for  "  association,"  as  the  most  usual  word,  was  a  very  natural  mis- 
take by  one  not  having  the  charter  before  him.  The  latter  is  an 
unusual  word,  and  one  not  likely  to  occur  to  any  one  having  occa- 
sion to  refer  to  the  institution  by  name.  The  word  "indigent"  is 
rather  surplusage  in  tl^  title,  for  none  but  that  class  would  need 
temporal  relief,  and  in  establishing  and  supporting  a  society  for  the 
relief  of  aged  females,  the  necessity  of  the  objects  of  the  charity 
would  be  implied.    A  variation  in  words  and  syllables  in  namin;^  A 
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oorporation  is  not  neoessarily  a  misDomer.  The  omissiou,  truifl- 
position  or  alteration  of  some  of  the  words  composing  the  name,  if 
there  is  enough  to  show  that  there  is  such  an  artificial  being,  and 
to  distinguish  it  from  all  others,  will  not  yitiate  a  gift  or  grant. 
Newport  Mech.  Man,  Co.  v.  Starbirdy  10  N.  II.  123 ;  A.  &  A.  on 
Corp.,  §  99,  and  cases  cited;  id.,  §  185,  and  cases  cited  in  note  3. 

The  identity  of  the  defendant  with  the  corporation  named  in  the 
will  is  apparent  from  the  name,  in  the  absence  of  evidence  that 
there  is  another  corporate  body  of  the  same  or  similar  name.  Tlie 
names  are  in  substance  the  same,  and  almost  identical  in  the  words 
of  which  the  names  are  composed. 

The  corporate  purposes  and  objects  of  the  defendant  are  pre- 
cisely those  called  for  by  the  descriptiye  name  given  it  by  the  tes- 
tator. That  is,  the  charity  is  precisely  that  indicated  by  the  name 
adopted  by  the  testator  to  designate  the  object  of  his  bounty  as  weU 
as  that  indicated  by  its  actual  name.  The  charity  is  general,  anre- 
stricted,  including  all  coming  within  the  description  of  indigent 
and  aged  and  belonging  to  the  female  sex.  The  only  qualification 
or  limitation  is  found  in  the  charter  title  of  *'  respectability ; "  but 
that  is  unimportant.  It  merely  indicates  a  charity  for  honest  pov- 
erty.,  as  distinguished  from  poverty  associated  with  crime. 

The  necessary  inference  is,  that  the  testator  meant  the  defendant, 
having  a  name  so  nearly  that  used,  and  administering  a  charity  so 
well  defined  by  the  name  chosen  io  designate  the  legatee,  in  the 
absence  of  evidence  of  an  institution  having  the  precise  name  ns«d 
by  him. 

It  is  claimed,  however,  that  the  plaintiff  is  equally  well  described 
by  the  testator,  and  that  the  circumstances  clearly  establish  it^ 
identity  with  the  corporation  named  in  the  will.  The  charter 
name  of  the  plaintiff  is '' St.  Luke's  Home  for  Indigent  Christian 
Females."  It  contains  but  two  of  the  descriptive  words  found  in 
the  will,  "indigent  and  "females."  The  other  parts  of  the  title 
or  name  serve  to  give  the  institution  its  distinctive  character,  and 
have  no  counterpart  in  the  descriptive  title  of  the  institution  to 
which  the  legacies  are  given.  St  Luke's  Home  is  not  synonymous 
with  "society,"  or  an  "association  for  the  relief"  of  the  class  to  be 
benefited.  The  prefix  is  significant,  and  indicates  very  clearly  a 
religious,  if  not  a  denominational  institution,  in  opposition  to  a 
general  or  public  charity.  It  is  a  name  or  title  which  would  not  be 
likely  to  be  forgotten  or  overlooked  by  one  leaving  or  taking  an 
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interest  in  the  charity.  *^  Home/'  as  used,  does  not  indicate  a  pro- 
yision  for  general  relief  to  be  famished  as  the  necessities  of  the 
poor  shonld  require,  either  at  the  house  of  the  institution  or  else* 
where,  as  is  practiced  by  the  defendant,  but  rather  the  proyiding  a 
permanent  residence  for  the  beneficiaries  of  the  charity,  and  when 
read  in  connection  with  the  constitution  and  regulations  of  the 
{:laiutifr,  it  is  found  that  the  furnishing  of  a  genial  christian  home 
for  those  who  have  been  in  better  circumstances,  but  have  become 
t educed,  is  really  meant.  Tn  other  respects  the  beneficiaries  of  the 
charity  are  confined  within  a  limited  class  of  communicants  in  a 
single  denomination  of  Christians,  and  other  conditions  are  found 
incompatible  with  the  charity  described  in  the  will,  while  the  dis 
tinctiye  qualification  of  age  in  the  objects  of  the  relief  is  wanting. 

The  institution  of  the  plaintiff  is  worthy  and  well  entitled  to  the 
sympathy  and  support  of  the  church  of  its  creation  and  control. 
Not  one  word  can  be  said  against  its  objects,  or  the  terms  and  con* 
ditions  annexed  to  the  relief  granted.  This  is  only  one  of  the  many 
charities  of  that  denomination  of  Christians,  and  but  a  single  class 
was  had  in  yiew.  The  institution  was  doubtless  organized  to  meet 
a  special  want  and  accomplish  one  good  work,  leaying  other  works 
of  beneyolence  to  be  cared  for  by  other  instrumentalities.  The 
criticism  of  the  name  and  of  the  organization  is  not  intended  to 
depreciate  the  charity,  but  merely  to  show,  as  it  does  conclusiyely, 
that  neither  in  its  name,  nor  its  objects  and  purposes,  has  it  as  close 
a  resemblance  to  the  charity  or  charitable  institution  named  and 
described  in  the  will  of  the  testator  as  has  the  defendant  in  both. 

A  general  charity  for  "  indigent  aged  females  "  was  intended  by 
the  testator,  and  the  plaintiff  is  a  charity  similar  in  character  but 
essentially  diiferent  in  its  details.  The  words  found  in  the  plain- 
tiff's title,  which  are  not  in  the  testator's  description,  are  important, 
of  the  essence  of  its  administration,  and  necessarily  take  it  out  of 
the  description  of  the  charity  meant  by  the  will.  In  re  Alchin^ 
TVust,  supra;  Bradshaw  y.  BradsIiaWf  2  Y.  &  0.  74;  WihotiT. 
Squire,  1  Y.  &  C.  Gh.  654.  In  each  of  the  cases  cited  legacies  were 
adjudged  to  institutions  haying  names  very  materially  differing  from 
those  used  by  the  testators  to  designate  the  deyisees,  and  to  those  of 
the  contesting  claimants  most  nearly  answering  to  the  designations 
of  the  will,  and  most  in  harmony  with  the  intent  of  the  testator,  as 
manifested  by  the  terms  of  tlie  bequest. 

In  Cromie^s  Heirs  y.  lAncisville  Orphan  Homey  etc.,  3  Bush  (Ky.), 
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8669  a  gift  by  will  to  the  Presbyterian  Orphan  Asylum  of  Lonisyille 
was  adjndged  to  the  Louisyille  Orphan  Home  Society,  upon  proof 
that  it  was  generally  known  and  called  by  the  name  of  the  Presby- 
terian Orphan  Asylum,  and  in  the  same  case  "  The  House  of  Mercy, 
New  York/'  was  held  intended  in  a  gift  to  '^  The  House  of  Mercy  of 
the  city  of  New  York/'  as  against  "  The  Institution  of  Mercy," 
located  in  the  same  city.  The  court  was  of  the  opinion  there  waa 
no  ambiguity,  and  that  it  was  only  when  unambiguous  words  would 
apply  with  equal  certainty  to  different  objects  or  things,  that  extrane- 
ous testimony  was  admissible.  "  When  the  words  clearly  apply  to  a 
particular  person  or  object,  no  latent  ambiguity  can  be  established 
by  proof  aliunde  of  any  other  person  or  object  of  a  different  descrip- 
tion or  name."  Per  Robektson,  C.  J.  See,  also,  Wigram's  Ex.  Ev., 
§§  6i  ^2  ^l^d*  Eridence  of  intention  is  not  admissible  to  show  that 
where  Ihe  description  in  the  will  imperfectly  applies  to  one  person 
and  more  perfectly  to  another,  the  former  was  really  intended.  This 
is  not  regarded  as  a  strict  equivocation.  Mr.  Bedfield  says :  '^  There 
not  occurring  a  precisely  equal  ground  of  application  of  the  terms 
of  two  subjects  or  objects,  the  case  must  be  determined  upon  the 
preponderance  in  favor  of  one  as  matter  of  construction,  and  there 
is  no  occasion  to  resort  to  extrinsic  evidence."  1  Bedfield  on  Wills, 
66C,  §  13  :  Delniare  v.  Robdlo,  1  Ves.  412. 

In  re  Brnco^B  TrxistSy  20  Weekly  Reporter,  355,  a  legacy  was 
decreed  to  one  of  two  charities  claiming  it,  neither  of  which  could 
claim  under  the  general  description  of  the  will,  upon  proof  that  the 
testator  was  a  subscriber  and  a  life  director  of  the  one  and  always 
called  it  by  the  name  used  in  the  wilL  The  words  would  have  applied 
equally  well  to  either. 

In  B0mase(mi  v.  Atkinson^  10  Hare,  345,  the  name  applied  sub- 
stantiallj  to  one  of  the  contestants  and  the  description  to  the  other, 
and  which  was  meant  by  the  testator  could  not  be  determined  from 
the  will  itself  and  extrinsic  evidence  was  resorted  to,  and  the  legacy 
given  to  the  name  rather  than  the  description,  the  vice-chancellor 
concluding  his  opinion  with  the  remark :  *'  TTpon  the  whole  case  I 
am  of  opinion  that  it  is  less  likely  that  the  testator  was  mistaken  in 
the  name  of  the  legatee  than  in  some  ciroumstanoes  connected  with 
him." 

In  Buttim  T.  Th$  Am.  Trad  Society,  23  Yt.  336,  neither  of  the 
claimants  answered  the  description  in  the  will,  and  neither  came 
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Any  nearer  to  it  than  the  other.  Within  the  rule,  therefore,  the  wiU 
was  constmed  with  the  aid  of  extrinsic  circumstances. 

The  defendant  has,  substantially,  the  name  by  which  the  testator 
has  undertaken  to  designate  the  donee  of  his  charity^  and  in  its 
general  objects  and  purposes  precisely  squares  with  the  description 
and  name  in  the  will. 

The  proof  of  the  existence  of  the  plaintiff  as  a  corporate  body, 
having  so  little  resemblance  in  name  to  that  found  in  the  will,  and 
a  purpose  and  object  so  far  short  of  that  in  the  mind  of  the  testator 
as  disclosed  by  the  terms  of  the  bequest,  does  not  create  an  ambiguity, 
or  authorize  a  resort  to  extrinsic  evidence  to  determine  the  meaning 
of  the  testator.  The  testator,  with  reasonable  accuracy,  having 
described  and  named  the  defendant,  it  is  not  competent  to  show  by 
parol  that  an  institution  of  a  different  name  and  character  was 
intended.  This  would  be  to  make  a  new  will.  Delhiare  v.  RobeUOf 
1  Ves.  412.  The  name  and  description  of  the  legatee  in  the  will, 
and  the  names  of  the  two  institutions  claiming  the  legacy,  being 
placed  in  juxtaposition  and  compared,  it  will  be  seen  at  once  that 
there  is  no  uncertainty  or  room  for  doubt  as  to  which  of  the  insti- 
tutions was  meant. 

The  extrinsic  evidence  adduced  upon  the  trial  is  only  confirma* 
tory  of  the  conclusions  deduced  from  the  will  itself,  that  the  defend* 
lint's  corporation  was  the  institution  meant  by  the  testator.  It  was 
suggested  that  this  court  was  concluded  by  the  finding  of  the  court 
b(*low  of  the  intention  of  the  testator  to  designate  and  name  the 
plaintiff  as  the  donee.  The  judge  finds  this  intention  ''as  a  conclu- 
sion of  fact,  and  as  a  construction  of  said  will."  Intent  is  in  somo 
cases  a  question  of  fact,  to  be  found  and  proved  as  such.  This  is 
especially  so  when  the  intent  characterizes  the  act,  making  it  lawful 
or  otherwise,  as  it  was  done  with  or  without  a  fraudulent  or  wicked 
motive. 

In  such  cases  the  finding  of  the  fact,  by  the  court  of  original 
jurisdiction,  may  be  conclusive  in  this  court.  So,  too,  if  a  devise  or 
bequest  is  equiyocal  either  as  to  the  subject  or  the  object,  and  the 
meaning  of  the  testator  cannot  be  ascertained  by  a  construction  of 
the  will  with  the  aids  allowed  by  law,  and  the  intent  of  the  testator, 
as  proyed  by  extrinsic  eyidence,  alone  giyes  direction  to  and  controls 
the  gift,  the  intent  may  be  a  question  of  fact  which  this  court  could 
not  review. 

A  devise  or  bequest  to  "  my  nephew  John,**  the  testator  htt-'n^^ 
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two  nephews  of  that  name,  or  a  bequest  of  "  my  white  horse/'  the 
testator  having  two  white  horses,  and  nothing  in  the  will  or  the 
extrinsic  circamstanccs  to  indicate  which  nephew  or  which  horse 
was  meant,  are  familiar  examples  of  this  species  of  equivocation,  and 
permit  evidence  of  the  intent  as  a  controlling  fact  in  giving  effect  to 
the  wilL 

It  is  not  necessary  to  decide  whether,  in  such  case,  the  question  of 
fact  would  be  so.entii'ely  distinct  from  the  other  questions  connected 
with  the  construction  of  the  will  as  to  exclude  it  from  the  considera- 
tion of  this  court  But  the  judge  has  not  found  the  intent  solely  as 
a  fact,  but  also  as  a  construction  of  the  will. 

The  construction  of  a  will  or  other  instrument  m  writing  13 
always  a  question  of  law,  and  the  finding  is  inconsistent  with  itsel!. 
If  the  will,  by  the  construction  of  law,  gave  the  legacies  to  the  plain- 
tiff, the  actual  intent  proved  by  evidence  aliwide  could  not  change 
the  direction ;  and  if  the  will  was  equivocal,  so  that  the  intent  could 
give  the  direction  to  the  legacy,  that  fact,  and  not  the  legal  con- 
struction of  the  will,  was  controlling.  The  most  that  the  judge 
intended  was,  probably,  to  find  that,  construing  the  will  in  the  light 
of  the  surrounding  circumstances,  the  meaning  of  the  testator  was 
to  give  the  legacies  to  the  plaintiff.  But  in  any  view  of  the  case,  so 
long  as  the  question  is  one  of  construction,  every  court  to  which 
the  question  may  be  submitted  must  necessarily  be  entitled  to  the 
benefit  of  every  circumstance  which  the  law  permits  to  be  taken 
into  consideration,  as  tending  to  throw  light  upon  the  actual  mean- 
ing of  the  testator  in  the  use  of  particular  words  or  terms.  It  would 
be  a  farce  to  give  an  appeal  upon  the  construction  of  a  will,  and  yet 
deny  the  appellate  court  the  legal  aids  to  a  right  determination. 
This  court  must,  as  nearly  as  it  can,  and  as  the  court  below  properly 
might,  place  itself  in  the  position  of  the  testator,  acquaint  itself 
with  the  knowledge  the  testator  had  of  his  property,  and  his  rela- 
tions in  life,  and  the  claims  upon  him,  his  associations,  connections 
and  habits,  and  all  his  antecedents,  so  far  as  they  may  be  supposed  to 
have  given  form  and  character  to  the  expression  and  terms  of  his  will. 

PirsL  The  plaintiff  lays  stress  upon  the  fact  that  the  testator 
was  a  communicant  in  the  Episcopalian  church,  and  that  the  insti- 
tution of  the  plaintiff  is  one  of  the  benevolent  institutions  of  that 
church.  But  his  religious  feelings  do  not  seem  to  have  influenced, 
to  any  great  extent,  his  testamentary  act;  and  the  circumstance  is 
a  very  slight  one,  and  entitled  to  but  slight  consideration. 
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Second.  It  is  claimed  that  the  testator  onoe  (in  1863)  contributed 
twenty*fiye  dollars  to  the  institution.  He  died  in  1869 ;  and  th^ 
fact  that  be  gave  this  inconsiderable  snm  six  years  before  his  death, 
«Qd  neyer  more  took  interest  in  or  contributed  to  its  support,  de- 
pendent as  it  was  upon  the  contributions  of  the  beneyolent  for  its 
support,  would  rather  prove  that  he  was  not  particularly  partial  to 
It,  or  disposed  to  appropriate  largely  of  his  property  for  it  This 
was  one  of  the  contributions  which  gentlemen  liberally  disposed 
give  daily  to  charities  at  the  instance  of  friends,  without  having  or 
taking  any  especial  interest  in  the  particular  charity,  and  is  not 
entitled  to  any  consideration  in  giving  construction  and  elTeot  to 
the  will. 

Third.  The  evidence  of  Dr.  Eygenbrodt  is  relied  upon  as  tending 
to  show  a  favorable  inclination  of  the  testator  to  the  institution  of 
the  plaintiff.  It  is  difiScult  to  deduce  any  inference  one  way  or  the 
other  from  it.  After  the  original  will  had  been  made,  and  before 
the  making  of  the  codicil,  the  testator,  contemplating  the  establish- 
ment of  a  new  charity  upon  a  large  foundation,  consulted  his 
friend,  Dr.E.,  who  dissuaded  him  from  his  project  and  pressed  upon 
him,  under  some  name,  the  institution  of  the  plaintiff,  of  which  the 
testator  appeared  tx)  have  full  knowledge.  But  it  is  noteworthy  that 
in  all  the  interviews  the  doctor  did  not  get  from  him  an  intimation 
that  he  iiad  already  made  provision  for  it  in  his  will,  which  would 
have  been  very  natural  if  he  had  in  fact  done  so,  or  that  he  would 
in  a  codicil  or  a  new  will  remember  it.  1  am  unable  to  see  in  this 
evidence  any  thing  favorable  to  the  plaintiff's  claim. 

Fourth,  The  declarations  of  the  testator  to  his  solicitor  in  giving 
directions  for  preparing  the  codicil  are  passed  over  for  the  reason 
that  the  admissibility  of  such  evidence  is  doubtful,  and  as  it  was 
admitted  in  behalf  of  the  defendant  it  is  not  necessary  to  consider 
the  question  in  the  view  taken  of  the  merits  without  the  aid  of  this 
testimony. 

Fifth.  The  defendant  was  an  old  institution,  existing  from  1815, 
extending  the  benefits  of  its  charity  to  large  numbers,  both  at  the 
institution  and  through  the  city,  and  was  widely  and  favorably 
known,  and  it  is  not  to  be  inferred  that  the  testator  was  more 
ignorant  than  his  clergyman  and  solicitor  and  other  gentlemen  of 
infelligrnce  with  whom  he  associated.  The  plaintiff,  was  incorpo- 
f.Hiod  in  1860,  and  gives  relief  to  a  fewer  number  of  persons,  and 
«Mily  at  the  home  it  provides.  These  are  the  loading  and  prominent 
Vol.  XL  — so 
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circumstanoea  brought  oat  by  the  extrinsic  evidence,  and  they  throw 
but  little  light  upon  the  meaning  of  the  wilL  Certainly  there  is 
nothing  in  the  evidence  to  warrant  a  diversion  of  the  bequests  from 
tlie  defendant,  so  well  and  sufficiently  described  both  in  the  will 
and  codicil,  for  the  benefit  of  the  plaintiff,  to  which  tlie  terms  em- 
ployed  have  no  apparent  application. 

The  meaning  of  the  testator  is  patent,  and  the  judgment  of  the 
superior  court  must  be  reversed,  and  judgment  given  for  the  defend- 
ant, adjudging  it  entitled  to  the  legacies  given  in  the  will  and  codicil 
to  ''  The  Society  for  the  Belief  of  Indigent  Aged  Females,"  without 
oosta  to  either  party  as  against  the  other. 

All  conour,  except  Oboyeb,  J.,  not  voting. 

JudgmmU  aoeardingls^ 


MlLUB,  pbuntill  in  error,  v.  Thb  Piofu. 

(ttN.T.804.) 

Forgery — <fi<ii0tf9Mn<— «ariaiM#. 

Ketthflr  the  ladoiMinents  upon  a  check,  nor  a  revemie  stamp  attacfhiMf  UmnIo^ 
torn  anj  part  of  the  instnunent ;  and  an  omlBslon  to  set  them  forth  ia  an 
iadietment  for  forging  and  uttering  the  cheek  oonatitntes  no  varianoe.  (&e 
noUpp.  707.) 

Ebbob  to  the  supreme  court  in  the  first  department  to  review  a 
judgment  of  the  general  term  affirming  a  judgment  of  the  court 
of  general  sessions  of  the  city  and  county  of  New  York,  entered 
upon  a  conviction  of  the  plaintiff  in  error  for  forgery  in  the  third 
degree. 

The  indictment  was  for  forging  and  uttering  a  check,  set  forth 
therein.  Upon  the  check  given  in  evidence  on  the  trial  appeared 
the  indorsement  of  the  payees  therein  named,  and  a  revenue  stamp 
was  affixed  thereto. 

The  counsel  for  the  prisoner  requested  the  court  to  direct  the 
jury  to  acquit,  upon  the  ground  of  variance  between  the  indictment 
and  the  proof,  in  that  the  indictment  did  not  set  forth  the  indorse- 
ment, or  the  revenue  stamp.  The  court  denied  the  request,  and  the 
counsel  excepted. 
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Wm.  F.  Kintzing,  for  plaintiff  in  error.  The  instrument  alleged 
to  have  been  forged  must  be  set  oat  in  the  indictment  in  words  and 
figures.  People  v.  Rynders,  12  Wend.  425  ;  Rex  v.  Lyon,  2  Leach's 
C.  C.  (4th  ed.)  597 ;  Rex  v.  Mason,  2  East's  P.  0.  075 ;  State  v.  Gas- 
t07i,  2  South.  744;  Staie  v.  Twitty,  2  Hawks.  248;  Siephms  v.  State, 
Wright,  70  ;  1  East's  P.  C.  80,  and  n. ;  State  v.  Handy,  20  Me.  81 ; 

1  Whart.  Cr.  Law  (6th  ed.),  §  300 ;  2  Gabbitt's  Cr.  Law,  231.  By 
the  language  used  in  the  indictment,  the  pleader  professes  to  set 
forth  the  check  verbatim.  Com.  v.  Wright,  1  Gush.  46 ;  State  v. 
Bon)iey,  34  Me.  383  ;  Rex  t.  Gilchrist,  2  Leach's  C.  C.  (4th  ed.)  660 ; 
Rex  V.  Carter,  2  East's  P.  C.  985 ;  Rex  v.  PoweU,  1  Leach's  C.  C.  (4th 
ed.)  77;  2  East's  P.  C.  976 ;  2  Wm.  Black.  787.  If  words  are  used 
which  imply  that  a  correct  recital  is  intended,  the  instmment  mast 
be  set  out  correctly.  Rex  v.  Beach,  Cowp.  229 ;  Rex  t.  Carter,  2 
Easf  8  P.  C.  985. 

Benj.  K.  Phelps,  for  defendants  in  error. 

Rapallo,  J.  The  counsel  for  the  prisoner  claims  that  there  was 
a  variance  between  the  indictment  and  the  proof,  in  that  the  forged 
check  produced  at  the  trial  bore  the  indorsement  of  the  payees, 
while  the  indictment  set  forth  the  check  only  without  the  indorse- 
ment. There  was  no  averment  or  proof  that  the  indorsement  was 
forged.  The  charge  was  of  forging  the  check  and  uttering  it  as 
true.  The  check  was  a  complete  instrument  without  the  indorse- 
ment. The  indorsement  did  not  form  part  of  the  check,  but  was  a 
distinct  contract  It  constitutes  no  variance,  though  not  set  forth 
in  the  indictment.    Hess  v.  State  of  Ohio,  5  Ohio,  9  ;  Corn.  v.  Ward, 

2  Mass.  397 ;  2  Russell  on  Crimes,  460.  The  internal  revenue  stamp 
clearly  formed  no  part  of  the  instrument,  and  the  omission  to 
describe  it  constituted  no  variance.  People  v.  Franklin,  3  John& 
Oas.  299. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

MOTB.  —See,  to  lame  effect,  SUtU  ▼.  Matt,  10  Am.  Bep.  IBS,  end  note.— Bbp. 


708  NEW  YOftK, 


The  FInt  VaOantl  Band  of  Jvmif  (Stj  t.  LaMh. 

Thi  Fibst  National  Bank  of  Jsbset  Ctty,  appellant^  t.  LiACHi 

(MN.  T.aiO,) 

Th»  defendant  drew  Ub  check  to  the  order  of  D.,  which  wu  diaoounted  by  tae 
plaintiff.  It  was  preeented  when  due  to  the  bank  on  which  it  wu  drawn  for 
certification,  and  wu  certified  u  good.  In  the  afternoon  of  the  aame  day  it 
wu  preeented  for  pajment,  and  payment  ref need,  the  drawee  having  in  the 
intermediate  time  ■uspended.  ffM,  that  the  certification  operate^  u  a  pay- 
ment of  the  check,  u  between  the  holder  and  the  drawer,  and  the  latter  wae 
dioehaiged  from  liability. 

Appkal  from  a  judgment  of  the  supreme  court,  in  the  first 
department,  at  general  term,  aflSrming  a  judgment  in  favor  of 
the  defendant  entered  upon  a  verdict 

The  action  was  brought  upon  a  check  drawn  by  the  defendant 
upon  the  Ocean  National  Bank  for  11,410,  dated  November  21, 1871, 
and  payable  on  the  12th  of  December,  1871,  to  the  order  of  James 
Dolby.  It  was  delivered  to  Dolby  and  discounted  for  him  by  the 
plaintifEl  On  the  12th  day  of  December,  at  11  o'clock,  a.  ic.,  the 
plaintiff  caused  the  same  to  be  presented  to  the  drawee  for  cernoca- 
tion,  and  it  was  certified  as  good.  The  drawer  had,  at  that  time,  on 
deposit,  sufficient  to  pay  the  check,  and  the  amount  of  the  check 
was  charged  to  him.  Within  an  hour  or  two  thereafter  the  Ocean 
National  Bank  suspended,  and  a  receiver  was  appointed.  The  check 
was  presented  for  payment  on  the  same  day,  and  payment  being 
refused  it  was  duly  protested. 

The  court  directed  a  verdict  for  the  defendant 

WiUiam  F.  SJiepard,  for  appellant  A  check  presented  for  pay« 
ment  the  day  after  it  is  dated  is  presented  in  season.  Merchants' 
Bank  v.  SpiceVy  6  Wend.  443 ;  Mohawk  Bank  v.  Broderick,  13  id. 
188 ;  Hadeton  v.  Colbum,  2  Abb.  N.  S.  199 ;  Himmelman  v.  Hotal- 
ing,  6  Am.  Eep.  600 ;  Johnson  v.  Bank  of  N.  -4.,  6  Rob.  554.  Pre- 
sentment for  acceptance  or  certification  and  presentment  for  pay« 
ment  are  distinct  acts,  followed  by  different  consequences.  3fer^ 
chants'  Bank  v.  State  Banky  10  Wall.  604,  647;  Mead  v.  Merchant^ 
Bank,  25  N.  Y.  143, 147;  Farmers' y  etc..  Bank  v.  Butchers,  etc.  Bank, 
28  id.  425,  428 ;  Claflin  v.  Farmers*,  etc.  Bank,  25  id.  293,  297 ; 
Irving  Bank  y.WetheraM,  30  id.  335,  338;  Willets  v.  Phmnix  Bank. 
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2  Daer,  121, 181;  Harber  r.  Andermm,  21  Wend.  872;  JokmM  T. 
Bank  of  IT.  A^  5  Bob.  564. 

Loui%  C.  Waehn&r,  for  respondent. 

Peokuam,  J.  The  defendant  drew  the  check  in  controversy,  H 
was  discounted  by  the  plaintiff,  and  on  the  day  it  was  due  it  wai 
presented  by  the  plaintiff  to  the  drawee,  the  Ocean  Bank,  for  certifi- 
cation, was  certified  as  good,  and  in  the  afternoon  of  the  same  day 
was  presented  for  payment,  which  was  refused  because  between  the 
time  of  its  certificate  and  its  second  presentment  the  drawee,  the 
Ocean  Bank,  had  failed  and  gone  into  the  hands  of  a  receiver.  Did 
this  certification  operate  as  a  payment  of  the  check  as  between  these 
parties  ? 

The  theory  of  the  law  is,  that  where  a  check  is  certified  to  be  good 
by  a  bank,  the  amount  thereof  is  then  charged  to  the  account  of  the 
drawer  in  the  bank  certificate  account  Every  well-regulated  bank 
adopts  this  practice  to  protect  itself. 

The  reason  therefor  is  so  strong  that  the  law  presumes  it  is 
adopted  by  the  banks.  Smith  v.  Miller,  43  N.  Y.  171 ;  Meads  v.  The 
Merchant^  Bank  of  Albany y  25  id.  148 ;  7%«  Farmers  <§  Mechanics* 
Bank  v.  Butchers  di  Drovertf  Bank,  16  id.  125 ;  Merchants^  Bank 
V.  State  Bank,  10  Wall.  647.  It  is  found  to  have  been  done  in  this 
case. 

If  a  bank  failed  to  keep  such  account  and  to  make  such  entries, 
it  would  necessarily  incur  the  peril  of  the  failure  of  its  customers 
whose  checks  it  certified,  without  any  account  of  their  number  or 
amount,  although  it  would  be  liable  to  pay  its  certified  checks  to 
bona  fide  holders,  whether  it  had  funds  or  not  Farmers  dt 
Mechanics*  Bank  v.  Butchers  £  Droverf?  Bank,  supra. 

It  follows  that,  after  a  check  is  certified,  the  drawer  of  the  check 
cannot  draw  out  the  funds  then  in  the  bank  necessary  to  meet  the 
certified  check.    That  money  is  no  longer  his. 

If  he  apprehended  danger  from  the  suspected  failure  of  the  bank 
he  could  not  draw  out  that  money,  because  it  had  already  been  appro- 
priated by  means  of  the  check  thus  certified;  as  to  him,  it  was  pre- 
cisely  as  if  the  bank  had  paid  the  money  upon  that  check  instead 
of  making  a  certificate  of  its  being  good. 

For  that  reason  the  drawer  could  have  no  remedy  against  the 
bank,  by  any  legal  proceeding,  to  secure  himself  for  the  amount  o^ 
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that  check.  Hence,  if  the  drawer  should  get  the  dieck  back,  he 
would  strictly  be  entitled  to  get  that  money,  not  by  yirtne  of  his 
original  deposit,  but  solely  by  surrender  of  the  certified  check,  like 
any  other  holder. 

But  all  that  has  been  yet  stated  applies  with  equal  force  to  the 
acceptance  of  a  time  bill  of  exchange  before  due.  Then,  when  the 
drawee  accepts,  it  is  an  appropriation  of  the  funds,  pro  tanio,  for  the 
service  and  use  of  the  payee  or  other  person  holding  the  bill,  so  that 
the  amount  ceases  henceforth  to  be  the  money  of  the  drawer,  and 
becomes  that  of  the  payee  or  other  holder  in  the  hands  of  the 
acceptor.  Story  on  Bills  of  Ex.,  g  14 ;  1  Pars,  on  Notes  and  Bills, 
323. 

It  is  entirely  clear  that  the  acceptance  of  a  time  draft,  before  due, 
does  not  operate  as  a  payment  as  respects  the  drawer.  Its  only 
•effect  is  to  make  the  acceptor  the  primary  party  to  pay  the  draft 

But  the  parties  to  a  certified  check,  due  when  certified,  occupy  a 
different  position.  There  the  money  is  due  and  payable  when  the 
check  is  certified.  The  bank  virtually  says  that  check  is  good ;  we 
have  the  money  of  the  drawer  here  ready  to  pay  it.  We  will  pay  it 
now,  if  you  will  receive  it.  The  holder  says  no,  I  will  not  take  the 
money ;  you  may  certify  the  check  and  retain  the  money  for  me 
until  this  check  is  presented. 

The  law  will  not  permit  a  check,  when  due,  to  be  thus  presented 
and  the  money  to  be  left  with  the  bank  for  the  accommodation  of 
the  holder,  without  discharging  the  drawer. 

The  money  being  due  and  the  check  presented,  it  is  his  own  fsiult 
if  the  holder  declines  to  i*eceive  the  pay,  and  for  his  own  con- 
venience has  the  money  appropriated  to  that  check,  subject  to  its 
future  presentment  at  any  time  within  the  statute  of  limitations. 

The  acceptance  of  a  time  draft  before  due  is  entirely  different ; 
there  the  holder  has  then  no  right  to  the  money,  and  the  acceptor 
no  authority  to  pay  until  the  maturity  of  the  bill.  There  is  no 
necessity  for  presenting  a  check  for  acceptance,  like  a  time  bill,  no 
authority  for  such  presentment,  although  the  holder  has  the  right 
to  do  it.    The  authority  and  the  duty  are  to  present  for  payment 

If^  however,  the  holder  choose  to  have  it  certified  instead  of  paid, 
he  will  do  so  at  the  peril  of  discharging  the  drawer. 

He  cannot  change  the  position  and  increase  the  risk  of  th« 
drawer  without  discharging  him.    Smith  v.  MiUeTy  supra. 

This  would  not  discliarge  the   drawer  of  a  check,  who  himself 
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pioonred  it  to  be  certified  and  then  pnt  it  in  circulation.    The  reason 
of  the  rule  fails  to  apply  to  him  in  such  case. 

I  am  not  aware  of  any  direct  authority  npon  this  question;  but 
upon  principle  it  must  be  held  that  the  bank  holds  the  money,  after 
certification  to  the  holder,  not  at  the  risk  of  the  drawer,  but  of  the 
holder  of  the  check. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affiffMd. 


Whitakeb,  appellanti  t.  Whitaker,  administratrix,  eta 

(nN.T.888.) 
Promiaaorp  noU  from  htuband  to  w{fe  —  validAly, 

A.  merltorioiiB  conBldention  ii  not  laffldent,  in  equity,  to  Bustaln  a  pramlssory 
note  giren  bj  a  husband  to  his  wife,  as  against  his  collateral  heirs. 

Appeal  firom  a  judgment  of  the  supreme  court  in  the  third 
department,  at  general  term,  affirming  a  decree  of  the  surrogate  of 
the  county  of  Broome. 

Clark  Whitaker  died  November  6,  1869,  without  issue,  leaving 
his  father  and  three  brothers,  and  the  defendant,  his  widow,  him 
surviving.  On  the  27th  of  February,  1871,  the  defendant,  who  had 
been  appoint>ed  administratrix,  presented  a  petition  to  the  surrogate 
alleging  that  she  held  a  promissory  note,  made  by  the  deceased,  given 
to  her  in  his  life-time,  and  asking  that  it  might  be  allowed  as  a  valid 
claim  against  the  estate.  The  allowance  of  the  claim  was  contested 
by  the  father  and  brother  of  the  deceased.  The  defendant  pro- 
duced a  note,  signed  by  the  deceased,  for  $4,000  and  interest,  dated 
August  20, 1868,  payable  to  her  one  day  after  date.  The  only  con- 
sideration claimed  for  the  note  was,  that  the  defendant  had,  aside 
from  her  household  duties,  aided  in  the  out-of-door  work  upon  hei 
husband's  farm,  and  that  the  maker  gave  it  for  the  purpose  of  pro* 
viding  for  her  support  and  maintenance. 

The  surrogate  allowed  the  note  as  a  claim  against  the  estate. 

0.  W,  Chapman,  for  appellants. 
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H.  R.  Mygatty  for  respondent  If  necessary  to  effectuate  the 
intent  of  the  husband,  this  court  may  find  that  the  note  lesta 
upon  a  valuable  and  meritorious  consideration.  Hunt  t.  Jb&iMon, 
44  N.  T-  27;  Brooks  t,  Wwwr,  3  A.  L.  J.  283 ;  Shepard t.  Shepardr 
7  Johns.  Ch.  57.  An  agreement  between  husband  and  wife  by 
which  property  is  set  apart  for  the  separate  use  of  the  wife,  althou^ 
void  at  law,  will  be  sustained  in  equity,  unless  the  rights  of  creditors 
in  terfere.  Slanning  t.  Style^  3  Wms.  337 ;  Kelley  v.  OampMlj  1 
Keyes,  30 ;  Ohrisfs  Hospital  v.  Budgin,  2  Vem.  684 ;  Beeve's  Dom» 
ReL  38 ;  3  Paige,  452 ;  Clancy  on  Husb.  and  Wife,  272,  276 ;  1  Dev. 
Eq.  187;    1  Dessaus.  158 ;   15  Vt  527. 

Peokham,  J.  The  sole  question  m  this  case  is,  whether  a  men* 
torious  consideration  is  sufficient  in  equity  to  sustain  a  promissory 
note  given  by  a  husband  to  his  wife  as  against  his  collateral  heirs. 

The  note  cannot  be  sustained  as  a  donatio  mortis  causa.  That  is 
not  pretended ;  nor  as  a  payment  for  a  debt,  though  that  is  claimed. 
Bui  I  agree  with  the  supreme  court,  that  there  is  no  ground  for 
that  claim.  If  a  wife  can  be  said  to  be  entitled  to  higher  considera- 
tion or  compensation  because  she  labors  in  the  field  instead  of  in 
ber  household  (which  I  do  not  perceive  and  cannot  admit),  the  law 
makes  no  such  distinction.  It  never  has  recognized  the  right  to 
compensation  from  her  husband  on  account  of  the  peculiar  charac 
tor  of  her  services.  In  most  cases  she  probably  contributes  more  tc 
the  happiness  of  her  family  by  the  proper  discharge  o£  the  delicate 
and  responsible  duties  of  her  household,  than  by  any  outside  labors, 
however  arduous.  It  is  clear  that  the  law  regards  neither  as  any 
consideration  for  a  promise  founded  thereon  from  the  husband. 

Then,  is  the  meritorious  consideration  arising  out  of  his  monL 
obligation  to  provide  for  her  reasonable  maintenance  sufficient  tc 
support  this  note  ? 

Prior  to  the  decision  of  EUis  v.  NimmOy  in  1835,  Lloyd  &  Gould's 
Kep.  333,  there  were  various  dicta  in  the  English  books,  as  well  as 
in  American  reports,  to  the  effect  that,  in  cases  of  contracts  merely 
voluntary,  courts  of  equity  would  do  nothing ;  but  they  did  not 
include  therein  contracts  of  a  valuable  or  meritorious  consideration. 
Pulverstoft  v.  Pulver,  18  Ves.  84,  at  98,  in  1811 ;  Mlison  v.  Ellisony 
6  id.  662 ;  Coleman  v.  SamSy  3  Bro.  0.  0.  12 ;  1  id.  50 ;  Bunn  v. 
Winthrop,  1  J.  C.  329,  at  336.  But  in  Ellis  v.  NimmOy  Sir  Edwabd 
SuGDEN  gave  the  question  deliberate  consideration,  and  finally  dis- 
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tinctly  held  that  a  meritorious  consideration,  the  love  of  a  father 
for  his  wife  or  child,  in  that  case  his  daughter,  was  a  sufficient  con- 
sideration to  uphold  a  written  agreement  for  a  provision  for  her,, 
and  its  specific  execution  against  his  heir  was  decreed  accordingly. 

The  lord  chancellor  gave  the  question  a  good  deal  of  examination 
and  deliyered  an  able  opinion.  He  observed  that  it  was  a  singular 
circumstance  that  the  question  had  never  before  been  decided. 

It  was  clearly  then  the  first  authority  to  that  effect  in  England, 
and  I  think  it  may  be  said^  with  equal  clearness,  that  it  was  the 
last. 

It  has  neyer  been  followed  in  the  British  courts,  but  its  rule  has 
been  denied  there  whenever  alluded  to.  Holknoay  y.  Headingtojiy 
8  Sims.  324 ;  Jefferys  v.  Jefferys^  1  Crai  &  PhiL  137 ;  Dillon  v.  Cop- 
pin,  4  M.  &  0.  647;  Joyce  v.  HuttoUy  11  Irish  Ch.  129,  in  1860,  bv 
master  of  the  rolls,  stating  the  law  to  be  the  reverse  of  that  declared 
in  Ellis  T.  Nimmo;  upon  a  rehearing  in  Mlis  v.  Nimmo,  before 
Lord  Plxtnkbt,  successor  to  Sir  E.  Sugdek,  the  decree  was  affirmed, 
but  upon  other  grounds.    This  appears  by  the  report  of  the  case. 

Finally,  Sir  Edward  Sugden,  in  1846,  in  reference  to  that  case, 
remarked  that,  before  that  was  decided,  there  was  a  general  impres- 
sion that  a  voluntary  contract,  though  meritorious,  could  not  be 
enforced  in  this  court,  and  that  impression  has  not  been  overruled. 
I  drew  the  distinction  between  a  mere  voluntary  agreement  and  a 
voluntary  agreement  to  provide  for  a  wife  or  a  child  —  I  did  not  carry 
it  further  —  which  I  thought  and  still  think  ought  to  be  enforced; 
but  I  consider  that  decision  to  be  overruled  by  the  current  of  opinion 
and  authority,  and  I  have  no  desire  to  support  it  against  the  general 
opinion.    Moore  &  Crofton,  Janes  &  La  Touch's  R.,  at  442. 

We  are  not  referred  to  any  decision  in  the  United  States  that  sus- 
tains the  respondent's  case.  There  are  mor^  dicta  to  that  effect, 
especially  in  Kentucky — where  it  came  nearest  to  being  decided, 
though  not  necessarily  decided,  as  each  case  went  off  upon  another 
ground — but  no  decision  that  I  am  aware  of.  But  in  Kentucky 
the  court  declare  that  the  "  whole  foundation  of  the  rule  is  of  doubi^ 
ful  equity."    Buford  v.  McKee,  1  Dana,  107. 

We  are  referred  to  many  decisions  in  other  States  against  this 
claim. 

Philips  T.  Frye,  14  Allen,  36,  is  a  late  ease.  It  reviews  the 
authorities,  and  holds  a  mere  meritorious  consideration  to  be  insuffi- 
cient.    It  covers  this  case  in  all  points. 

Vol.  XL  — 90 
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The  dedsions  in  this  State  are  to  the  same  effect  It  was  at  one 
time  held  that  one's  own  promise  in  the  shape  of  a  note,  withoat 
any  consideration,  was  the  valid  subject  of  a  gift,  mortis  causoj  by 
the  maker.  Wright  t.  Wright^  1  Cow.  598.  Bnt  the  law  is  now 
well  settled  the  other  way.  Oraig  v.  Craig,  3  Barb.  Ch.  76,  1 15 ; 
Harris  y.  Clark,  3  N.  Y.  93. 

Duvoll  J,  Wilson,  9  Barb.  487,  is  an  authority  directly  upon  the 
•case  at  bar.  The  cases  are  reviewed  and  the  conclusion  arrived  at 
that  a  meritorious  consideration,  or  the  duty  to  provide  for  a  wife 
or  child,  is  not  sufficient  to  support  an  executory  covenant 

There  is  no  decision  at  war  with  this  in  this  State. 

Hunt  V.  Johnson,  44  N.  Y.  37,  was  a  case  of  an  executed  sale  or 
transfer  of  real  estate.  So  the  court  held,  natural  affection  is  con- 
fessedly a  sufficient  consideration  to  uphold  an  executed  conveyance. 

The  text-books  all  substantially  agree  that  a  meritorious  consid- 
•eration  is  insufficient  to  justify  the  interference  of  equity  to  enforce 
an  executory  promise  for  the  benefit  of  a  wife  or  child. 

It  seems  to  me  the  true  policy  of  the  law  to  avoid  giving  life  in 
equity  to  this  sort  of  last  will. 

It  is  a  method  most  open  to  fraud.  Although  a  will  requires  two 
witnesses,  a  note  requires  none.  It  requires  no  great  skill  so  to  ooun  - 
terfeit  a  man^s  signature  as  to  find  witnesses  to  believe  in  its  gen- 
uineness; and  a  little  strength  is  then  added  by  what  is  well 
regarded  as  the  weakest  evidence,  oral  confession,  of  the  deceased. 

While  a  man  lives,  a  legal  obligation  rests  upon  him  to  sustain 
his  wife  and  children.  When  he  dies  the  law  declares  what  is  the 
proper  share  of  his  property  —  the  legal  and  equitable  share — that 
belongs  to  each  of  them.  If  either  claim  more,  the  claim  should 
be  founded  in  the  law.  If  it  do  not  allow  enough,  it  may  be  safely 
enlarged  by  statute. 

The  decree  of  the  supreme  court  and  that  of  the  surrogate  must 
be  reversed,  and  the  claim  of  the  respondent  upon  the  note  disal- 
lowed, without  costs  to  either  party,  and  prooeedings  remitted  to 
cnrrogate  with  these  directions. 

All  concur. 

Ordered  aoeordingljf. 
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MoKkioht  V.  DEYLiKy  impleaded,  etc.,  appellant. 

(ttN.T.8BI».} 

Promiuor^  naUs  — faiktre  of  eontideraUon — recimpm^fU  of  damoffm.    Vmiar 

andpwehator. 

In  an  action  upon  promissory  notes  given  in  part  payment  for  a  distillery  and 
fiztares,  the  defense  set  up  was  that  by  reason  of  certain  violations  of  the 
reTenne  laws,  by  the  payee  of  the  notes  and  vendor  of  the  property,  prior  to 
the  pnrchase  by  the  defendant,  a  portion  of  the  property  was,  after  such 
pi^rehase,  seized,  condemned  and  sold  by  the  offloeis  of  the  United  States, 
whereby  the  defendant's  title  failed  and  the  property  was  lost  On  the  trial 
the  defendant  put  in  evidence  the  record  of  the  seizure  and  condemnation. 
It  did  not  disclose  by  whom,  or  at  what  time,  the  penalty  which  worked  a 
forfeiture  and  loss  of  the  property  was  incurred.  An  offer  of  the  defendant 
to  prove  by  extrinsic  evidence,  that  the  illegal  acts  established  by  the  decree 
were  done  by  those  operating  the  distillery  before  the  pnrchase  by  him,  was 
excluded  by  the  court.    Held,  that  such  exclusion  was  error. 

A  vendee  of  chattels,  in  case  of  failure  of  title  to  a  portion  thereof,  is  not 
bound  to  rescind  the  contract  in  toto,  but  may  retain  so  much  as  he  has 
secured  a  title  to,  and  recover  damages  for  the  loss  of  the  residue.  It  is 
optional  with  him  to  recoup  such  damages  in  action  against  him  for 
the  purchase- money,  or  to  bring  an  action  therefor ;  and  such  option  is  not 
defeated  by  a  transfer  of  the  claim  against  him,  and  the  bringing  of  an 
action  in  the  name  of  the  transferee,  except  in  cases  where  an  indorsee  or 
transferee  of  negotiable  paper  acquires  a  title  discharged  of  all  equities,  and 
valid  against  all  defenses. 

Appsal  from  a  judgment  of  the  supreme  court  in  the  first  depart- 
ment at  general  term,  affirming  a  judgment  in  favor  of  the  plaintiff, 
•entered  upon  a  verdict 

The  action  was  brought  upon  two  promissory  notes  made  by  the 
•defendant  Devlin,  payable  to  the  defendant  Earle,  and  indorsed  by 
the  latter  to  the  plaintiff.  The  defendant  Devlin  only  answered. 
He  admitted  the  making  and  delivery  of  the  notes,  but  alleged  that 
the  plaintiff  took  them  without  consideration  and  with  knowleduro 
of  the  defendant's  defense;  that  they  were  given  for  certain  distil- 
lery fixtures  conveyed  by  Earle,  who  covenanted  and  agreed  to  war- 
niut  and  defend,  etc  ;  that  the  title  was  nominally  in  Earle,  but 
actually  in  Bagley  and  Eeenan  who  were  in  possession ;  that  by  th« 
previous  unlawful  acts  of  Earle,  Bagley  and  Eeenan,  in  violating 
:the  United  States  revenue  law?,  the  property  was  afterward  8eiied« 
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Uu^bn  from  the  defendants  by  the  United  States  oflSoers,  condemned 
and  sold  and  wholly  lost  to  the  defendant  The  defendant  claimed 
JO  recoup  his  damages. 

On  the  trial  the  defendant  proved  the  seizure  and  sale,  and  that 
the  plaintiff  had  full  notice  of  all  the  facts,  and  of  the  defendant's 
equities,  before  he  purchased. 

D.  C.  CalviUy  for  appellant  Notice  of  any  equities  between 
the  original  parties,  or  of  any  defect  in  the  title,  is  sufficient  to  pre- 
vent the  immunity  of  a  bona  fide  holder.  Belmont  Branch  Bank 
V.  Hoge,  35  N.  Y.  65 ;  Story  on  Prom.  Notes,  §  197 ;  Steinhart  v. 
Boker,  34  Barb.  436 ;  Magee  v.  Badger,  34  N.  Y.  247.  The  fraudu- 
lent concealment  of  the  liability  of  the  property  to  seizure  avoided 
the  sale,  and  the  defendant  may  recoup  his  damages  for  the  purchase 
price.  Van  Epps  v.  Harrison,  5  Hill,  63 ;  Burton  v.  Stewart,  3  Wend- 
236 ;  Beecker  v.  Vrooman,  13  Johns.  302  ;  Sill  v.  Rood,  15  id.  230 ; 
Gillespie  v.  Torrance,  25  N.  Y,  306 ;  Pahbricotti  v.  LaunitZy  3  Sand€ 
743;  Batterrnan  v.  Pierce,  3  Hill,  171;  Spalding  v.  Vandercook,  2 
Wend.  431.  To  avail  himself  of  the  breach  of  warranty,  it  was  not 
necessary  for  the  defendant  to  rescind  the  contract  Harris  v.  Ber^ 
nard,  4  K  D.  Smith,  195 ;  Warren  v.  VanPeli,  id.  202 ;  Reab  v. 
McAlister,  8  Wend.  109;  Norris  v.  LaFarge,  8  E.  D.  Smith,  375; 
Muller  V.  Em,  14  N.  Y.  597 ;  White  v.  Seaver,  25  Barb.  236.  It 
was  competent  to  show  by  parol  the  real  grounds  of  complaint  and 
condemnation.  Briggs  v.  Wells,  12  Barb.  567 ;  Stedman  v.  Patchin, 
34  id.  218;  RoyceY.  Burt,  42  id.  655;  Doty  v.  Brovm,  4  N.  Y.  71 ; 
Dunckel  v.  Wdes,  11  id.  420 ;  Eerr  v.  ffays^  35  id.  331.  A  warranty 
would  have  been  implied  by  the  fact  of  sale.  Staeei  v.  Colgate,  20 
Johns.  196;  ffoer.  Sanborn,  21  N.  Y.  552;  2  Kent's  Com.  478; 
Becktnan  v.  Bormann,  3  K  D.  Smith,  409. 

E,  Cook,  for  respondent  The  defendant  should  have  rescinded 
on  discovering  the  fraud.     Curtis  v.  Howell,  39  N.  Y.  211. 

Allen,  J.  The  plaintiff  became  the  owner  of  the  notes  in  suit, 
with  full  notice  of  the  defense  now  set  up,  and  of  the  equities  of  the 
defendant,  and  is  not,  therefore,  entitled  to  the  protection  accorded 
to  bona  fide  holders  of  negotiable  paper.  The  notes  were  subject  to 
tbe  same  defenses  in  his  hands  that  they  would  have  been  in  the 
hands  of  the  original  payee.  SkiJding  v.  Warren,  15  Johns.  270* 
Kafison  v.  Smith,  8  Wend^  437 ;  Story  on  Prom.  Notes,  gg  190.  197. 
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The  notes  were  given  for  personal  property;  and,  in  the  absence 
of  an  express  warranty  of  title,  the  law  would  imply  snob  warranty. 
Every  vendor  of  chattels  is  supposed  to  know  his  title,  and  to  war* 
rant  it,  if  he  sells  without  disclosing  any  defects  that  may  exist  in  iU 
Sweit  V.  Colgaie,  20  Johns.  196 ;  Hoe  v.  fianborn^  21  N.  Y.  552. 

In  this  case  there  was  an  express  warranty  of  title  by  the  seller, 
the  payee  of  the  notes.  The  allegation  of  the  defense  is,  that  there 
was  a  failure  of  title  to  a  large  part  of  the  property  by  reason  of  the 
illegal  acts  of  the  seller,  subjecting  the  same  to  forfeiture  under  the 
revenue  laws  of  the  United  States.  The  defendant  had  the  beneOt 
of  his  purchase  in  respect  to  a  small  part  of  the  property,  which  he 
sold  before  the  seizure  by  the  government ;  and  there  was,  there- 
fore, but  a  partial  failure  of  consideration.  As  between  the  payee 
and  maker  of  the  notes,  a  total  failure  of  consideration  would  have 
been  an  absolute  bar  to  an  action;  and  a  partial  failure,  a  defense 
pro  tanto.  The  maker  would  have  been  at  liberty  to  recoup  his 
damages,  by  reason  of  the  failure  of  title  to  a  part  of  the  property, 
m  an  action  upon  the  notes.  He  would  not  have  been  bound  to 
rescind  the  contract  in  totOy  but  might  retain  so  much  of  the  prop- 
erty as  he  had  secured  a  title  to,  and  have  his  damages  for  the  loss 
of  the  residue.  Muller  v.  Eno^  14  N.  Y.  597;  Beecker  v.  Vroomanf 
13  Johns.  302 ;  Spalding  v.  Vandercooky  2  Wend.  431 ;  Batterman  r, 
Pierce,  3  Hill,  171 ;  Van  Epps  v.  Harrison,  6  id.  63 ;  Gillespie  v. 
Torrance,  25  N.  Y.  306.  The  right  of  recoupment  is  distinguish- 
able from  a  mere  right  of  set-off.  It  corresponds  with  the  recon- 
vention of  the  civil  law,  in  which  the  defendant  was  permitted  to 
exhibit  his  claim  against  the  plaintiff,  provided  it  arose  out  of  or 
was  incidental  to  the  plaintiff's  cause  of  action.  Bouv.  Law  Diet. 
Upon  a  recoupment  proper,  the  defendant  cannot  recover  any  excess 
of  damages  over  the  plaintiff's  claim ;  nor  can  he  have  an  independ- 
ent action  for  that  excess.  Oillespie  v.  Torrance,  and  Battemian  v. 
Pierce,  supra.  It  is  optional  with  a  defendant  whether  he  will 
recoup  his  claim  growing  out  of  the  same  contract  upon  which  the 
action  is  brought,  or  resort  to  an  independent  action;  and  this 
option  is  not  defeated  by  a  transfer  of  the  claim,  and  the  bringing 
of  a  suit  in  the  name  of  the  transferee,  except  in  cases  where  an 
indorsee  or  transferee  of  negotiable  paper  acquires  a  title  discharged 
of  all  equities,  and  valid  against  all  defenses.  The  plaintiff  took 
title  subject  to  all  legal  and  equitable  defenses  which  existed  against 
the  notes  in  the  hands  of  the  payee :  and  the  ri^ht  of  the  defendant 
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to  set  up  a  partial  failure  of  title  to  the  property  for  which  the 
notes  were  given,  as  a  defense,  pro  tanto,  was  perfect. 

The  defense  alleged  was  that,  by  reason  of  certain  violations  of 
the  revenue  laws  by  the  payee  of  the  notes  and  vendor  of  the  prop- 
erty, and  those  acting  with  or  under  him  before  the  purchase  by 
the  defendant,  the  still  and  the  major  part  of  the  other  property  was 
liable  to  seizure  and  forfeiture  to  the  United  States;  and  that  after 
the  plaintiff  took  possession  under  his  purchase  the  same  was  seized, 
condemned  and  sold  for  those  violations  of  law,  whereby  the  title 
wholly  failed,  and  the  property  was  lost  to  the  defendant  The 
record  of  the  seizure  and  condemnation  was  put  in  evidence, 
including  the  libel  of  information,  and  an  affidavit,  a  part  of  the 
record,  by  which  it  appeared  that  one  Hugh  Fisher  was  the  informer 
against  the  property.  The  libel  was  general,  alleging  in  different 
paragraphs  an  infraction  of  every  provision  of  the  statutes^  which 
would  work  a  forfeiture  and  authorize  a  condemnation  of  the 
property,  without  any  allegation  of  the  time  or  times  at  which  the 
offenses  were  committed. 

The  record  alone,  then,  could  not  and  did  not  disclose  by  whom 
or  at  what  time  the  penalty  was  incurred  which  worked  a  forfeiture 
of  the  property.  But  it  was  competent  to  aid  the  record,  and  supply 
this  proof  by  extrinsic  evidence.  Doiy  v.  Brotan,  4  N.  Y.  71 ; 
Dunckel  v.  WiUSy  11  N.  Y.  420 ;  White  v.  Madison,  26  id.  IIT. 
Such  evidence  is  not  in  contradiction  of  the  record,  but  consistent 
with  it,  and  of  facts  essential  to  give  effect  to  it  Such  evidence  was 
very  broadly,  and  in  different  forms,  offered  and  excluded.  The  offer 
was,  in  substance,  to  prove,  the  informer  being  under  examination 
as  a  witness,  specific  violations  of  the  revenue  laws  by  the  prior 
owners  of  the  distillery,  before  the  purchase  by  the  defendant;  and 
that  for  those  illegal  acts  the  property  was  condemned  and  sold.  In 
other  words,  that  the  illegal  acts  of  those  operating  the  distillery 
before  the  purchase  by  the  defendant  were  reported  to  the  govern- 
ment, and  mentioned  in  the  libel,  and  established  by  the  decree. 
The  objection  to  the  evidence  was  upon  two  grounds:  that  the 
defendant  could  not  contradict  the  record,  and  that  the  defense  was 
unavailable,  because  there  had  been  no  attempt  by  the  defendant  to 
rescind  the  contract ;  and  the  objection  was  sustained.  Neither  of 
thesT)  objections,  as  we  have  seen,  were  well  taken.  It  is  now  sought 
to  sustain  the  exclusion  of  the  evidence  on  the  ground  that  the 
answer  alleged  a  different  offense  as  the  cause  of  forfeiture  from  an; 
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alleged  in  the  libel  of  infonnatioiL  The  answer  does  substantially 
aver  illegal  acts  which  are  embraced  in  the  libel,  although  in  some- 
what different  language;  the  libel  adhering  more  closely  to  the 
words  of  the  statute  declaring  the  offense  and  imposing  the  penalty ; 
and  the  judgment  cannot  be  sustained  on  this  ground.  Anoth<3r 
answer,  however,  is  that  the  objection  to  the  sufficiency  of  the 
answer  was  not  taken  at  the  trial,  and  cannot,  therefore,  be  taken 
here.  If  the  answer  was  defective  in  not  sufficientiy  stating  the  acts 
by  which  the  forfeiture  was  incurred,  the  objection  to  the  eyidence 
should  have  been  upon  that  ground ;  and,  if  well  taken,  the  answer 
could  have  been  amended.  Not  haying  been  taken  then,  as  it  might 
have  been  obviated,  it  was  waiyed.  Kerr  y.  Hays,  35  N.  Y.  331. 
The  judgment  must  be  reyersed  and  a  new  trial  granted* 

AUoonoor. 

Jtk^fment  refwnei^ 


Day  y.  Pool,  appellant. 

(MN.T.  €KL) 

F«iMbr  «mI  jmrdkater^'trmeh  ^  wurram^ — ri<tini  ^  jir»jiii^> 

Upon  ui  ezecQtoiy  oontimct  of  sale,  wttb  a  warranty  as  to  the  quality  of  the 
Article  contracted  for,  the  purdiaser  la  not  bound  to  return,  or  offer  to  r»> 
tarn,  the  article  on  dlaooyering  that  It  ia  of  an  inferior  quality,  bat  be  may 
retain  and  ooe  the  property,  and  have  bla  remedy  npon  the  warranty.  Bat 
the  porebaser  In  an  ezecntory  sale  cannot  rely  apon  a  warranty,  as  to  openi 
plainly  apparent  defects,  any  more  than  be  conld  apon  a  sale  of  goods 
in  pre$mUL 

Appeal  ih>m  a  judgment  of  the  supreme  court,  at  general  ternit 
in  the  fourth  department,  affirming  a  judgment  in  fayor  of  the  de- 
fendants, entered  upon  an  order  of  the  court,  at  the  circuit,  non- 
suiting the  plaintiffs. 

The  action  was  brought  to  recover  damages  for  an  alleged  breach 
of  warranty  in  an  executory  contract  for  the  sale  and  deliyery  of 
eighty  barrels  of  rock-candy  syrup.    S.  C,  63  Barb.  506. 

Ifarris  d  Russel,  for  appellants.  The  plaintiffs  having,  after  an 
opportunity  for  examination,  accepted  the  goods,  they  are  bound  b^ 
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that  act  Beed  y.  Randall,  29  N.  Y.  358 ;  Beck  y.  Sheldon,  48  id. 
365 ;  MeCormich  y.  Sarson,  45  id.  265 ;  Neaffie  y.  Hart,  4  Lans.  4 ; 
Sprague  y.  i^faiba,  20  Wend.  60 ;  H<noard  y.  Hoey,  23  id.  350 ;  Hari 
y.  Wright,  17  id.  275;  Leavmworih  v.  Packer,  52  Barb.  133 ;  Hargous 
y.  5/o««,  5  N.  Y.  73 ;  OiUespie  y.  Tbrrawce,  25  id.  306 ;  MuUer  v. 
jE^wo,  14  id.  601 ;  Fitch  y.  Carpenter,  43  Barb.  43.  The  words 
"warranty*'  or  "express  warranty/'  when  used  in  execntoiy  con- 
tracts, amount  only  to  an  agreement  that  the  yendor  will  perform 
his  contract  Hopkins  y*  Appleby,  1  Stark.  388.  Paying  the  de- 
fendants for  the  symp  was  an  accord  and  satisfaction.  Beck  v. 
Sheldon,  48  N.  Y.  373. 

Murray  di  Pattison,  for  respondents.  Upon  a  sale  of  goods 
to  be  deliyered  at  a  future  day,  with  an  express  warranty  as  to 
quality,  the  right  of  action  for  a  breach  continues  after  the  receipt 
and  use  of  the  goods,  without  notice  of  defects  or  any  offer  to  re- 
turn. Waring  y.  Mason,  18  Wend.  425 ;  Beime  y.  Dord,  5  N.  Y. 
95 ;  Mullor  y.  Eno,  14  id.  597  ;  Reed  y.  Randall,  29  id.  358 ;  FooU 
y.  Bentley,  44  id.  166 ;  Bennett  y.  Cook,  45  id.  268.  If  there  is  a 
special  warranty,  and  a  breach,  the  plaintiff  is  entitled  to  such 
damages  as  were  consequent  upon  the  breach*  Passit^er  y.  Thor- 
hum,  34  N.  Y.  637 ;  Randall  y.  Roper,  97  Eng.  Com.  Law,  82. 

Pbckham,  J.  Action  for  damages  for  alleged  breach  of  warrant) 
upon  a  contract  to  sell  and  deliver  to  plaintiffs,  at  a  future  day, 
eighty  barrels  of  rock-candy  syrup.  The  contract  of  sale  with  war- 
ranty was  proved,  or  sufSciently  so  for  the  jury,  and  the  breach ;  but 
it  also  appeared  in  proof  that  the  plaintiffs,  after  receiying  the 
symp,  and  discovering  its  failure  to  comply  with  the  warranty,  pro- 
ceeded to  use  it  in  their  business  of  wine  manufacture,  and  neither 
returned  nor  offered  to  return  it.  Upon  this  ground  the  plaintiffs, 
on  defendants'  motion,  were  nonsuited  at  the  circuit  It  appeared 
that  the  plaintiffs  required  and  desired  to  purchase  for  their  busi- 
ness, in  a  western  county,  an  article  of  rock-candy  syrup  '^  that 
would  not  crystalize,  or  the  sugar  fall  down,"  in  its  use. 

This  the  defendants,  merchants  in  the  city  of  New  York,  under- 
took to  sell  to  them,  and  to  warrant  in  these  respects.  The  syrup 
was  manufactured  in  Boston ;  but  samples  of  the  syrup  were  shown 
at  the  time  of  the  contract  to  the  plaintiffs.  It  was  to  be  ordered 
by  defendants  from  Boston.  It  was  all  to  be  sent  to  plaintiffs  by 
the  15th  of  October  then  next,  in  two  car  loads. 
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It  wM  in  fact  delivered  iu  small  paroels^  ut  Htkient  timei^  up  to 
Ihc  last  of  Norember. 

The  plaintiffs  complained  of  the  deficiency  of  the  syrup  at  Tariona 
limes  to  the  defendants  while  they  W€a*e  ddiTering  it;  at  one  time 
Ben  t  a  sample  of  that  already  leocived^  complaining  of  its  doficienqy; 
and  the  defendants  promised  to  correct  it  (though  they  insisted  it 
was  then  sound).  If  not,  they  could  '^do  it  at  the  end.**  The  plain- 
tiffs paid  for  the  syrup  in  full  before  suit. 

The  question  presented  is,  did  the  plaintifh^  claim  for  damages 
surYive  their  acceptance  and  use  of  the  symp,  or  were  they  bound 
to  return  or  offer  to  return  the  defectiTe  syrup  as  soon  as  its  defici- 
ency was  diseovered  ?  In  other  words,  were  they  bound  to  rescind 
the  contract,  or  could  they  use  the  syrup  and  rdy  upon  th<^ir  war- 
ranty ? 

There  seems  very  little  authority  upon  this  precise  point  in  this 
State,  via.,  as  to  an  executory  sale,  with  warranty  as  to  quality  of 
the  article  contracted  for. 

It  is  well  settled  that,  upon  a  sale  and  delivery  in  pres&mti  of 
giKHls  with  express  warranty,  if  the  goods  upon  trial  or  ftall  examina- 
tion  turn  out  to  be  defective,  and  there  is  a  breach  of  the  warranty, 
the  vendee  may  retain  and  use  the  property,  and  may  have  his 
remedy  upon  the  warranty  without  returning,  or  offering  to  return. 
In  fact,  it  seems  to  be  regarded  as  settled  in  this  State,  though,  per- 
haps, not  necessarily  determined  in  any  case,  that  he  has  no  right 
to  return  the  goods  in  such  case,  unless  there  was  fraud  in  the  sale^ 
1 1  IS  not  necessary  to  decide  that  point  in  this  case.  Vowhees  v.  Beklert 
2  Uill,  288 ;  MuJhr  v.  Bno,  14  N.  Y.  597 ;  Bwt  v.  BcktOy  41  id.  488; 
Foote  V.  BefUley,  44  id.  166.  See,  also.  Story  on  Sales,  g  421,  and 
cases  cited;  Thornton  v.  Wynn^  12  Wheat  188. 

In  Massachusetts  and  in  Maryland  the  vendee  has  his  option  to 
retain  and  use  the  property  and  recoup,  or  sue  on  his  warranty ;  or 
he  may  return  it,  rescind  and  sue  for  the  consideration.  Dorr  v. 
Msher,  1  Cnsh.  271 ;  Brvant  v.  hling,  13  Gray,  607 ;  Hyatt  ▼.  bayh 
5  Qill  ft  J.  121 ;  Franklin  v.  Ixmgy  7  id.  407;  BniUr  v.  Blak$, % Hai 
ft  J.  350. 

In  addition  to  the  mere  contract  of  sale,  in  an  executory  as  well 
as  on  a  sale  in  prewnti,  a  vendor  may  warrant  that  the  artide  shall 
have  certain  qiuditiea  This  agreement  to  warrant,  in  an  executory 
contract  of  sale,  is  just  as  obligatory  as  a  warranty  on  a  present  sale 
and  delivery  of  gooda  Is  there  any  reason  why  the  vendee,  in  snoh 
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executory  contract  of  aale»  may  not  rely  upon  that  warranty  to  tha 
same  extent  as  upon  a  wanvnty  in  a  present  sale  and  dUifery  of 
property  ? 

Had  this  syrup  been  all  present  when  purchased,  and  the  plain* 
tiffs  (the  purchasers)  given  it  all  reasonable  examination,  without 
any  actual  trial,  there  could  have  been  no  legal  objection  to  the 
defendants'  warranty,  that  it  would  ^  not  crystalise,  or  the  sugar  Adl 
down,"  in  its  use. 

Upon  such  a  warranty  the  plaintiffs  might  have  used  the  syrup 
without  returning  it,  though  found  to  bo  defective,  and  relied  upon 
tiieir  warranty.    This  is  well-settled  law. 

Why  might  they  not  likewise  rely  upon  a  like  warranty  in  this 
executory  contract  ? 

I  confess  myself  unable  to  see  any  controlling  reason  for  a  legal 
difference. 

In  a  present  sale  with  warranty  it  is  expected,  of  course,  that  the 
vendor  incurs  the  peril  of  defects  being  developed,  in  the  property 
warranted,  after  its  delivery  to  the  purchaser.  He  warrants  against 
that  He  does  precisely  the  same  apon  a  warranty  in  an  executory 
contract 

If  it  be  dangerous  to  allow  this  defect  to  be  discovered  by  the 
purchaser  in  the  one  case,  without  any  return  of  the  property,  it  is 
no  more  so  in  the  other. 

I  see  no  reason  why  the  same  rights  and  remedies  should  not 
attach  to  a  warranty  in  an  executory  as  in  a  present  sale,  and  no 
greater.  The  purchaser  in  an  executory  sale  could  not  rely  upon  a 
warranty  as  to  open,  plainly-apparent  defects  any  more  than  he  could 
in  a  sale  inpresenti. 

The  appellant  greatly  relies  upon  the  nisiprius  case  of  Hopkins 
V.  Appleby,  1  Stark.  388,  tried  before  Lord  Ellekbobough,  which 
was  an  action  for  goods  sold  and  delivered,  warranted  to  be  of  the 
best  quality  Spanish  barilla  and  salt  barilla.  The  defendant  had 
consumed  the  article  purchased  in  eight  successive  boilings,  without 
giving  notice  of  its  defect  or  offering  to  return  it ;  and  he  attempted 
to  show  that  the  quality  could  not  be  ascertained  by  mere  inspec- 
tion without  actual  experiment  Proof  to  the  reverse  of  this  was 
also  given.  The  court  held  that  he  ought  to  have  given  not'ce  of 
the  defect  in  an  early  stage,  so  that  the  vendor  might  have  sent 
there  and  ascertained  the  cause  of  the  failure ;  and  he  disallowed 
the  claim. 
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That  case  has  not  been  followed  in  the  English  courts.  It  is  dis> 
tincily  overruled  in  PouUon  v.  Lattinwre,  9  Bar.  ft  Gr.  259.  There 
th3  buyer  neither  returned  the  seed  bought  nor  gave  any  notice  of 
JtB  defect ;  but  as  there  was  an  express  warranty,  the  defects,  by  the 
breach  thereof,  were  allowed  to  defeat  the  action  for  the  price.  This 
was  *n  1829. 

Nor  does  it  seem  to  have  been  the  law  of  England  prioi  to  that 
decision.  Fielder  v.  Starkin,  1  H.  Bl.  17;  and  see  Story  on  Sales, 
§  405,  and  cases  there  cited ;  also  §  422,  and  note  2,  and  cases  cited. 

The  counsel  also  insists  that  the  cases  of  Reed  v.  Randallj  29  N. 
Y.,  358,  McComiick  v.  Datokins,  55  id.  265,  and  cases  ther^  referred 
to,  sustain  this  nonsuit.  Neither  was  a  case  of  warranty ;  and  each 
one  that  speaks  upon  the  subject  expressly  excepts  the  rule  there 
laid  down  from  a  case  of  warranty  as  inapplicable. 

In  Neaffie  v.  Hart^  4  Lans.  4,  there  was  claimed  to  have  been  an 
implied  warranty.  The  court  held  that  it  was  not  taken  out  of  the 
rule  of  the  above  cases. 

In  my  opinion,  where  there  is  an  express  warranty  the  purchaser, 
whether  in  an  executed  or  an  executory  sale,  is  not  bound  to  return 
the  property  upon  discovering  the  breach,  even  if  he  had  the  right 
to  do  so. 

See  the  cases  as  to  the  right  to  return  property  purchased  upon 
warranty,  before  cited;  also  those  from  Massachusetts  and  from 
Maryland ;  also  Messenger  v.  PraU,  3  Lans.  234.  All  agree  that  he 
is  not  bound  to  return  property  warranted  upon  discovering  the 
breach.  Reed  v.  RandaUy  29  N.  Y.  358,  would  have  been  decided  the 
other  way  had  there  been  an  express  warranty  as  to  the  quality  of 
the  tobacco.  The  court  held  there  was  no  warranty,  and  that  was 
the  ground  of  the  judgment. 

Foot  V.  Befitleyy  44  N.  Y.  166,  substantially  decides  this  case. 
The  action  in  respect  to  the  warranty  was  held  to  lie,  though  the 
tea  was  not  returned  when  its  defects  were  discovered ;  but  the  judg- 
ment was  reversed  upon  another  ground.  MulUr  v.  Eno^  14  N.  Y. 
51J7. 

The  maintenance  of  this  action  does  not  at  all  conflict  with  Hop* 
kins  V.  Appleby,  supra. 

Here  notice  was  given  of  the  defects  in  the  syrup  at  an  early 
stage,  and  the  defendants  promised  to  attend  to  it  They  also 
a])parently  acquiesced  in  the  plaintiffs'  use  of  it,  virtually  promis- 
ing to  make  it  right  if  it  di**  not  prove  to  be  sound  too^ 
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Byrap.  It  would  scarcely  be  j  oat  now  to  allow  the  defendants  ta 
take  advantage  of  the  non-retnm  of  the  symp  under  such  eucnm- 
stanoea. 

Of  oourae,  there  ia  danger  of  fraud  and  fidse  dauni^  eren  when 
there  ie  an  ezprMS  warranty,  when  notice  ia  not  early  given  of  tka 
defect  It  leads  the  buyer  into  temptation.  Hence,  juries  should 
listen  to  such  claims  (never  presented  when  their  falsity  could  lunre 
been  ascertidned)  with  great  caution.  The  proof  thereof  should  be 
more  clear  than  if  the  buyer  had  acted  with  the  frankness  of  an 
honest  man,  willing  to  allow  his  claims  to  be  tested.  This  ia  ao 
declared  by  courts,  while  the  rule  is  maintained  aa  to  an  eiprBSS 
warranty  as  above  stated. 

The  order  of  the  general  term  granting  a  new  trial  is^  tfaenfiNCib 
affirmed,  and  judgment  absolute  given  for  the  plaintiflk 

Oboybb,  Folobb  and  Bapallo,  JJ.,  cononr. 

CnuBCBy  Oh.  J.,  Allbk  and  Ain>BBwa»  JJ^  dissent 

Order  affirmed^  and  judgmmU  aooofdimglgm 


Wabwsr  t.  Thb  Nbw  Tobk   Obntbal  Railboad  Oompavt, 

ajqiellant 

raiN.T.48L> 

FmiM — Tight  €f  Jww  t0  mUmr. 

A  lory,  having  agreed  apon  a  yerdiet,  redaoed  it  to  writlag,  sealed  li»  and  sap 
arated.  When  piodaeed  In  oonrt,  the  next  morning,  it  was  for  the  plaintiif, 
for  $9,000,  and  was  entered  npon  the  minntes  of  the  court.  On  the  poUIng 
of  the  )nry,  thsj  fkiled  to  agree*  and  were  dlieeted  by  the  eonrt  to  rekiie  to 
their  roouL  The  Jnry,  having  retired,  retained  for  instmetions  as  to  whether 
they  ooald  inerease  their  verdicts  Being  instmcted  that  they  mifgbi  deelde 
upon  any  verdict  to  which  they  all  agreed,  they  brought  In  a  veidiet  lor  the 
plaintiff  for  $7,000.  HM^  no  error.  Until  the  polling  of  the  Jury  takes 
place,  and  the  assent  of  the  Jaroni,  either  ezpresa  or  tadt,  is  gtren  to  the 
vwdiet,  and  the  jury  ia  disadased,  and  has  become  no  mors  a  Jury  ia  the 
esse,  the  TOidlflt  is,  within  eartala  limits,  in  thepowwol  thajmy,  aad,«r 
a  eartala  eateat,  withia  tlie  directloa  ol  the  eoon. 


AFUIL  TERM,  1873.  725 


Warner  ▼.  The  New  York  Centiml  lUllrcNu!  <:o. 

Appeal  from  a  judgment  of  the  supreme  court,  ut  u  general  term 
in  the  fourth  department,  affirming  a  judgment  in  favor  of  the 
phuntiff,  entered  upon  a  rerdici. 

The  action  was  brought  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  in  consequence  of  the  negligence  of  the  defendant 
at  a  railroad  crossing.  While  the  plaintiff  was  traveling  upon  the 
highway  his  carnage  was  struck  by  a  train  upon  the  defendant's 
road,  and  he  was  thrown  out  and  injured. 

The  principal  question  was,  whether  the  verdict  was  property 
rendered. 

The  facts  on  that  subject  appear  in  the  opinion. 

A.  P.  Laninfff  for  appellant  The  verdict  was  not  defective  in 
form,  and  having  been  rendered  in  open  court,  and  entered  upon 
the  records,  was  tinal.  WaU&r$  v.  JukinSy  16  Serg.  &  R.  414.  To 
alter  or  set  aside  such  a  verdict  is  not  within  the  discretion  of  the 
court  or  the  power  of  the  jury.  3  Gra.  &  W.  on  New  Triak,  1404. 
The  jury  having  separated,  after  agreeing  upon  and  sealing  a  ver- 
dict, could  not  afterward  meet  and  change  it  Oliver  v.  TVusieeSf 
etc,  5  Cow.  283 ;  Horton  v.  Harlon,  2  id.  689 ;  2  Gra.  &  W.  on  New 
Trials,  550 ;  Sutliff  v.  Gilbert,  8  Ohio,  405.  After  the  bringing  in 
and  reading  of  the  sealed  verdict  the  jury  ought  not  to  have  been 
polled.  Root  V.  Sherwood,  G  Johns.  68 ;  Blackley  v.  Sheldon,  7  id.  33. 

</.  H.  Martindale,  for  respondent  The  verdict  was  properly  ren* 
dered.  2  Dunl.  Pr.  651 ;  7  Johns.  32 ;  2  Chit  268;  25  Iowa,  216  ^ 
Cro.  Eliz.  779 ;  Dyer.  204  b  ;  14  Ind.  142 ;  16  Serg.  A;  R  414. 

FoLOER,  J.  The  defendant's  motion  that  the  court  direct  th& 
jury  to  find  a  verdict  for  the  defendant  was  properly  denied. 

There  was  a  conflict  in  the  testimony  whether  or  not  the  whistle 
was  blown  at  all,  or  the  bell  rung,  over  the  distance  from  the  cross- 
ing,  prescribed  by  the  statute. 

Both  the  plaintiff  and  his  son  testified  poaitively  in  the  negative^ 
and  their  testimony  had  some  support  from  that  of  Mrs.  Snudley  to 
the  same  effect;  and  that  there  was  no  bell  rung,  from  that  of  tha 
witness  Hinckey. 

The  engineer  and  fireman  both  testified  poaitiTely  in  the  aiBrmi^ 
tive  as  to  the  ringing  of  the  bell  over  the  requisite  distance,  and  jO 
the  blowing  of  the  whistle,  and  their  testimony  had  some  support 
from  that  of  Hinckey,  as  to  the  blowing  of  the  whistle. 
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Bat  which  of  these  classes  of  witnesses  was  to  be  beliered ;  how 
much  the  drcamstanoes  of  the  accident  added  to  or  detracted  from 
their  testimony;  how  much  the  reasons  given  by  each  for  certainty 
of  recollection  strengthened  or  weakened  it;  these  oonsiderationa 
were  for  the  jury  alone. 

There  was  not  a  case  presented  in  which  it  was  for  the  court  to 
say  that  the  evidence  was  so  clear,  that  as  a  legal  conclusion  there 
was  not  shown  to  be  negligence  on  the  part  of  the  defendant,  or 
that  there  was  shown  to  be  contributory  negligence  on  the  part  of 
the  plaintiff.  If  the  witnesses  of  the  plaintiff  were  to  be  believed* 
in  preference  to  those  of  the  defendant,  then  there  was  negligence 
on  the  part  of  the  defendant,  without  contributory  negligence  on 
the  part  of  the  plaintiff.  The  determination  of  that  question  was 
peculiarly  for  the  jury.  It  was  fairly  submitted  to  the  jury  by  the 
charge  of  the  court  It  was  not  error  so  to  do.  Lobar  v.  Koplif^ 
4  N.  Y.  547. 

The  case  of  Fordham  v.  Smith,  46  N.  Y.  683,  cited  by  the  defend- 
ant, is  plainly  distinguishable  from  this. 

The  case  was  delivered  to  the  jury,  late  at  night,  with  permission 
to  bring  in  a  sealed  verdict  in  the  morning  if  btifore  that  time  one 
had  been  agreed  upon.  The  jury  did  agree  upon  a  verdict,  reduced 
it  to  writing,  sealed  it,  and  separated.  When  it  was  produced  io 
court  on  the  next  day,  it  was  for  the  plaintiff  for  $6,000.  It  was  so 
entered  (as  the  appeal  book  states  it),  '^  on  the  record  of  the  court" 
But  the  foreman  of  the  jury  explained  that  the  verdict  should  bear 
interest  from  the  date  of  the  former  judgment  To  this  the  defend* 
ant  objected.  The  plaintiff  then  polled  the  jury ;  and  they  not 
agreeing  were  directed  by  the  court  to  retire  to  their  room ;  to 
which  direction  the  defendant  excepted.  The  jury  afterward  came 
into  court  for  instructions,  asking  if  they  could  increase  the 
damages  above  $6,000,  if  they  did  not  add  the  interest  The  court 
directed  them  that  they  had  not  as  yet  agreed  upon  any  verdict 
which  was  conclusive,  and  that  they  might  decide  upon  any  verdict 
in  the  case  to  which  they  all  agreed ;  and  directed  them  again  to 
retire  to  their  room.  To  this  the  defendant  excepted.  The  inry 
Afterward  brought  in  a  verdict  for  the  plaintiff  for  $7,000. 

Upon  this  state  of  the  facts,  the  defendant  insists  that  there  was 
error.  There  is  no  doubt  that,  at  this  day,  it  is  not  erroneons  to 
permit  the  jury  to  separate  from  time  to  time  during  the  progress 
of  the  trial,  and  before  the  case  has  been  finally  submitted  to  them 
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nor  to  pennit  them,  when  the  parties  assent  and  circumstances 
leqnire  it,  to  agree*  to  a  yerdiot,  to  reduce  it  to  writing,  to  sign  it,  to 
seal  it,  to  separate,  to  re-assemble  themselves  together,  and  to  bring 
the  sealed  verdict  into  court  at  the  opening  thereof  next  thereafter 

Nor  is  there  any  doubt  of  the  right  of  either  party  to  poll  the 
jury,  on  the  rendition  of  a  verdict  by  the  foreman,  at  any  time 
before  it  is  recorded  {Fox  v.  Smithy  3  Cow.  23 ;  Fbopley,  Ooodmfiy  18 
Johns.  188);  and  this,  although  the  verdict  has  been  a  sealed  one, 
and  the  jury  have  separated  before  bringing  it  in ;  unless  the  right 
to  poll  has  been  expressly  waived.  Bunn  v.  Hoyt,  3  Johns.  255 ;  8 
Cow.,  supra;  Jackson  v.  Hawks,  2  Wend.  619 ;  Root  v.  Sherwood^  6 
Johns.  68 ;  Lobar  v.  Koplin,  4  N.  T.,  supra. 

There  is  no  doubt  but  that  a  jury  after  giving  in  a  verdict  may, 
before  it  is  recorded,  be  sent  back  to  reconsider  it ;  not  only  to  cor- 
rect a  mistake  in  form,  or  to  make  that  plain  which  was  obscure, 
but  to  alter  it  in  substance,  if  they  so  determine  and  agree.  BlaeJ> 
leg  V.  Sheldon,  7  Johns.  32;  Ooodmn  v.  Appleton,  22  Me.  (9 
Shepley)  453 ;  SutUff  v.  Gilbert,  8  Ohio  (Hammond),  405  ;  Wolfran 
V.  Byster^  7  Watts,  38. 

And  where  a  jury  has  been  authorized  to  bring  in  a  sealed  verdict, 
and  has  found  it,  put  it  in  writing,  sealed  it,  has  separated,  has  the 
next  morning  come  together  in  court  and  given  it  in ;  if  the  verdict 
be  defective,  the  court  may  direct  them  to  retire  again  and  recon* 
sider  it.  Tyrrell  v.  Lockhart,  3  Blackf.  136 ;  8  Ohio,  supra ; 
Wolfran  v.  Eyster,  7  Watts,  supra. 

And  a  witness  may  be  re-examined  before  them,  or  the  testimony 
as  taken  in  manuscript  read  to  them ;  or  further  instruction  given 
to  them  by  the  court  on  some  point  of  law  not  before  made  clear, 
or  not  before  raised.    Henlow  v.  Leonard,  7  Johns.  200. 

It  will  be  observed  that  in  the  language  above  used,  taken  frum 
the  decisions  in  some  of  the  cases  cited,  the  expression  occurs, 
*^ before  the  verdict  is  recorded;  '^  and  it  will  be  noticed  that  the 
appeal  book  in  this  case  states  that  the  sealed  verdict  brought  in  by 
the  jury  ^^  was  entered  on  the  record  of  the  court." 

We  are  aware,  however,  that  all  that  took  place  which  we  are  now 
considering  was  at  nisiprius;  that  the  court  which  tried  and  dis- 
posed for  the  occasion  of  this  case  was  a  circuit  court  for  the  trial 
of  issues  of  fact;  and  that  the  only  record  which  it  had,  in  which 
its  clerk  could  make  entries,  was  a  book  of  rough  minutes,  into 
which  was  reduced  in  writing,  in  a  comparatively  hasty  and  tern- 
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porary  iofuii  the  different  events  of  the  trial  in  their  order ;  theie- 
•fteiy  on  the  oloae  and  adjonmment  of  the  oonrt»  to  beoonM^  faj 
transcription  into  a  more  permanent  forTn,  a  part  of  the  records  at 
the  clerk's  ofSce  of  the  county  in  which  the  trial  was  had,  and  so  a 
fart  of  the  records  of  the  supreme  court  of  the  State  of  New  York. 
The  clerk's  book  of  rough  minutes,  ki^pt  by  him  on  his  desk  at  dr- 
cnit,  was  that  which  gathered  and  retained  the  material  horn  which 
afterward  the  lasting  record  of  the  conrt  was  to  be  made,  and  doubt- 
less was  made. 

We  all  know,  flxmi  the  often  repetition  of  the  scene  before  ns^ 
just  what  usually  takes  place  on  the  rendition  of  a  yeidict  of  a 
jury,  be  it  oral,  or  in  writing  as  a  sealed  verdict.  It  is  nttered  by 
the  foreman  of  the  jury,  or  read  by  thederk  from  the  paper  handed 
in  by  the  jury.  It  is  then  entered  npon  the  minutes.  The  clerk 
then  calls  npon  the  jury  to  listen  to  their  verdict  as  it  has  been 
reeordsd  by  the  court  Perhaps  the  more  technically  accurate  phrase 
would  be  ^  entered  in  the  minutes."  But  that  is  not  the  end.  It 
is  not  yet  finished  and  perfected.  The  clerk  still  further  puts  the 
query:  "Gentlemen  of  the  jury,  is  that  your  verdict?'*  And  if 
there  is  no  dissent  made,  he  concludes :  "  So  say  you  alL"  And 
aoquieeoenoe  iacii,  or  by  sound  or  sign  following,  and  no  question 
by  the  court  or  either  party  being  made,  the  jory  are  discharged 
fipom  the  further  consideration  of  that  case.  Then,  the  verdict 
becomes  a  fixed  legal  fact,  and  may  not  afterward  be  altered  in  form 
or  substance  by  court  or  jury  or  officer.  It  may  well  be  queried . 
Why,  if  the  entering  of  the  verdict  in  the  minutes  by  the  clerk  is 
the  consummation  of  the  trial,  should  the  jury  be  again  by  him 
called  upon  to  listen  to  it  as  he  has  entered  it,  and  to  say  that  it  is 
or  that  it  is  not  their  verdict  We  have  seen  from  the  cases  cited, 
that  up  to  the  last  moment,  all  or  any  of  the  jnry  may  dissent  from 
the  verdict  as  announced  from  the  jury  box  in  open  court;  and  that 
either  party  may  by  a  poll  search  the  conscience  ind  the  will  of 
^ach  jnryman ;  and  this  interpellation  of  the  clei:c  is  the  last  sol- 
emn, formal  act,  challenging  the  attention  of  each  member  of  the 
jury,  on  the  instant  before  the  verdict  becomes  irrevocable  and  un- 
changeable. Until  that  is  made,  and  assent  given,  express  or  tacit, 
and  the  jury  dismissed  and  become  no  more  a  jury  in  the  case,  the 
verdict  within  certain  limits,  not  exceeded  in  this  case,  is  within 
the  power  of  the  jury,  and  to  a  certain  extent  within  the  direction 
of  tbe  court 
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And  80  it  is  laid  down  in  the  tezt-booka.  See  3  Bobineon's  Cr. 
Prao.  268,  as  dted  in  Graham  and  Waterman  on  New  Trials,  3d 
▼oL,  p.  1408,  note ;  1  Ohit  Or.  Law,  635,  636 ;  1  Bishop's  Or.  Pnx, 
8  829. 

And  so  it  is  declared  in  the  cases:  In  Begina  ▼.  Vodd^n,  22  Bug. 
Law  &  Eq«  59(,  on  a  trial  of  a  prisoner  for  felony,  ajurjrman  by  mistake 
delivered  the  ^  erdict  as  "  not  guilty,*'  when  the  jury  meant  *  guilty," 
which  yerdict  of  not  guilty  was  entered  by  the  clerk  of  the  peace  on 
his  minutes,  and  by  the  chairman  of  the  sessions  in  his  note-book. 
The  prisoner  was  thereupon  discharged  out  of  the  dock.  Others  of 
the  jury  interfered  and  said  the  reidict  was  gnilty.  The  prisoner 
was  brought  back  into  the  dock,  and  the  jury  asked  what  their  tbt^ 
diet  was,  and  all  twelve  answered  that  they  had  been  unanimous  for 
a  yerdict  of  guilty.  And  a  verdict  of  guilty  was  directed  to  be 
recorded,  and  the  prisoner  was  sentenced.  On  review  the  conviction 
was  sustained.  Parke,  B.,  said  that  a  verdict  is  not  recorded  until 
it  is  put  upon  parchment ;  and  that  recording  the  verdict  means 
recording  the  verdict  to  which  the  jury  have  agreed.  And  Pollock, 
0.  K,  stated  that  the  form  used  to  be:  '^Oentlemen  of  the  jury, 
listen  to  your  verdict  while  the  court  records  it  Ton  say  that  the 
prisoner  is  not  guilty ;  and  that  is  the  verdict  of  you  all."  And  in 
Jisx  V.  Parkin^  1  Moody's  Grown  Cas.  Beserved,  45,  it  was  held  that 
the  mere  entry  of  the  verdict  by  the  derk  in  his  book  does  not 
necessarily  constitute  a  final  recording  of  it  See,  also.  Rex  v.  J«s* 
itces  of  Suffolk,  5  Nev.  &  Man.  139 ;  Regina  v.  Meany,  1  Leigh  A 
a  213, 214-216 ;  S.  0.,  9  Cox's  0.  0.  231 ;  MeOregg  v.  SMb,  4  BlackC 
101 ;  WaUera  v.  JuMnSy  16  Seig.  &  R.  414. 

In  Ward  v.  Bailey,  23  Me.  (10  Shepley)  316,  the  jniy  had  ren- 
dered a  verdict,  and  ^^it  had  been  received  and  entmd  on  th«) 
docket"  But  on  questioning  the  foreman,  it  appeared  that  the 
jury  had  misconceived  the  meaning  of  the  terms  used  in  their  ver- 
dict They  were  permitted  to  correct  the  mistake,  and  the  minutes 
of  the  clerk  were  altered  accordingly.  And  on  review  this  was  held 
to  bo  no  error. 

The  fact  that  the  verdict  has  been  announced,  and  has  been,  as 
announced,  entered  in  the  minutes  of  the  clerk,  is  not  that  record- 
ing which  makes  the  announcement  and  the  clerical  act  the  fixed 
and  unalterable  verdict  of  the  jury. 

The  true  rule  is  laid  down  in  the  opinion  in  16  Serg.  A;  B.,«upm, 
that  after  the  verdict  has  been  received  and  entered  upon  the  min- 
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utM^  and  the  jury  has  been  diamissed,  they  haTe  not  tht.  power  to  be 
re  aonnmbled  and  alter  their  Teidict  And  see  Sargent  t.  The  Skde^ 
11  Ohio  (1  Stanton),  47S. 

Before  they  have  been  dismissed  from  their  relation  to  the  case  as 
jnrors  in  it,  their  power  over  their  yerdiot  remains,  and  their  right 
to  alter  it  so  as  to  conform  to  their  real  and  unanimous  intention 
and  purpose. 

We  peroeiye  no  error  done  at  the  oirouit  in  the  conduct  of  the 
court  and  jury. 

It  is  eyident,  firom  the  statement  in  the  appeal  book,  that  the  jury, 
or  some  of  them,  meant  to  award  to  the  plaintiff  more  than  the 
sum  of  $6,000,  which  was  the  whole  amount  mentioned  in  the 
sealed  rerdict  The  foreman  expressed  this  intention  when  he  said 
that  the  verdict  (the  $6,000)  should  bear  interest  from  the  date  of 
the  former  judgment,  which,  as  may  be  inferred  from  the  charge, 
had  been  rendered  in  the  case  in  favor  of  the  plaintiff,  and  had  been 
set  aside  and  this  new  trial  ordered.  When  the  jury,  on  demand  of 
the  plaintiff,  were  polled,  and  were  found  not  to  then  agree  to  the 
finding  as  contained  in  the  sealed  verdict,  or  as  explained  by  the 
foreman,  it  was  the  duty  of  the  court  to  send  them  to  their  room  to 
reconsider,  and  agree  if  might  be.  It  was  the  privilege  of  the  jury 
to  come  again  into  court  and  ask  instruction.  The  court  committed 
no  error  in  the  fact  of  giving  instruction,  nor  in  the  particular 
instruction  given.  There  had  been,  as  yet,  no  conclusive  verdict 
rendered;  they  had  still  to  agree  on  a  verdict  The  verdict  to 
which  they  at  the  last  agreed  corresponded  with  the  finding  in  the 
sealed  paper,  m  that  it  was  for  damages  for  the  plaintiS  It  fell 
short  of  the  amount  which  would  have  followed  from  adherence  to 
the  statement  of  the  foreman.  It  was  not,  by  far,  so  complete  a 
variance  as  that  of  guilty  instead  of  not  guil^  on  an  indictment 
for  a  felony,  nor  greater  than  in  some  other  of  the  cases  hereinbe- 
fore cited. 

There  is  nothing  to  show  that  harm  came  to  the  defendant  from 
all  that  transpired. 

The  judgment  appealed  from  should  be  affirmed,  with  coats  to 
the  respondent. 

All  concur,  Ohxtboh,  Oh.  J.,  not  sitting 

Judgmmit  e^fnmi. 
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VhkSAQAJXf  plaintiff  in  error,  y.  Thb  Peoplb,  defendants  in  error. 

(nN.T.40rr.) 
OrimSndl  taw — dtfeme  tf  in»anUif. 

The  test  of  legpomriMIUj  for  criminal  acts,  where  ansonndness  of  mind  is  set 
np  as  a  defense.  Is  the  capadtj  of  the  defendant  to  distinguish  between 
right  and  wrong,  at  the  time  of  and  with  respect  to  the  act  which  Is  the 
snbjeet  of  the  inquiry. 

Ebbob  to  the  supreme  court  to  review  a  judgment  of  the  general 
term,  in  the  first  department,  affirming  a  judgment  of  the  court  of 
general  sessions  of  New  York,  entered  upon  a  conyiotion  of  the 
plaintiff  in  error,  of  the  crime  of  murder  in  the  second  degree. 

The  plaintiff  was  indicted  for  murder  in  the  first  degree,  in  kill* 
mg  his  wife.    The  defense  was  insanity. 

William  F.  KirUzing,  for  plaintiff  in  error.  Although  one  has 
understanding,  yet  if  he  has  no  will,  he  cannot  commit  a  crime. 
1  Hale's  P.  0. 14;  4  Black.  Com.  21.  The  ''right  and  wrong"  test 
as  to  the  contemplated  act  is  not  favored.  Ray  on  Insanity; 
Whart  ft  Stille's  Med.  Jur.;  Beck,  Dean,  Taylor,  Med.  Jur. ;  Brown's 
Med.  Jur.  of  Insanity ;  Rez  v.  Hadfield,  27  How.  St  Tr.  1282.  The 
power  of  choosing  right  from  wrong  is  as  essential  to  legal  responsi- 
bility as  the  mere  capacity  of  distinguishing  right  from  wrong. 
Reg.  V.  BleasdaJey  2  Oar.  ft  Kir.  765 ;  StcUe  v.  Windsor,  5  Harr.  512; 
People  ▼.  Pine,  2  Barb.  666 ;  8coU  v.  Com^  4  Meta  (Ky.)  227 ; 
Hopps  V.  StaUy  31  HL  885;  Fouts  v.  8iaUy  4  Qreene  (Iowa),  500; 
BUman's  Com,  Whart  Or.  Law,  30 ;  Hopps  t.  Staie,  31  HL  386 ; 
Owl  t.  Shurlockn  Leg.  Ini  1867,  p.  88;  Smith  v.  Com.,  1  Duval, 
S24 ;  Oom.  v.  Freaih,  6  Am.  L.  Be^.  400. 

B.  K.  PhelpSf  district  attorney,  for  defendants  in  error.  One 
who  is  conscious  that  an  act  is  wrong  at  the  time  he  is  committing 
it,  and  that  it  is  in  violation  of  law,  cannot  properly  be  said  to  be 
insane.     WiUie  t.  I%e  People,  32  N.  T.  716. 

AKDRrwB,  J.  The  judge,  among  other  things,  charged  the  jury 
that,  ''to  establish  a  defense  on  the  ground  of  insanity,  it  must  be 
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clearly  proven  that,  at  the  time  of  committing  the  act  (the  subject 
of  the  indictment),  the  party  accused  was  laboring  under  such  s 
defect  of  reason  from  disease  of  the  mind  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing;  and,  if  he  did  know  it,  that 
he  did  not  know  he  was  doing  wrong ; ''  and  to  this  part  of  the 
charge  the  prisoner,  by  his  counsei,  excepted. 

The  part  of  the  charge  excepted  to  was  in  Che  language  employed 
by  TiKDAL,  G.  J.,  in  McNaghten's  Cgaey  10  Clarke  ft  Fin.  210,  in 
the  response  of  the  English  judges  to  the  questions  put  to  them  by 
the  house  of  lords  as  to  what  instructions  should  be  given  to  the 
jury,  on  a  trial  of  a  prisoner  charged  with  crime,  when  the  insane 
delusion  of  the  prisoner,  at  the  time  of  the  commission  of  the  aUeged 
act,  was  interposed  as  a  defense. 

All  the  judges,  except  one,  concurred  in  the  opinion  of  Tikdal^ 
G.  J.,  and  the  case  is  of  the  highest  authority ;  and  the  rule  declared 
in  it  has  been  adhered  to  by  the  English  courts. 

Maule,  J»,  gave  a  separate  opinion,  in  which  he  declared  that,  to 
render  a  person  irresponsible  for  crime  on  account  of  unsoundness 
of  mind,  the  unsoundness  should,  according  to  the  law  as  it  has 
long  been  understood  and  held,  be  such  as  to  render  him  incapable 
of  knowing  right  from  wrong. 

In  the  CQse  of  Freeman  v.  TTie  People^  4  Denio,  28,  the  language  of 
TiNOAL,  C.  J.,  in  the  McNaghten  Cctae^  was  quoted  and  approved ; 
and  Bbardslby,  J.,  said :  ^^  Where  insanity  is  interposed  as  a  defense 
to  an  indictment  for  an  alleged  crime,  the  inquiry  is  always  brought 
down  to  the  single  question  of  a  capacity  to  distinguidi  between 
right  and  wrong  at  the  time  the  act  was  done." 

The  rule  was  re-affirmed  in  the  case  of  WiUis  v.  The  People,  32  N. 
T.  717,  and  it  must  be  regarded  as  the  settled  law  of  this  State,  that 
the  test  of  responsibility  for  criminal  acts,  where  unsoundness  of 
mind  is  interposed  as  a  defense,  is  the  capacity  of  the  defendant  to 
distinguish  between  right  and  wrong,  at  the  time  of,  and  with  respect 
to,  the  act  which  is  the  subject  of  the  inquiry. 

We  are  asked  in  this  case  to  introduce  a  new  element  into  the  rule 
of  criminal  responsibility  in  cases  of  alleged  insanity,  and  to  hold 
that  the  power  of  choosing  right  from  wrong  is  as  essential  to  legal 
responsibility  as  the  capacity  of  distinguishing  between  them;  and 
that  the  absence  of  the  former  is  consistent  witii  the  presence  of  the 
latter. 

The  argument  proceeds  upon  the  theory  that  there  is  a  form  of 
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inaaaitj  in  whioh  the  faculties  are  so  disordered  and  deranged  that 
a  man,  thongh  he  peroeives  the  moral  quality  of  his  acts,  is  nnahk 
to  control  them,  and  is  urged  by  some  mysterious  pressure  to  the 
commission  of  acts,  the  oonsequenoes  of  which  he  anticipates  but 
cannot  avoid. 

Whatever  medical  or  scientific  authority  there  may  be  for  this 
view  it  has  not  been  accepted  by  courts  of  law. 

The  vagueness  and  uncertainty  of  the  inquiry  which  would  be 
opened,  and  the  manifest  danger  of  introducing  the  limitation 
claimed  into  the  rule  of  responsibility,  in  cases  of  crime,  may  well 
cause  courts  to  pause  before  assenting  to  it 

Indulgence  in  evil  passions  weakens  the  restraining  power  of  the 
will  and  conscience ;  and  the  rule  suggested  would  be  the  cover  for 
the  commission  of  crime,  and  its  justification.  The  doctrine  that  a 
criminal  act  may  be  excused  upon  the  notion  of  an  irresistible 
impulse  to  commit  it,  where  the  offender  has  the  ability  to  discover 
his  legal  and  moral  duty  in  respect  to  it,  has  no  place  in  the  law. 
RoLFB,  B.,  in  Rogers  v.iltftfn^,  where,  on  the  trial  of  an  indictment 
for  poisoning,  the  defendant  was  alleged  to  have  acted  under  some 
moral  influence  which  he  could  not  resist,  said :  ^  Every  crime  was 
committed  under  an  influence  of  such  a  description  ;  and  the  object 
ot  the  law  was  to  compel  people  to  control  these  influences.^' 

The  judge  intended,  by  the  proposition  excepted  to,  as  is  apparent 
from  the  other  parts  of  the  charge,  merely  to  instruct  the  jury  as  to 
the  character  and  extent  of  mental  unsoundness  which,  if  proved, 
would  shield  from  criminal  responsibility ;  and  it  must  have  been  so 
understood  by  the  jury  and  by  counsel ;  and  to  the  rule  thus  pro* 
pounded  by  the  judge  the  exception  was  pointed.  What  was  said  as 
to  the  measure  of  proof  of  insanity  was  incidental  and  collateral  to 
the  main  proposition  ;  and  if  an  inadvertent  error  in  phraseology 
crept  in,  it  did  not  mislead,  and  was  not  excepted  to. 

In  People  v.  MeCann,  16  N.  V.  58,  it  was  held  that  it  was  error  to 
charge  the  jury  in  a  criminal  case  that  the  insanity  of  the  prisoner 
must  be  proved  beyond  a  reasonable  doubt,  to  entitle  him  to  an 
acquittal.  This  was  the  extent  of  the  decision.  The  question  was 
not  in  the  case,  whether  the  prisoner  would  be  entitled  to  the  benefit 
of  a  doubt  upon  the  evidence  introduced  by  him  to  establish  tha 
defense.  What  is  said  by  the  learned  judges  upon  that  subject  is 
entitled  to  such  weight  as  their  character  and  learning  and  their 
arguments  entitle  it  to.    See  People  v.  Schryver,  42  N.  Y.  1. 
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It  is  not  neoesaary  for  us  to  oonsider  tho  qnestion  in  this  case; 
bnt  we  prefer  to  leave  it  precisely  where  the  cases  cited  leave  it,  an 
open  question,  so  far  as  judicial  authority  in  this  State  is  concerned. 

The  exception  considered  is  the  only  one  presented  or  argued 
by  counsel,  and  we  are  of  the  opinion  that  the  judgment  should  be 
aiBnned. 

All  concur ;  Bapallo,  J.,  in  result 

Judgmnd  affirmti. 


Trx  PlOPLB  49  insL  Washikotok,  appellant,  y.  NicHOLa,  comp- 
troller, etc 

(88N.T.  438.) 

€l»t(^losl«— fMifprAlr  ^  ieoeral  penon$  MifmMfMi— «Ami  tt^y  maif  act  — 

"  office  or  pubUc  tnut." 

▲  statute  appioprUted  a  specified  sam  to  be  paid  to  the  relator  for  the  pur 
ehase  of  certain  relics  of  Qen.  Washington,  bj  the  State,  to  be  paid  onlj 
npon  the  certificate  of  three  persons  named  therein,  that  the  relics  were 
genuine,  etc  HM,  that  a  certificate  signed  by  two  of  the  persons  named, 
which  stated  that  the  tliird  met  with  them,  bat  refused  to  join  in  the  certifi- 
cate, was  suflcient. 

EUd,  also,  that  the  fact  that  one  of  the  persons  named  in  the  act  was,  at  the 
time,  a  judge  of  the  court  of  appeals,  and  as  such  incapacitated  from  hold- 
ing anj  other  "  office  or  public  trust,"  did  not  invalidate  the  certificate,  oi 
render  his  appointment  void ;  it  not  being  an  office  or  public  trust  within 
the  meaning  of  the  constitution,  art.  6,  g  10. 

Appeal  from  an  order  of  the  supreme  court,  made  at  a  general 
term  in  the  third  department,  affirming  an  order  made  at  a  special 
term,  denying  an  application  for  a  peremptory  mandamus  against 
the  respondent  as  comptroller  of  the  State. 

The  appropriation  bill  of  1871  (Laws  of  1871,  chap.  715,  p.  1581) 
contained  the  following  provision : 

*^  To  Mrs.  Lewis  W.  Washington,  the  sum  of  $20,000  for  purchase 
of  certain  relics  of  General  George  Washington,  offered  by  her  to 
the  State,  to  be  paid  to  her  upon  the  certificate  of  Martin  Groyer, 
the  chancellor  of  the  university,  and  J.  Carson  Brevoort,  that  said 
relics  are  in  their  opinion  genuine,  and  that  it  is  desirable,  in  their 
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judgmenty  that  they  should  be  placed  in  the  maseum  of  the  State 
library/' 

The  relics  referred  to  were  presented  to  the  three  persons  named 
at  a  meeting  attended  by  all.  The  following  certificate  was  execntel 
and  deliyered  to  the  relator : 

**  New  York  State  Library^         ) 
"  Albany,  June  19, 1871. ) 

*^  On  this  day,  and  at  this  place,  Martin  Grover,  the  chancellor  of 

the  university  (John  Y.  L.  Pruyn),  and  J.  Carson  BreToort,  named 

in  the  aforesaid  act  of  the  legislature,  all  met  for  the  purpose  and 

in  the  discharge  of  the  duty  thereby  confided  to  them,  and  inspected 

and  examined  the  relics  of  General  George  Washington,  referred  to 

in  the  said  act  of  the  legislature,  a  list  of  which  is  hereby  appended 

with  a  statement  of  certain  evidence  in  regard  to  the  said  relics  ; 

and  thereupon  the  said  Martin  Grover  refused  to  sign  or  unite  in 

any  certificate  such  as  is  called  for  by  the  said  act  of  the  legislature. 

The  other  parties  named,  to  wit :  the  chancellor  of  the  university 

(John  V.  1*.  Pruyn),  and  the  said  J.  Carson  Breevoort,  do,  therefore, 

without  the  concurrence  of  their  associate,  hereby  certify  that  the 

said  relics  of  General  George  Washington,  referred  to  in  the  said 

act  of  the  legislature,  are,  in  their  opinion,  genuine  ;  and  that  it  is 

desirable,  in  their  judgment,  that  they  should  be  placed  in  the 

museum  of  the  State  library. 

"John  V.  L.  Pruyk, 

"  Chancellor  of  the  University. 

**  J.  Garsok  Brevoort." 

This  certificate  was  presented  to  the  comptroller,  on  behalf  of 
the  relator,  an  offer  made  to  sell  and  transfer  the  relics  to  the  State, 
for  the  sum  named,  and  the  comptroller's  warrant  for  that  amount 
upon  the  treasurer  demanded.  The  comptroller  refused  to  issue  a 
warrant,  solely  upon  the  ground  of  the  refusal  of  Judge  Groyer  to 
join  in  the  certificate. 

8.  Hand,  for  appellant  The  three  persons  named  in  the  act 
having  regularly  met,  the  act  of  the  majority  was  binding.  Orindleg 
T.  Barker,  1  Bos.  &  P.  229 ;  Green  v.  i/iZbr,  6  Johns.  41 ;  Dawning 
V.  Rugar,  21  Wend.  182 ;  Cruger  v.  Hudson  River  Railroad  Oo^  12 
N.  Y.  102 ;  Rex  v.  Beeston,  3  T.  R.  592,  694.  The  fact  that  they 
were  not  expresslv  constituted  a  board  or  tribunal  makes  no  iiffei*- 
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ence.  12  N.  Y.  192.  The  case  ia  within  the  proYiiione  of  Hm 
Beiriaed  Statutes.  2  B.  S.  555,  §  27;  Beyiaen'  Notes,  5  Stats,  at 
Laige,  509 ;  HorUm  r.  Garrison^  23  Barb.  176 ;  P»opU  t.  Super* 
visors  of  Chmango  Co^  11  K.  Y.  563.  The  clear  language  of  a 
statute  will  not  be  restrained  by  its  title.    Oonstaniine  v.  Van  Wintle^ 

6  Hill,  177;  FeqpU  y.  McCann,  16  N.  Y.  58;  United  SMss  y. 
Palmer,  8  Wheat  610 ;  The  Same  y.  Fisher,  2  Oranch,  386. 

John  Oanson,  for  respondent.  Neither  the  common-law  rule 
nor  the  section  of  the»  Beyised  Statutes  relatiye  to  the  execution  of  a 
joint  authority  applies  to  this  case.  People  y.  Williams,  31  N.  Y. 
441 ;  Stewart  y.  Wallis,  30  Barb.  344,  347.  It  was  necessary  to  a 
yalid  execution  of  the  power  that  ail  the  persons  named  should  con- 
cur in  exercising  it    Green  y.  Miller,  6  Johns.  39 ;  3t  parte  Sogers, 

7  Cow.  526 ;  Giidersleeee  y.  Board  of  Education,  17  Abb.  201,  211. 

PsGKHAX,  J.  Seyeral  objections  are  presented  by  the  respond* 
enf  8  counsel  to  the  granting  of  the  mandamus  prayed  for,  which  I 
will  consider  in  their  order. 

He  insists  first  that  ^Hhe  State  does  not  owe  the  relator  $20,000, 
and  she  had  no  right  to  demand  a  warrant  for  that  sum  until,  sh* 
bad  complied  with  a  condition  precedent,  to  wit,  until  she  had  pro- 
cured the  certificate  of  the  three  persons  designated  by  the  legisla- 
ture," etc. 

Procuring  the  certificate  required  by  the  statute  is  yery  clearly  a 
condition  precedent  to  any  right  to  the  money.  If  the  relator  has 
not  obtained  it,  she  has  no  right,  and  of  course  can  demand  no 
remedy. 

In  the  second  place,  he  insists  that  the  certificate  of  two  of  three 
persons  designated  is  not  a  compliance  with  the  statute,  neither  al 
common  law  nor  under  the  general  act  on  that  subject 

The  statute  making  this  appropriation  is  as  follows: 

**  To  Mrs.  Lewis  W.  Washington  $20,000,  or  so  much  thereof  as 
may  be  necessary  for  the  purchase  of  certain  relics  of  General  George 
Washington,  offered  by  her  to  the  State,  to  be  paid  only  upon  the 
certificate  of  Martin  Greyer  and  the  chancellor  of  the  uniyersi^, 
and  J.  Oarson  Breyoort ;  that  the  said  relics  are,  in  their  iqnniony 
genuine;  and  that  it  is  desirable,  in  their  judgment,  Uiat  they 
should  be  placed  in  the  museum  of  the  State  library.^ 

In  my  judgment,  by  the  well-settled  rule  at  common  law,  this 
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power  would  hare  been  legally  exercised  by  the  signature  of  two  of 
the  three  to  the  certificate  when  all  three  had  assembled  to  pass 
upon  the  question. 

The  only  answer  specially  nrged  against  this  rule  is  that  it  solely 
applies  ^  to  matters  of  public  concern  f  that  ^  as  to  matters  of  pri- 
rate  concern,"  as  this  is  claimed  to  be,  all  must  join  to  make  a  valid 
execution  of  the  power. 

ChrindUy  t.  Barker^  1  Bos.  &  Pul.  229,  is  in  x)oint  as  to  the  gen- 
eral rule. 

Eybe,  C.  J.,  there  said :  ^*  I  think  it  is  now  pretty  well  estab- 
lished, that  where  a  number  of  persons  are  intrusted  with  powers 
not  of  mere  private  confidence,  but  in  some  respects  of  a  general 
nature,  and  all  of  them  are  regularly  assembled,  the  majority  will 
conclude  the  minority,  and  their  act  will  be  the  act  of  the  whole." 

In  that  case  six  persons  had  been  appointed,  pursuant  to  an  act 
of  parliament,  as  ''  searchers/^  to  examine  and  determine  whether 
tanned  hides,  etc.,  offered  for  sale  in  certain  places,  were  properly 
dried,  etc.  Pour  condemned  them,  and  the  other  two  refused. 
Heldy  by  the  opinions  of  all  the  judges,  that  this  must  be  considered 
as  the  condemnation  of  all  six.    See  the  cases  there  cited. 

It  is  scarcely  necessary  to  cite  authorities,  as  the  general  doctrine 
IS  hardly  denied. 

Then  is  this  a  matter  of  private  concern  ?  We  are  all  of  opinion 
it  is  not.  The  cases  referred  to  by  the  respondent  cannot  fail  to 
establish  his  doctrine.  They  hold  that  arbitrators,  to  determine 
controversies  between  individuals,  are  engaged  in  matters  of  private 
concern.  Oreen  v.  MilUry  6  Johns.  39.  But  where  appraisers  act 
between  individuals  and  the  State,  it  is  matter  of  ''  public  concern," 
and  a  majority  act  as  the  whole,  when  all  have  met.  Ex  pari$ 
Rogersy  7  Cow.  526,  529. 

In  the  case  at  bar  the  legislature  desired  to  purchase,  upon  certain 
terms,  what  they  regarded  as  of  interest  and  value  to  the  public. 
It  was  a  question  between  an  individual  and  the  State.  This  would 
seem,  then,  to  be  plainly  matter  of  public  concern.  This  certificate, 
therefore,  would  have  been  legally  given  at  common  law  when 
signed  by  a  majority.  But,  irrespective  of  the  common  law,  the 
provision  of  the  Revised  Statutes,  in  my  opinion,  embraces .  this 
case.  It  enacts  that  ^  whenever  any  power,  authority  or  dutj  is 
confided  by  law  to  three  or  more  persons,  and  whenever  three  or 
more  persons  or  officers  are  authorized  or  required  by  law  to  per- 
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form  any  act,  such  act  may  be  done,  and  such  power,  authority  oi 
duty  may  be  exercised  and  performed,  by  a  majority  of  such  per* 
sons  or  officers,  upon  a  meeting  of  idl  the  persons  or  officers 
authorized  and  empowered,  unless  special  proyision  be  otherwise 
made."  2  B.  S.  555,  §  27.  The  counsel  insists  that  ^^  provision  is 
otherwise  made"  in  the  statute  making  this  appropriation.  He 
lays  stress  upon  the  repetition  of  the  conjunction  <'  and"  in  requir- 
ing the  certificate  of  ^*  M.  Grover  and  the  chancellor  aful  J.  C.  Bre- 
Toort"  That  thus  the  legislature  intended  to  say  that  the  certifi- 
cate of  a  majority  should  not  be  enough.  No  such  intent  can  be 
drawn  from  this  nice  verbal  criticism.  If  the  peculiar  construction 
of  the  sentence  have  any  special  meaning,  it  would  rather  seem  that 
the  word  '^and"  was  inserted  after  the  name,  of  "  M.  Orover"  to 
prevent  the  inference,  otherwise  plausible,  that  M.  Orover  was  the 
^  chancellor."  It  is  certainly  a  very  strained  construction  to  say 
that  this  supernumerary  or  superfluous  **  and  "  makes  "  the  special 
provision  otherwise  "  required  to  take  this  case  out  of  the  general 
rule  declared  in  the  statute,  that  a  majority  can  well  execute  the 
act. 

The  counsel  emphasizes  the  words,  in  ^^^//^r"  opinion  and  in 
^  Mtftr"  judgment  in  reference  to  the  contents  of  the  certificate,  as 
making  the  '^  special  provision  otherwise,"  alluded  to  in  the  gr neral 
act  There  is  no  force  in  these  words  for  the  purpose  claimed.  The 
general  rule  is,  let  it  be  observed,  that  a  power,  authority  or  duty 
for  three  or  more  may  be  exercised  by  a  majority,  unless  **  special 
provision  be  otherwise  made."  The  act  in  the  appropriation  here 
uses  apt  words,  and  nothitig  more,  for  authorizing  the  power.  Like 
words,  substantially,  were  used  in  the  statute  in  CHrindley  v.  Barktr^ 
and  in  Ex  parte  Rogers^  supra;  but  they  did  not  change  the  rule. 
It  is  difficult  to  conceive  how  any  other  words  could  have  been  used 
with  more  propriety,  if  they  had  for  their  sole  purpose  the  granting 
of  this  power  to  the  three  persons  generally,  without  any  declaration 
as  to  the  number  required  for  its  exercise. 

Had  the  statute  used  the  word  ^^his,"  instead  of  ^Hheir,"  so  that 
it  should  read, ''  to  be  paid  only  upon  the  certificate  of  M.  Orover 
and  the  chancellor,  and  Brevoort,  that  said  relics  are,  in  'his' 
opinion,  genuine,  and  that  it  is  desirable,  in  'his' judgment,  that 
they  should  be  placed  in  the  State  library,"  it  is  plain  that  there 
would  be  more  plausibility  for  believing  that  the  act  intended  each 
one  to  give  his  opinion ;  and  that  it  did  not  require  :r  contemplate 
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the  uniting  of  ally  or  their  joint  certificate.  The  statute  declaring  a 
majoriiy  to  be  sufficient  was  intended  to  apply,  as  it  says,  to  cases 
where  authority  is  conferred  upon  three  or  more  to  do  an  act,  with* 
out  making  ^'  special  provision  '^  whether  all  shall  be  necessary,  or  a 
majority  will  be  sufficient  to  its  proper  execution.  That  is  this  case 
There  is  not  a  line  or  a  word  in  this  act  of  appropriation  that  states 
whether  all  shall  join  in  the  certificate  in  order  to  have  the  power 
properly  exercised,  or  whether  a  majority  shall  be  sufficient.  In 
such  case,  a  majority  is  sufficient,  and  the  certificate  by  the  majority 
is,  in  judgment  of  law,  the  certificate  of  the  whole.  The  words,  in 
"^Awr**  opinion  and  in  "tt^fr"  judgment,  are  apt  and  proper  to 
describe  the  acts  to  be  done  by  the  three.  What  other  word  could 
be  used  in  place  of  'Hheir  ?"  The  act  to  be  done  is  well  and  aptly 
described.  The  act  authorizes  these  three  gentlemen  to  do  it.  It 
does  not  specify,  or  assume  to  specify,  how  it  shall  be  done,  or 
whether  the  certificate  of  a  majority  shall  or  shall  not  be  sufficient 
In  such  case  the  act  is  express  that  the  signature  of  a  majority  is 
sufficient  The  certificate  of  a  majority  is  ^' their''  judgment «- 
'Hheir''  opinion — as  the  act  requires.  Had  the  legislature  intended 
otherwise,  they  would  have  said  so  in  plain  language ;  they  would 
have  given  something  more  than  this  superfiuous  ^^and,"  upon 
which  to  base  so  large  an  inference. 

If  this  declaratory  statute  does  not  apply  to  this  case,  human 
ingenuity  can  scarcely  imagine  one  where  it  could  be  applicable. 

These  are  all  the  objections  presented  by  the  respondent's  counsel. 

One  of  my  brethren,  however,  intimates  the  opinion  that  he  was 
a  judge  of  this  court  and  his  appointment  to  this  position  was  void; 
tbAt  it  was  a  violation  of  the  constitution,  which  prohibits  a  judge 
of  this  court  from  holding  any  other  ''office  or  public  tmsf 
Const.,  art  6,  §  10. 

Clearly  the  judge  must  have  changed  his  mind,  and  I  agree  with 
his  first  and  better  opinion.  Had  he  supposed  that  this  was  an 
**  office  or  public  trust,"  of  course  he  would  not  have  assumed  to  act 
He  would  not  have  attempted  to ''  hold  "  another  offioe.  But  he  did 
act  without  any  declared  limitation  or  doubt  He  acted  in  the  mat- 
ter when  he  met  with  his  colleagues,  examined  the  **  relics,"  and 
refused  to  recommend  their  purchase  quite  as  much  as  his  col- 
leagues, who  expressed  a  different  opinion  and  came  to  a  differett 
oonclusion. 

The  strt^ns^tb  of  this  objection  is  much  diminished  by  the  fact 
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that  the  able  ooiinsel  for  the  respondenty  though  in  great  need  of 
aid,  aa  the  case  shows,  oould  see  no  f oroe  whateTer  in  this  gronnd  ot 
objection,  and  henoe  entirely  omitted  it  in  his  points. 

Office  has  been  defined  to  be  ^^  an  employment  on  behalf  of  the 
gOTemment  in  any  station  or  public  trust  not  merely  transiev!t,  ocoa* 
sional  or  incidenUI.'^  Per  Pi^ir,  J.,  In  the  Matter  of  the  oaths  to  i$ 
taken  by  Attorneys,  ete^  20  Johna  493.  The  court  held  that  attorneys 
and  counselors  were  not  officers,  within  the  meaning  of  the  consti- 
tntion  of  1821,  which  ordained  that  no  other  oath,  etc.,  should  be 
required  as  a  qualification  for  any  office  or  public  trust^ 

Burrill  says:  ** The  idea  of  an  office  clearly  embraces  the  idea  of 
tenure,  duration,  fees  or  emoluments,  rights  and  powers,  as  well  as 
that  of  duty,''  and  he  cites  several  authorities.  He  says  the  intrin- 
sic meaning  of  the  word  is  well  expressed  by  the  old  English  word 
^' place,"  and  the  fignratiye  terms  <' incumbent,"  ^swearing  in," 
''  entering  upon,"  ^  vacating,"  constantly  applied  to  offices,  have  the 
same  radical  idea. 

Either  of  these  terms  is  entirely  foreign  to  the  exercise  of  the 
authority  conferred  upon  these  gentlemen.  2  Burrill's  Law  Diet.  766 ; 
see,  also,  Sheboygan  Co.  v.  Parker,  3  Wall.  93 ;  Vaccari  v.  MaxweU,  8 
Blatchf.  868. 

It  is  very  plain  that  the  doing  of  such  an  act,  a  single  act  like  this, 
is  not  within  the  meaning  of  the  constitutional  prohibition  against 
^  holding  "  any  ^  other  "  office  or  public  trust. 

As  to  the  other  objection  of  my  learned  brother,  that  this  declara> 
tory  act  (2  B.  S.  555,  §  27)  has  no  application,  because  here  no  pro- 
vision is  made  for  a  board,  for  a  meeting  of  the  three,  which  that 
act  required,  that  in  iiAct  the  separate  certificate  of  each  person 
would  have  been  as  valid  as  the  joint  certificate  of  all,  the  first 
answer  is  that  that  act  is  not  confined  to  a  ^' board,"  though  all 
must  meet  to  give  validity  under  its  provisions  to  the  act  of  a 
majority.  It  contemplates  the  meeting  of  all»  as  this  act  doesi 
Second,  It  is  plain  that  this  act  of  appropriation  contemplates  the 
meeting  of  alL  The  certificate  of  each  one  separately  would  not  be 
^  their"  certificate;  it  would  not  be  ^ their"  opinion  or ''their" 
judgment.  See  Bx parte  Rogers,  supra,  and  note.  Upon  what  con- 
ceivable ground  the  courts  below  refused  this  relief  it  is  impossible 
to  imagine.  They  gave  no  opinion,  and  the  judge  at  special  term 
gave  the  case  so  little  consideration  as  to  decide  it  upon  the  aipi- 
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ment.    It  wu  probably  supposed  that  the  cause  would  oome  here, 
and  hence  the  application  was  formally  denied* 

The  courts  have  nothing  whatever  to  do  with  the  policy  or  ex- 
pediency of  this  act  Its  validity  being  conceded,  we  discharge  our 
duty  when  we  declare  its  legal  meaning. 

The  act  having  been  complied  with,  the  order  of  the  supreme 
court  should  be  reversed  and  the  peremptory  mandamus  ordered  to 
issue. 

All  concur  except  Obotbb,  J.,  dissenting. 

Ordered  aeoardinffljf* 


84TAG1 T.  Thi  Howabd  Ikbubahox  Oompakt,  appellant 

(ttN.T.m.) 

lniwrane$^trantftr  or  ehangs  of  tUU — who  may  enforce  poUoy, 

A  policf  of  inBuntnoe  contained  a  proviflion  that  if  the  property  insored  Bhoald 
be  fM>ld  or  transferred,  or  any  diange  should  take  plaoe  in  title  or  poseeflsion, 
withoat  the  conoent  of  the  insurers,  the  policy  dioald  be  void.  HM,  that 
a  sale  and  conreyanoe  of  the  property,  withoat  consent,  aroided  the  policy, 
although  simoltaneonsly  therowith  a  mortgage  was  executed  back  by  the 
purchaser  for  a  part  of  the  purohase-money. 

Where  tl^e  property  was  vested  in  a  testamentary  trustee,  in  trust  for  the  heirs 
of  the  former  owner,  and  such  trustee,  being  authorized  by  the  will  to  do 
so,  insured  the  property  for  the  benefit  of  the  "  heirs  and  representatives  ** 
of  her  testator,  hM,  that  the  trustee,  although  not  named  in  the  policy, 
could  enforce  it  for  the  benefit  of  the  benefidaries  under  the  wiU. 

Appbals  from  judgments  of  the  supreme  court,  at  general  term 
in  the  third  department,  affirming  judgments  in  favor  of  the  plain- 
tiff,  entered  upon  a  trial  at  the  circuit  without  a  jury. 

The  actions  were  brought  upon  two  policies  of  insurance,  issued 
by  the  defendants  respectively  for  11,000  each,  on  a  grist-mill  and 
machinery.  The  policies  were  issued  to  the  ''  heirs  and  representa- 
tives of  Andrew  Eirk,  deceased,"  and  each  contained  the  following 
provision,  vi«.:  "If  the  property  be  sold  or  transferred,  or  any 
change  takes  place  in  title  or  possession,  whether  by  legal  process  or 
judicial  decree,  or  voluntary  transfer  or  conveyance,  without  the 
consent  of  the  company  indorsed  thereon,  the  policy  shall  be  void.'' 


n 


12  NEW  YORK, 


SftTBge  v.  The  Howard  Insuance  Ga 


The  original  plaintiff  was  Manila  Kirk,  executrix  of  the  last  will 
and  testament  of  said  Andrew  Kirk,  deceased,  under  which  she  was 
authorized,  as  executrix,  to  insure,  sell  and  convey  his  property.  In 
February,  1870,  after  the  policies  were  issued,  the  said  executrix  sold 
the  property  insured  to  H.  0.  Arnold,  without  obtaining  the  con- 
sent of  the  insurers,  and  without  notice  to  them,  and  did  not  assign 
the  policies  to  the  purchaser.  The  grist-mill  was  sold  for  118,000  in 
cash,  Arnold  giving  back  a  mortgage  for  117,000,  which  is  still  un- 
paid. Arnold  was  in  possession,  under  a  lease  from  the  executrix, 
before  purchasing  and  when  the  policies  were  given,  and  continued 
in  possession  afterward.  On  the  Ist  of  August,  1870,  the  mill  was 
destroyed  by  fire,  and  due  notice,  with  proof  of  loss,  was  given  to 
each  company. 

Marilla  Kirk  resigned  her  office  on  the  29th  of  August,  1871,  and 
the  plaintiff  was  duly  appointed  trustee  and  administrator  with  the 
will  annexed,  and  as  such  was  substituted  as  plaintiff  in  each  suit 

S,  Handy  for  appellants.  There  was  such  a  change  of  title  as 
made  each  policy  void.  Springfield  F.  (6  M.  Ins.  Co,  v.  Aliens  43 
N.  Y.  389, 394 ;  Edmafids  v.  MuL  S.  F.  Ins,  Co.,  1  ADen,  311 ;  McEwan 
Y.  Western  Ins.  Co^  1  Mich.  (N.  P.)  118.  The  mortgage  did  not 
reconvey  the  title.  Southtoorth  v.  Van  Pelt,  3  Barb.  347 ;  Jackson  v. 
Williardy  4  Johns.  41. 

John  Oouldf  for  respondents.  The  title  passed  back  so  soon  to 
the  plaintiff,  by  the  mortgage,  that  the  sale  conld  render-  void  the 
policies.  Titteniore  v.  Vermotit  Mut.  Ins.  Co.,  20  Vt.  546 ;  Kilfs  v. 
Massasoit  Ins.  Co.,  56  Barb.  177.  The  plaintiff  retains  an  insumblo 
interest  in  the  property,  as  mortgagee,  to  the  extent  of  his  mort- 
gage. Shotwell  V.  Jefferson  Ins,  Co.,  5  Bosw.  257 ;  JEtna  Fire  Ins 
Co.  V.  Tyler,  16  Wend.  386  ;  Hotoard  v.  Albany  Ins.  Co.,  3  Denio, 
801.  A  change  of  title  which  does  not  deprive  the  insured  of  an 
insurable  interest  will  not  make  void  the  policy.  Lazarus  v.  Coin. 
Ins,  Co,,  5  Pick.  76 ;  Strong  v.  Man.  Ins.  Oo^  10  id.  40 ;  Stetson  v. 
Mass.  Mut.  F.  Ins.  Co.,  4  Mass.  330 ;  Kitts  v.  Massasoit  Ins.  Co.,  56 
Barb.  177 ;  Jackson  v.  Silvernail,  15  Johns.  278 ;  Hitchcock  y.  N.  W, 
Ins.  Co.,  26  N.  Y.  68. 

Allsn,  J.  The  questions  presented  by  these  appeals  resolve 
themselves  into  a  single  one  as  to  the  true  construction  of  the  |)oli- 
oies  of  insurance.     Contracts  of  insurance  are  construed  so  as  to 
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giye  effect  to  the  intent  of  the  parties  as  indicated  by  the  language 
employed.  They  do  not  in  any  respect  differ  from  other  written 
instruments,  but  are  interpreted  by  the  same  rules;  and  one  cardinal 
rule  of  interpretation  requires  that  words  and  phrases  in  contracts, 
as  well  as  in  statutes  and  other  written  instruments,  shall  be  takec 
in  their  ordinary  proper  sense,  unless  they  appear  to  have  been  used 
in  a  different  sense.  Springfield  F.  <&  M.  Ins.  Co.  v.  Alletif  43  N.  Y. 
389. 

The  insurers  and  insured  may  agree  upon  the  terms  of  the  con- 
tract and  make  its  validity  or  continuance  depend  upon  any  terms 
and  conditions,  lawful  in  themselves,  which  they  may  deem  reason- 
able or  proper;  and  whether  reasonable  or  unreasonable  is  for  them, 
not  for  the  courts,  to  determine.  The  title  of  the  insured  to  the 
property  at  risk,  and  the  measure  and  extent  of  his  interest,  is,  in 
the  nature  of  things,  a  material  subject  of  inquiry  in  the  making 
of  the  contract  The  insurers  have  a  right  to  know  to  what  extent 
the  insured  has  the  ability  to  protect,  or  interest  in  protecting,  the 
property  against  the  perils  insured  against,  and  whether  other  par- 
ties have  insurable  interests  which  may  enable  those  interested  to 
secure,  in  the  aggregate,  insurances  in  excess  of  the  value  of  the 
property.  The  insurers  certainly  had  tlie  right  to  treat  any  change 
or  alteration  either  of  title  or  possession  as  material,  and  provide 
that  such  alteration  or  change  should  avoid  the  policy ;  and  if  the 
assured  assented  to  the  contract  with  condition  and  limitation,  effect 
must  be  given  to  the  condition  according  to  its  terms.  Davenport 
V.  New  England  Ins.  Co.,  6  Cush.  340 ;  Edmands  v.  Mutual  Safety 
F.  Ing.  Co.,  1  Allen,  311.  As  well  the  insured  as  the  insurers  are 
interested  in  the  faithful  observance  of  the  conditions  of  the  con- 
tract The  premium  demanded  is  essentially  regulated  by  the 
conditions  of  the  contract  and  the  risk  assumed,  and  if  conditions 
deemed  material  by  the  insurers  are  disregarded  by  the  insured  or 
nullified  by  the  courts,  the  insurers  will  be  made  to  suffer  in  the 
increased  cost  of  insurance,  as  all  will  be  made  to  pay  for  absolute 
and  extreme  risks. 

By  the  policies,  ^the  heirs  and  representatives  of  A.  Kirk, 
leceased,''  were  insured  again&t  loss,  eta  It  is  not  disputed  that 
they  were,  and  are  valid  policies  in  favor  of  the  plaintiff  as  testamen- 
tary trustee  of  the  real  estate  of  the  deceased,  in  whom  the  title  to 
the  premises  insured  was  vested  at  the  time  of  the  insurance.  Ua 
held  the  title  in  trust  for  the  heirs  of  the  decedent  and  is  entitled 
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to  the  benefit  of  the  policy,  in  trnst  for  the  beneficuuies  nnder  the 
will,  although  he  is  not  spedfioally  named.  Olinian  y.  Hope  In$. 
Co.,  45  N.  T.  454 ;  Herkimer  y*  Rice,  27  id.  163. 

Each  of  the  insnranoea  was  npon  the  condition  expressed  in  the 
body  of  the  policy,  that  ^'  if  the  property  be  sold  or  transferred,  or 
any  change  take  place  in  the  title  or  possession,  whether  by  legal 
process  or  judicial  decree  or  yoluntary  transfer  or  conyeyance,  eta, 
then  and  in  eyery  snch  case  this  policy  shall  be  yoid.''  The  word 
*^ property''  was  used  here  for  the  corpus  of  the  thing  insured,  as 
distinguished  from  the  interest  of  the  insured  in  it;  the  thing 
owned,  and  which  was  capable  of  being  sold  or  transferred,  and  of 
which  possession  could  be  had.  The  word  was  used  as  it  is  in  the 
diyision  of  property  into  real  or  personal,  to  indicate  the  thing 
itself,  and  not  the  estate  or  interest  in  it  In  other  policies,  other 
expressions,  widely  difFerent  from  this,  haye  been  held  to  mean 
simply  the  insurable  interest  in  the  property  or  thing  insured;  as  in 
Hitchcock  y.  N.  W,  Ins.  Co.,  26  N.  T.  68,  the  policy  was  to  become 
yoid  'Mn  case  of  transfer  or  termination  of  the  interest  of  the 
assured  in  the  property  insured,"  and  it  was  held  that,  so  long  as 
an  insurable  interest  remained,  the  policy  was  not  ayoided.  An 
insurable  interest  may  exist  independent  of  the  title  to  the  property, 
and,  in  that  case,  as  the  property  may  be  sold,  but  an  insurable 
interest  coyered  by  the  policy  may  remain.  That  case  was  decided 
npon  the  peculiar  phraseology  of  the  condition.  The  conditions 
before  us  are  broader,  and  intended  to  proyide  against  a  transfer  of 
title  or  change  in  the  title  or  possession,  irrespectiye  of  any  insur- 
able interest  that  might  arise  or  remain  upon  the  change  of  title. 
In  other  cases  cited,  the  conditions  of  the  policies  haye  differed  some- 
what in  words  from  that  in  Hitchcock's  case,  but  were  in  substance 
the  same ;  and  in  none  of  the  cases  upon  which  the  respondent 
relies  did  the  condition  make  yoid  the  policy  upon  a  sale  or  transfer 
of  the  property  itself. 

The  condition  found  in  these  policies  has  been  held,  wheneyer 
it  has  come  before  the  courts,  to  prohibit  the  sale  or  transfer  of  the 
property ;  and  a  change  of  title  has  been  held  to  work  an  ayoidance 
of  the  policy.  It  is  by  no  means  a  forfeiture  or  penalty,  or  in  the 
nature  of  forfeiture.  The  parties  haye  determined,  by  their  agree* 
ment,  the  conditions  of  the  liability  and  the  extent  of  the  obligations 
of  the  insurers,  and  they  can  only  be  held  liable  in  accordance  with 
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the  tenns  of  the  agreement,  and  within  the  condition  of  the  obli* 
gation* 

In  TUtemore  r.  V&rmont  MuL  F.  Ins.  Co.,  20  Vt  646,  the 
policy  was  to  become  void  if  the  property  shonld  be  alienated  by  sale 
or  otherwise  ;  and  while  it  was  held  that  a  conveyance  and  a  simul- 
taneous reconveyance  with  the  right  of  the  original  owner  to  con- 
tinue in  possession  was  not  an  alienation  within  the  condition, 
although  the  last  deed  was  conditioned  to  be  void  on  the  payment 
of  a  fixed  sum  within  a  specified  time,  the  court  was  of  the  opinion, 
that  had  the  premises  been  conveyed,  and  a  mortgage  merely  taken 
back  for  the  purchase-money,  it  would  have  been  an  alienation 
avoiding  the  policy.  There  was  no  personal  agreement  by  the 
grantor  in  the  second  deed  to  pay  the  moneys  mentioned  therein;  so 
that  the  transaction  was  but  a  conditional  sale,  optional  with  the 
vendee  whether  he  would  consummate  it,  and  the  vendor  retained 
the  possession.  It  was  in  substance  and  effect  an  executory  agree- 
ment to  sell  in  the  future.  Van  Deusen  v.  Charter  Oak  F.  <&  M. 
Ins  Co.,  1  Rob.  55,  was  within  the  same  principle.  There  was  no 
absolute  alienation  or  transfer  of  title  and  possession.  In  Stetson  v. 
Mass.  Mut.  F.  Ins.  Co.,  4  Mass.  830,  the  court  construed  the  policy 
as  importing  the  continuance  of  the  contract,  notwithstanding  the 
alienation  of  the  premises  to  the  extent  of  the  insurable  interest 
remaining.  The  policy  gave  the  insured  the  liberty,  upon  an  aliena- 
tion, to  surrender  the  policy  or  to  transfer  it 

The  effect  of  a  conveyance  of  the  property  and  the  taking  back 
a  mortgage  for  the  consideration  upon  a  policy  conditioned  to 
become  void  upon  a  sale  or  alienation  of  the  property  insured  in 
whole  or  in  part,  was  considered  in  Abbott  v.  Hampden  Mut.  F.  Ins. 
Co.,  30  Me.  414,  and  it  was  adjudged  that,  to  constitute  an  alienation 
which  would  avoid  the  policy,  it  was  not  necessary  that  there  should 
be  an  absolute  transfer  of  the  whole  or  any  distinct  portion  of  the 
property.  If  there  has  been  a  disposition  of  any  part  of  it  in  such 
form  that  any  property  has  passed  to  another,  the  alienation  has 
occurred.  The  title  was  regurded  as  having  passed  to  another  who 
had  become  the  owner,  entitled  to  the  possession,  and  the  vendee 
had  but  a  lien  for  the  purchase-money,  which  would  never  serve  to 
restore  the  title,  except  upon  a  failure  of  the  purchaser  and  mort- 
gagor to  perform  the  condition  of  the  mortgage,  and  the  latter 
oould  at  any  time  discharge  the  lien  by  paying  the  mortgage  debt 

While  the  interests  of  the  owner  in  fee  and  the  mortgagee  arb 
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both  insurable,  and  each  may  have  independent  inaQranoea, 
each  covering  his  own  interest,  the  interests  are  entirely  distinct, 
and  the  rights  and  obligations  of  the  parties  to  the  conto«ct  differ- 
ent Had  the  plaintiff  been  insured  as  mortgagee,  the  insurer,  upon 
payment  of  a  loss,  would  be  entitled  to  be  subrogated  to  the  rights 
of  the  mortgagee  against  the  mortgagor.  The  distinction  between 
an  issue  based  on  a  denial  of  an  insurable  interest  and  the  question 
whether  there  had  been  an  alienation  or  change  of  title,  was  recog- 
nized in  Orrett  r.  Hampden  F.  Ifis.  Co^  13  Gray,  431.  A  change  of 
title,  valid  as  between  the  parties,  was  treated  as  a  breach  of  the  con- 
dition, but  there  no  alienation  was  proved.  A  mortgage  is  not  an 
alienation  of  the  property  mortgaged;  but  when  the  condition  of 
the  policy  was  that "  all  alienations  and  alterations  in  the  ownership," 
etc.,  of  the  property  should  make  void  the  policy,  a  mortgage  was 
held  to  be  an  alteration  of  the  ownership  and  to  make  void  the  insur- 
ance. Bdmands  v.  MuL  Safety  F.  Ins.  Co.,  1  Allen,  311.  The  court 
thought  it  material  to  the  insurers  to  know  who  had  title  to  or 
interest  in  the  property  insured.  The  question  was  directly  before 
this  court  in  Springfield  F.  <£  M,  Jne,  Co,  v.  Allen,  43  N.  Y.  389,  and 
it  was  there  held,  without  dissent,  following  the  current  of  authority, 
and  giving  the  policy  a  fair  and  reasonable  interpretation,  that  the 
policy  providing  it  should  be  void  upon  "any  change  of  title  in  the 
property  insured,"  it  became  void  by  a  transfer  of  the  premises  by 
the  owner,  although  the  interest  of  the  assured,  a  mortgagee,  was  not 
changed  subsequent  to  the  date  of  the  policy.  When  the  insurance 
was  to  the  owner  of  the  property,  loss,  if  any,  payable  to  a  mortgagee 
with  a  similar  condition  as  in  this  case,  an  alienation  of  the  property 
by  the  mortgagor  was  adjudged  to  make  void  the  policy.  Oroevenor 
v.  Atlantic  F.  Ins.  Co.  of  Brooklyn,  17  N.  Y.  391. 

The  condition  is  not  capable  of  two  readings,  and  the  courts  have 
no  right,  under  the  pretense  of  interpretation,  to  nullify  a  material 
provision  inserted  for  the  reasonable  protection  of  the  insurers,  and 
thus  exercise  a  dispensing  power  in  favor  of  the  insured.  It  cauuDC 
be  said  that  a  conveyance  of  the  fee,  and  the  taking  back  a  mortgage 
for  the  purchase-money,  is  not  as  well  a  sale  or  transfer  as  a  change 
of  title.  It  is  sufficient  to  put  an  end  to  the  policy  that  there  has 
been  a  change  in  the  title ;  and  no  one  can  say  that  a  conveyance  of 
the  fee  and  substituting  the  interest  of  a  mortgagee  in  the  insured 
is  not  a  substantial  change  in  the  title.  But  the  sale  or  transfer  of 
the  property  was  complete  and  absolute,  and  the  retaining  a  lien  for 
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the  pnrohase-money,  either  in  the  form  of  a  mortgage  or  otherwise, 
did  not  change  the  character  or  efFect  of  the  conveyance.  The  fact 
that,  to  preserre  equities  and  exclude  liens  which  might  otherwise 
defeat  purchase-money  liens,  courts  regard  a  deed  of  conveyance  and 
purchase-money  mortgage  as  simultaneous,  and  the  rights  of  the 
parties  as  if  the  title  to  the  amount  of  the  mortgage  interest  had 
neve*  jtassed  out  of  the  grantor,  do  not  aid  in  construing  tliis  con- 
tract, or  tend  to  estahlish  the  claim  of  the  respondent  that  there  has 
been  no  transfer  of  the  property. 

Another  clause  in  the  policy  adds  force  to  the  views  expressed. 
It  requires  that  if  the  interest  of  the  assured  in  this  property  be  any 
other  than  the  entire,  unconditional  and  sole  ownership,  it  shall  be 
80  represented  and  so  expressed  in  the  policy.  Had  the  plaintiff 
desired  to  be  insured  as  mortgagee,  he  should  have  seen  that  the 
interest  was  truly  expressed  in  the  contract.  Another  clause,  pro- 
viding for  the  case  of  the  sale  and  delivery  of  property  insured,  is 
only  applicable  by  its  very  terms  to  personal  property,  and  does  not 
qualify  or  affect  the  condition  which  has  been  considered,  and  which 
controls  in  these  actions. 

The  judgments  must  be  reversed,  and  a  new  trial  granted. 

All  ooncur,  except  Peoeham,  J.,  dissenting. 

Judgments  reversed. 


UkSDALL,  executor,  etc,  v.  Elwsll  et  al,  appellants. 

(SSN.T.WL) 
BaOiroade — roUing  Hoek — pemmal  properip. 

Hie  zoUing  Stock  of  a  raUioad  company  is  peraonal  property,  and  aa  0ach,lla 
ble  to  be  aeiaed  and  sold  for  the  coUection  of  a  tax  against  the  company 
(8eenaU,p.7Si.) 

Appeal  firom  a  judgment  of  the  supreme  court,  at  genera] 
term,  in  the  second  department,  affirming  a  judgment  entered  upon 
a  verdict  in  favor  of  the  plaintiff. 

The  action  was  brought  to  recover  possession  of  two  horse  rail- 
road cars,  formerly  the  property  of  the  Metropolitan  Railroad  Com- 
pany, and  damages  for  the  detention  thereof.    They  were  levied 
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apon  to  pay  a  tax  assessed  against  the  oompanjy  and  on  the  sak 
were  purchased  by  the  plaintiff's  testator.  The  defendants  daimed 
title  under  the  foreclosure  of  a  mortgage  giren  by  the  company 
apon  its  road,  and  a  sale  and  purchase  of  the  property  at  such  sala 
The  jury,  under  the  direction  of  the  oourt^  found  a  verdict  in 
iayor  of  the  plaintiSl 

D.  T,  Waldetif  for  appellants.  The  property  was  part  of  the  roll- 
ing stock  of  the  road,  and  in  law  a  part  of  the  realty.  Farmer^ 
L.  dk  T.  Co.  T.  Hendricksoriy  25  Barb.  484 ;  Pennock  t.  Ooe,  23  How. 
(U.  S.)  117;  ffoyle  v.  Platis.  R.  R.,  51  Barb.  45,  61;  Minn.  Co.  v. 
St.  Paul  Co.,  2  Wall.  664 ;  VoorAees  v.  McOinniSy  48  N.  Y.  278 ; 
D'EfirCOuri  v.  Gregory,  L.  R,  3  Eq.  382, 396.  The  plaintiff  acquired 
*io  title  to  the  cars,  as  against  the  corporation,  or  its  mortgagees,  or 
'he  defendants.  Cumberland  Coal  Co.  y.  Sherman^  80  Barb.  571; 
Abbott  T.  Hard  Rubber  Co.,  33  id.  578,  593;  Campbell  x.  Johnson,  1 
Sandf.  Ch.  148, 157 ;  Colburn  v.  Morton,  3  Keyes,  296 ;  Butts  v. 
Wood,  37  N.  Y.  317 ;  Van  Epps  t.  Van  Epps,  9  Paige,  238 ;  Torrey 
J.  Bank  of  Orleans,  id.  649 ;  Fisk  v.  Saber,  6  W.  &  S.  23 ;  Beuren 
V.  Heaths,  1  Y.  &  0.  340  ;  Moors  v.  Moors,  5  N.  Y.  262 ;  Jsweii  v. 
Millsr,  10  id.  402 ;  Boerum  v.  Schenck,  41  id.  182 ;  Butts  r.  Wood, 
40  id.  319 ;  Oardnsr  y.  Ogdsn,  22  id.  341 ;  BisseU  y.  Pearcs,  28  id. 
252 ;  Coleman  y.  Second  Avenue  R  R.,  38  id.  201 ;  Richards  v.  N. 
H.  Ins.  Co.,  43  N.  H.  263 ;  Ot.  L.  R.  R.  y.  Magnsy,  25  Beay.  586 ; 
Oldham  y.  Jones,  5  B.  Monr.  458.  The  cars  haying  been  placed 
upon  the  road,  as  part  of  its  equipment,  after  the  purchase,  they 
were  subject  to  the  mortgage  under  which  the  defendants  purchased. 
Pierce  y.  Emery,  32  N.  H.  484 ;  Warren  y.  Bay  State  Iron  Co.,  97 
Mass.  279 ;  Clay  y.  Owen,  81  id.  522  ;  Franklin  y.  MouUon,  5  Wis. 
\,  6 ;  Fryatt  y.  Sullivan  Co.,  5  Hill  116;  S.  C,  7  id.  529;  Lane  y. 
^ifig,  8  Wend.  584;  Shepard  y.  Philbrick,  2  Denio,  174;  Ex  parte 
Belcher,  4  Dea.  &  0. 703 ;  Walmesly  y.  MUne,  7  0.  &  B.  (N.  S.)  115 ; 
48  N.  Y.  284;  4  Alb.  L.  J.  304  While  the  cars  were  on  the  road, 
they  were  a  part  of  it,  and  the  defendants  held  possession  thereof  as 
a  part  of  it,  and  the  plaintiff  could  not  claim  the  property.  South- 
worth  y.  Isham,  3  Sand£  448 ;  Langstaffe  y.  Mesgoe,  2  Ad.  &  EL 
167 ;  6  0.  B.  (N.  S.)  708 ;  Winn  r.  Inglesby,  5  B.  &  A.  625 ;  Horn  y. 
Bdher^  9  Easi^  215. 

H.  Sheldon,  for  respondent    The  mortgaging  of  the  cars  did  not 
ixrotect  them  from  being  seized  and  sold  under  the  collector's 


MAY  TERM,  1873.  749 


BaiuUll  T.  ElwelL 


rant.  1  B.  S.  (4th  ecL )  724,  §  7.  The  companr  ratified  the  sale  of 
the  cars  to  Buidally  and  his  tiUe  to  them,  by  hiring  the  cars  in 
question  oS  him.    Boerum  v.  Scheticky  41  N.  Y.  182. 

OboyeBi  J.  The  only  objection  to  the  validity  of  the  assessment 
of  the  railroad  company  by  the  assessors,  to  the  levying  of  the  tax, 
the  regularity  of  the  sale  by  the  collector,  and  the  purchase  by  the 
plaintiff,  was  that  made  upon  the  motion  for  a  nonsuit,  which  was 
that  the  plaintiff  had  failed  to  show  a  title  to  the  cars  in  question. 
This  was  too  general  to  call  upon  the  court  to  consider  and  deter- 
mine any  of  the  defects  now  insisted  upon  by  the  counsel.  The 
counsel  is  mistaken  in  supposing  that  the  evidence  proved  that  the 
plaintiff  was  a  director  of  the  company  at  the  time  of  the  purchase 
by  him,  or  that  the  evidence  was  such  as  to  render  that  a  pro|K'i 
question  for  the  consideration  of  the  jury  if  that  fact  was  material. 
The  plaintiff,  in  substance,  testified  that  he  thought  he  was  not  a 
director ;  that  he  had  been  two  or  three  years  before  that  time ;  had 
then  gone  to  California,  and,  for  the  year  preceding  the  purchase, 
had  not  acted  as  a  director  at  all ;  and  believed  he  had  not  been 
electe«L  as  such.  It  was  admitted  by  the  plaintiff's  counsel  that  the 
oodlpany,  in  its  report  to  the  State  engineer  for  the  year  in  which  the 
cars  were  purchased  by  the  plaintiff,  stated  that  the  plaintiff  was  a 
director.  This  report  was  not  evidence  against  the  plaintiff.  It  did 
not  appear  that  he  had  had  any  t]iyng  to  do  with  it,  or  knew  any  thing 
about  it  The  question  whether,  had  the  plaintiff  been  a  director 
at  the  time  of  his  purchase,  it  would  have  any  and  what  effect  upon 
the  title,  did  not  arise  and  will  not  be  considered.  The  conclusion 
of  the  judge  upon  the  trial,  that  the  testimony  proved  that  the 
plaintiff  purchased  the  cars  for  himself,  and  thereby  acquired  title 
thereto,  was  correct  There  was  no  confiicting  evidence  as  to  these 
facts.  There  was  a  conflict  as  to  the  value  of  the  cars,  and  of  their 
use  while  detained  by  the  defendants.  The  counsel  for  the  respond- 
ent states,  in  his  points,  that  the  parties  finally  agreed  upon  these 
facts,  and  refers  to  the  folio  that  he  claims  shows  it,  which,  upon 
examination,  I  think  hardly  sustains  the  counsel ;  but  as  the  judge, 
in  his  direction  to  the  jury  to  find  a  verdict  for  the  plaintiff,  fixed 
the  sx)ecifio  sums  which  were  to  be  found  as  the  value  of  the  cars, 
and  of  their  use  while  detained  by  the  defendants,  and  as  no  specific 
objection  was  made  to  either  of  the  sums  so  fixed  by  the  defendanta* 
counsel,  or  any  point  made  in  this  court  founded  thereon,  I  shall 
assume  that  such  agreement  was  made. 
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The  only  remaining  question  is,  whether  the  oars  were  the  per- 
sonal property  of  the  company  against  which  the  tax  was  levied,  or 
a  part  of  its  real  estate.  If  the  former,  no  question  can  be  made 
but  that  the  collector  had  the  right  to  levy  on  and  sell  them  for  the 
purpose  of  collecting  the  tax  ;  being  at  the  time  in  possession  of  the 
company,  against  which  the  tax  warrant  was  issued,  irrespectiTe  of 
the  lien  or  title  of  any  other  person  by  mortgage  or  otherwise.  I 
R.  S.  378,  §  2.  If  the  cars  were  a  part  of  the  real  estate,  it  is 
equally  clear  that  the  collector  had  no  right  to  levy  upon  or  sell 
them ;  and  that  the  plaintiff,  by  his  purchase  at  such  sale,  acquired 
no  title  thereto,  as  a  oollector  of  taxes  has  no  power  to  sell  real 
estate.  The  question  is,  whether  the  rolling  stock  of  a  railroad 
company  is  real  or  personal  property.  It  is  obvious  that  the  mode 
of  propelling  the  cars,  whether  by  steam,  horse  or  any  other  power, 
can  have  no  bearing  upon  the  question.  The  question  does  not  at 
all  depend  upon  the  length  of  the  road,  or  whether  the  road  of  one 
company  connects  with  that  of  others  of  the  same  gauge,  and  the 
companies  so  connecting,  in  the  transaction  of  their  business,  are 
in  the  habit  of  running  the  cars  of  each  over  all  the  roads  so  con- 
necting (as  is  often  done),  or  whether  the  road  has  no  connections, 
and,  consequently,  in  the  transaction  of  its  business,  its  cars  do  not 
run  beyond  its  own  track.  I  think  no  one  would  claim  that  a  cai 
of  the  New  York  Central,  whicbs  in  the  course  of  business,  had 
been  run  to  Chicago,  was  part  of  its  real  estate  while  there ;  and,  if 
not  such,  I  can  discover  no  principle  upon  which  the  character  of 
the  property  should  be  changed  when  it  reached  the  Central  track 
upon  its  return  trip  to  New  York.  It  must  be  borne  in  mind  that 
the  defendants  in  this  case  can  claim  no  equity  upon  the  ground 
that  they  acquired  title  by  purchase  upon  the  foreclosure  of  a  mort- 
gage given  to  secure  the  bonds  of  the  company,  as  the  collector's 
warrant  overrides  all  equities  of  third  persons  in  the  property.  The 
question  is  presented,  free  fVom  embarrassment,  whether  cars,  while 
owned  and  used  by  the  company  upon  its  track,  were  real  estate  or 
personal  property.  My  conclusion  is  that  they  were  personal  prop- 
erty, and,  as  such,  liable  to  be  seized  and  sold  for  the  collection  of  a 
tax  against  the  company.  The  reasons  upon  which  this  conclusion 
is  based  will  be  found  in  Stevens  et  aL  v.  The  Buffalo  and  New  York 
City  Railroad  Co,,  31  Barb.  590,  and  in  Beardsley  ei  al.  v.  Tfu 
Ontario  Bank  et  aty  id.  619,  and  the  authorities  cited  and  reviewed; 
md  a  repetition  here  is  unnecessary.    The  reasons  and  aiithoriti<>8 
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for  holding  that  the  cars  were  real  estate  will  be  found  clearly  and 
ably  set  forth  in  2%tf  Farm&nf  Loan  and  TruBt  Co.  v.  Hendricksan^ 
S5  Barb.  485. 
The  judgment  appealed  from  must  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


NoTK.— In  some  recent  oaaes*  by  a  rather  arttflolal  rale  of  oonstructloD.  the  rolling- 
stock  of  railroads  bss  been  held  to  be  fixtures,  so  as  to  pass  under  a  mort^aice  of  the 
realty.  Paimer  t.  ForbOj  28  IIL  800;  Pennoek  t.  Cofn  23  How.  117 ;  .'Jtricidand  t.  Parket^ 
M  Me. 263;  TUub  yr.Mabee,»  111.267;  Farmen*  Loatt^eU^  Co. ▼.Hendrietoon,26  narb.486; 
Farmen*  Loan^  eU^  Co.  t.  CcmmertkU  Bank,  11  Wis.  207 ;  Minnanta  Oky,SU  Paul  Gb.,  2 
WsiL  644 :  PhOUim  t.  Window^  18  a  Monr.  43L-RSP. 
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(68N.Y.630.) 

Under  a  statnta  proTidlng  that  landa  may  be  deTiaed  "  to  every  pereon  cap*, 
ble  by  law  of  holding  real  estate,  but  no  deTlse  to  a  corporation  shaJ  be 
yalid  unless  such  corporation  be  expressly  authorized  by  itf  charter  or  by 
statute  to  take  by  deyise,"  hM^  that  a  devise  to  the  goTemment  of  the  United 
States  was  void. 

Where  no  express  power  is  given  to  executors  to  sell  lands,  a  power  will  not 
be  implied  from  the  mere  charge  of  debts  upon  the  landa. 

Appeal  by  the  United  States  from  a  judgment  of  the  supreme  court, 
at  general  term  in  the  first  department,  affirming  a  decree  of  the  sur- 
rogate of  the  county  of  New  York,  refusing  to  admit  the  will  of 
Charles  Fox  to  probate,  as  a  will  of  real  estate.     S.  0.,  63  Barb.  157. 

The  clause  in  the  will,  the  validity  of  which  was  the  principal 
question  in  the  case  was  as  follows:  FiraL  After  all  my  lawful 
debts  are  paid  and  discharged,  the  residue  of  my  estate,  real  and 
personal,  I  give,  bequeath  and  dispose  of  as  folio ws,  to  wit:  To  the 
government  of  the  United  States,  at  Washington,  for  the  purpose 
of  assisting  to  discharge  the  debt  contracted  by  the  war  for  the 
•nbjugation  of  the  rebellious  Confederate  States. 

The  surrogate  held  that  the  devise  of  the  real  estate  was  invalid, 
and  admitted  the  will  to  probate  as  a  will  of  personal  estate  only. 


752  NEW  YOKK, 


In  the  Mftttar  of  the  Will  of  Pox.  deceased. 


EdfoardB  Pierreponi,  for  appellants.  The  United  States,  by  right 
of  sovereign  power,  may  take  any  property  to  whioh  they  may  be 
entitled,  without  regard  to  any  technioalities  of  legislation.  United 
States  r.  Tifhgey,  5  Pet  542 ;  United  States  t.  Brady y  10  id.  560 ; 
United  States  v.  Lynn^  15  id.  311.  Under  the  statute  of  wills  (2  R 
S.  57),  the  United  States  are  capable  of  taking  real  estate  by  devise. 
United  States  v.  ffeweSy  Orubbe  (Penn.),  307;  United  States  v. 
Davis,  3  McLean,  483 ;  Lindsay  v.  Miller,  6  Pet.  666 ;  Untied  States 
V.  Hoar,  2  Mason,  211 ;  People  v.  Gilbert,  18  Johns.  227 ;  2  Eenf  s 
Com.  276;  Am.  Ins.  Cb.  v.  Canter,  1  Pet.  546 ;  33  N.  Y.  107 ;  Wicker 
V.  Hume,  7  Olark,  H.  of  L.  B.  155.  A  lawful  intent  in  the  testator 
will  be  presumed,  if  the  language  will  fairly  admit  of  a  lawful  pur- 
pose. Port  V.  Howe,  33  N.  Y.  693 ;  Larry  v.  Larry,  id.  101 ;  WH- 
liams  V.  Wittiams,  8  id«  525.  The  United  States  can  take,  directly 
by  gift,  grant  or  devise,  property  for  governmental  use  or  benefit 
Burria  v.  Boardman,  43  N.  Y.  263. 

James  Flynn,  for  respondents. 

Andbews,  J.  The  right  of  the  United  States  to  acquire  and 
hold  lands  within  a  State,  as  incident  to  the  execution  of  certain 
powers  conferred  upon  congress  by  the  constitution,  has  been  exer- 
cised from  the  foundation  of  the  government,  and  has  not  been 
questioned  or  denied. 

It  is  essential  that  this  right  should  inhere  in  the  general  govern* 
ment  The  constitution,  among  other  powers,  vests  in  congress  the 
power  to  regulate  commerce,  to  declare  war,  to  levy  and  collect 
taxes,  to  establish  post-offices  and  to  constitute  inferior  courts. 

In  executing  these  powers,  it  may  take  and  hold  lands  for  the 
erection  of  light-houses,  forts,  custom-houses,  post-offices  and  oourt- 
housee,  and  this  State  has  been  ready  at  all  times  to  aid  the  general 
government,  by  assenting  to  the  exercise  by  the  latter  of  exclusive 
power  of  legislation  over  lands  therein  acquired  for  these  purposes 

The  mode  in  which  congress  shall  acquire  lands  within  a  State 
required  for  public  uses  is  not  prescribed  by  the  constitution.  It 
may  acquire  title,  doubtless,  by  voluntaiy  conveyance  tirom  the 
owner,  in  any  manner  authorized  by  the  law  of  the  State  in  which 
the  lands  are  situated,  or  it  may  take  them,  by  the  exertion  of  the 
power  of  eminent  domain,  upon  making  compensation  to  the  owner. 
ReddaU  v.  Bryan,  14  Md«  444 ;  Story  on  Const,  §  1141 ;  Oooley  on 


MAY  TERM,  1873.  7&iJ 


In  the  Matter  of  the  Wfll  of  F6x,  deeeMed. 


Const  Law,  525.  '  Bat  it  does  not  follow  from  the  ooncession  that 
congress  may  take  lands  within  a  State  for  necessary  public  nses^ 
that  the  United  States  has  power;  nnder  the  constitution,  to  take  by 
dc  yise.  It  was  held  by  this  court  in  Levy  ▼.  Levy^  33  N.  Y.  99,  that 
it  had  no  power  to  take  lands  by  deyise  in  trust  for  a  charity. 

It  is  not  necessary  in  this  case  to  decide  whether  the  United 
States  could,  with  the  consent  of  a  State,  accept  a  devise  of  lands 
made  to  it  directly,  and  unaccompaned  by  any  trust 

In  view  of  the  origin  and  nature  of  the  power  to  devise  lands ; 
of  the  right  of  each  sovereignty  to  determine  the  limitations  under 
which  this  power  shall  be  exercised,  and  of  our  statute  upon  the 
subject,  the  devise  to  the  United  States  m  the  will  in  questioL 
cannot  be  sustained. 

Statutes  of  wills  are  enabling  acts.  Prior  to  the  statutes  Z% 
Henry  VIII,  chap.  1,  and  35  Henry  VIII,  chap.  5,  there  was  in  gen* 
eral  no  power  at  common  law  to  devise  lands.  It  was  a  part  of  the 
feudal  policy  that  lands  could  not  be  alienated  without  the  consent 
of  the  lord,  and  the  power  to  devise  lands  was  opposed  to  this  policy. 
If  permitted,  it  would  have  deprived  the  lord  of  many  of  the  ind- 
deuts  and  profits  of  feudal  tenure. 

The  statutes  referred  to  were  not  restrictive  of  antecedent  rights, 
brt  conferred  a  limited  power  to  devise.  They  permitted  all  per- 
sons, except  feme  coverts^  infants,  idiots  and  persons  of  non*sane 
memory,  ''having  a  sole  estate  in  fee  simple  of  any  manors^  eta,  to 
give,  dispose,  will  or  devise  to  any  person  or  persons,  except  bodies 
politic  or  corporate.'' 

The  English  statute  of  wills  became  a  part  of  the  law  of  this 
State  upon  the  adoption  of  the  constitution  of  1777. 

It  was  substantii^ly  re-enacted  by  statutes  passed  in  1787  and  in 
1813.  1  GreenL  Laws,  387;  1  R.  L.  364.  And  at  the  revision  in 
1830,  the  language  was  changed  so  as  to  provide  that  a  testator  may 
devise  his  lands  ''  to  every  person  capable  by  law  of  holding  real 
estate,  but  no  devise  to  a  corporation  shall  be  valid,  unless  such  coi- 
poration  be  expressly  authorized  by  its  charter  or  by  statute  to  taks 
by  devise."  2  Rev.  Stat  57,  §  3.  The  validity  of  the  devise  to  the 
United  States  in  the  will  in  question  is  to  be  tested  by  this  statuta 
It  is  a  settled  principle  of  the  common  law,  that  the  lex  rei  9tim 
governs  in  respect  to  the  modes  of  transfer  of  real  property  and  the 
capacity  to  make  and  receive  them,  and  the  validity  of  devises  of 
Unds  is  regulated  and  controlled  by  the  local  law ;  and  rlie  law  of 
Vol.  XL  — 95 
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any  other  jurisdiction  or  Bovereignty  apon  the  subject^  in  oppontioB 
to  the  law  of  the  place,  is  nugatory. 

There  can  be  no  pretense  that  the  States  have  surrendered  to  ihs 
general  goyernment  control  over  this  subject  No  such  claim  has 
been  asserted ;  and  jurisdiction  over  testamentary  dispositions  of 
lands  within  a  State  by  the  general  goyernment  is  in  no  way  an 
essential  or  appropriate  incident  to  the  power  to  take  lands  for 
public  uses. 

It  was  held  in  White  y.  Howard^  46  N.  Y.  144,  tJiat  the  corpora- 
tions referred  to  in  our  statute  of  wills  are  those  created  by  and 
existing  under  the  laws  of  this  State ;  and  a  deyise  to  a  foreign  cor- 
poration of  lands  in  this  State  was  held  to  be  yoid,  although  the 
corporation  was  authorized  by  its  charter  to  take  by  deyise.  It 
must  be  maintained,  therefore,  to  sustain  the  deyise  in  question, 
that  the  United  States  is  a  person,  within  the  puryiew  of  the  stat- 
ute. The  word  '^  person/'  when  used  in  a  statute,  will,  unless  the 
meaning  is  restricted  by  the  context,  be  deemed  to  include  corpora- 
tions. Shaw,  J.,  in  Commonwealth  y.  Phmniz  Bank,  11  Mete.  129; 
School  Directors  y.  Carlisle  Bank,  8  Watts,  289;  United  Stales  y. 
Amedf/i  11  Wheat  392 ;  Ang.  &  Ames  on  Corporations,  §  17. 

They  are  artificial  persons ;  bodies  politic,  possessing  some  of  .h« 
attributes  of  natural  persons,  and  are  subject  to  many  of  the  ooli- 
gations  and  duties  imposed  by  law  upon  indiyiduals. 

In  the  present  statute  of  wills  it  was  used  in  this  comprehensiye 
sense ;  otherwise,  the  prohibition  against  deyises  to  corporations,  not 
authorized  by  their  charters  or  by  statute  to  take  by  deyise,  would 
haye  been  unnecessary. 

The  use  of  the  word  in  this  general  sense  in  the  former  statute, 
which  allowed  a  deyise  to  be  made  '^  to  any  person  or  persons  except 
bodies  politic  and  corporate,"  is  still  more  apparent  But  no 
authority  has  been  referred  to  showing  that  the  word  ^'person,''  when 
used  in  a  statute,  may,  without  further  definition,  be  held  to  embrace 
a  State  or  nation.  Its  meaning  may  be  extended  by  express  defini- 
tion so  as  to  include  a  goyernment  or  soyereignty. 

An  example  of  this  maybe  found  in  our  statute  relating  to  crimes 
(2  R.  S.  703,  §  35),  which  declares  that  when  the  word  ^  person  ^  is 
used  in  the  chapter  to  designate  the  party  whose  property  may  be 
the  subject  of  an  offense,  it  shall  be  construed  to  include  the  United 
States,  this  State,  or  any  State  goyernment  or  country  which  ma] 
lawfully  own  any  property  within  this  State. 
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In  oonstming  a  statute,  words  are  u>  be  taken  in  their  ordinary 
sense,  unless,  from  a  consideration  of  the  whole  aCw,  it  appears  that 
a  different  meaning  was  intended. 

The  word  '^  person"  does  not,  in  its  ordinary  or  legal  signification, 
embrace  a  State  or  government ;  and  there  is  no  ground  to  justify 
such  an  extension  of  its  meaning  in  construing  the  statute  relating 
to  devises. 

The  gift,  in  the  will  in  question,  to  the  United  States  cannot  be 
sustained  as  a  devise  of  land,  for  the  reason  that  the  testamentary 
capacity  given  by  the  statute  extends  only  to  devises  to  natural  per- 
sons, and  such  corporations  as  are  authorized  by  the  law  of  the  State 
to  take  by  devise. 

The  point  urged  on  behalf  of  the  United  States,  that  there  was 
by  the  will  an  equitable  conversion  of  the  land  into  personalty,  and 
that  the  gift  may  be  treated  as  a  bequest  of  the  proceeds  which  should 
arise  from  the  sale  of  the  lands,  cannot  be  sustained.  There  was  no 
constructive  conversion  of  the  realty. 

The  plain  intention  of  the  testator  was  to  devise  the  laud,  and 
not  the  proceeds,  and  that  the  United  States  should  take  as  devisee 
of  the  land.  He  used  apt  words  to  charge  the  lands  devised  with 
the  payment  of  debts. 

The  devise  being  "  after  payment  of  debts,"  was  a  charge  of  the 
debts  upon  the  lands  devised.    Lupton  v.  Luptorij  2  Johns.  Oh.  614 

They  were  not  charged  in  exoneration  of  the  personalty,  and  under 
our  statute  the  lands  devised  would  have  been  charged,  in  the  hands 
of  the  devisee,  with  the  debts,  if  no  reference  had  been  made  to 
them  in  the  will. 

The  only  contingency  upon  which  a  sale  of  the  lands  could  become 
necessary  for  the  purposes  of  the  will,  would  be  in  case  the  personal 
property  should  be  insufficient  to  pay  the  debts  of  the  testator. 

It  was  uncertain  whether  a  sale  for  that  purpose  would  be 
required. 

Thf-re  was  no  direction  in  the  will  that  the  lands  should  be  sold 
for  t*:e  payment  of  debts.  No  express  power  was  given  to  the 
executors  to  sell  them ;  nor  under  our  system  of  administering  the 
property  of  decedents,  for  the  payment  of  creditors,  can  such  a 
power  be  implied  from  the  mere  charge  of  debts  upon  lands  descended 
or  devised. 

In  Jones  v.  Hughes^  6  Exch.  223,  it  was  held,  by  the  unanimous 
judgment  of  th*»  court  exchequer  chamber,  that  therp  *s  no  implied 
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power  ia  execators  to  iell  lands,  arising  from  a  mere  charge  of  the 
debts  upon  the  land  made  by  the  will,  and  that  in  such  case  the 
remedy  of  creditors  was  in  equity.  This  decision  was  not  followed 
by  the  master  of  the  rolls  in  Robinson  t.  LowaioTf  17  Bea.  bW^  or 
by  the  lord  justices  in  the  same  case  on  appeaL    5  DeG.  M.  &  G.  %TL 

Sir  E.  SuoDSK  (Sug.on  Vend.,  14th  Eng.  ed.)  speaks  of  these  latter 
decisions  as  contrary  to  the  received  opinion,  and  the  law  upon  the 
point  has  since  been  settled  by  statute.    22  and  23  Vict,  chap.  3& 

The  statute  in  this  State  has  provided  an  ample  remedy  for  credi- 
tors for  the  collection  of  their  debts  out  of  the  real  property  of  a 
decedent^  and  the  implication  of  a  power  of  sale  in  executors,  from 
a  simple  charge  of  the  debts  upon  the  lands,  is  unnecessary  and 
ought  not  to  be  indulged.  But  the  mere  power  of  sale^  if  it  existed 
in  the  executors,  would  not  work  a  construotiTe  change  of  the 
property.  To  do  this,  the  duty  to  sell  must  be  imperative,  and  when 
there  is  no  out  and  out  conversion,  and  lands  are  charged  only  with 
the  payment  of  debts,  they  retain  their  character  of  realty  until 
actually  converted.  2  Jar.  529 ;  Story's  Eq.,  §§  790, 1224 ;  Bourne 
V.  Bourns^  2  Hare,  85 ;  Siagg  v.  Jaekion,  1  N.  Y.  206;  Harris  v. 
Clarky  7  id.  242;  8auag$  v.  Bumham,  17  id.  661 ;  COark  r.  Btd- 
die,  11  Serg.  ft  R.  811. 

The  judgment  of  the  general  term  should  be  aflbmed,  with  oosta. 

All  concur. 
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DOI  d.   POTT8  y.  DOWDALL. 

(8Houst.80».) 
Estoppel — ffnmtor  and  gramim, 

M.  made  a  deed  purporting  to  convej  land  to  which  he  had  no  title  to  defend 
ant,  with  oovenantA  of  warranty  against  all  persona  claiming  under  hun 
Afterward  M.  acquired  title  to  the  laud  and  mortgaged  it  to  H.  under  whon^ 
plaintiff  claimed.  In  ejectment,  hdd,  that  plaintiff  was  estopped  to  say 
that  M.  was  not  seised  at  the  time  of  the  first  OQnTeyaaes  and  eould  tberefora 
not  recover. 

This  was  an  action  of  ejectment  for  a  house  and  lot  in  the  cit]p 
of  Wilmington,  and  case  stated,  argued  at  the  May  term,  1866. 
John  Menough  was  seized  in  fee  of  the  premises  in  question,  and 
on  the  10th  day  of  September,  1849,  by  deed  of  himself  and  wife^ 
conveyed  them  in  fee  to  William  Boyd,  of  Philadelphia,  with  cot* 
enants  of  warranty,  and  which  was  duly  recorded  at  New  Castle  on 
the  19th  of  Noyember  following,  and  on  the  26th  day  of  March, 
1850,  John  Menough  and  his  wife,  by  deed  of  bargain  and  sale, 
conveyed  all  their  estate,  right,  title,  interest,  property,  claim  and 
demand  whatsoever  in  law  or  equity  of,  in,  to  or  out  of  the  same 
land  and  premises  to  Joseph  Dowdall,  the  tenant  in  possession,  in 
fee  simple,  with  covenants  of  warranty  that  he.  John  Menough, 
was  lawfully  seized  in  fee  thereof,  that  the  said  premises  were  free 
'rom  incumbrance,  and  that  he  had  good  right  to  sell  and  convey 
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the  same  to  him,  and  that  he  and  his  heirs,  executors  and  adminis- 
trators, would  and  should  warrant  and  defend  the  same  to  him,  his 
heirs  and  assigns  forever,  against  the  lawful  demands  of  all  persons 
claiming  or  to  claim  the  same  or  any  part  thereof  by,  from  or  under 
them  or  any  of  them,  and  which  deed  was  also  duly  recorded  at 

"  New  Castle  on  the  5th  of  August  following,  and  under  which  Dow- 

I  dall  went  at  once  into  the  possession  of  the  premises,  and  had  eyer 
since  received  the  rents  and  profits  of  thenu  The  deed  to  him  also 
contained  a  recital  that  the  premises  were  part  of  a  larger  parcel  of 
land  which  Samuel  Woolston  and  wife  conveyed  to  John  Menough, 

^  August  37th,  1847.  On  the  6th  of  April,  1851,  William  S.  Boyd  and 
Elizabeth  his  wife  re-conveyed  to  John  Menough  the  premises  which 
Menough  and  wife  conveyed  to  Boyd  on  the  19th  of  September,  1849 
(it  being  the  same  lot  of  land  which  Menough  and  wife  conveyed 
to  Dowdall  on  the  26th  of  March,  1850),  and  the  deed  was  entered 
for  record  on  the  9th  day  of  December,  1851.  On  the  7th  day  of 
June,  1853,  John  Menough  and  wife  executed  two  mortgages,  one 
for  one  thousand  dollars,  and  the  other  for  two  thousand  dollars, 
and  thereby  mortgaged  two  messuagesand  lots  of  ground,  one  of 
which  lots  was  the  same  premises  conveyed  by  the  deed  of  William 
S.  Boyd  to  John  Menough,  and  the  same  which  the  said  John 
Menough  had  heretofore  conveyed  to  Joseph  Dowdall,  and  the  other 
of  the  said  messuages  and  lots  was  subject  to  a  prior  mortgage,  one 
of  which  mortgages  was  given  to  George  W.  Hawley  and  Thomas 
P.  Hawley  of  Chester  county,  Pennsylvania,  which  was  afterward 
assigned  to  Caleb  Strode,  and  the  other  of  the  said  mortgages  was 

-in  favor  of  William  Potts.  These  mortgages  recited  the  title  of  the 
last  of  said  premises  as  the  same  which  William  S.  Boyd  and  wife 
by  their  deed  of  April  5th,  1851,  had  conveyed  to  the  said  John 
Menough.  The  interest  on  both  of  the  mortgages  was  paid  by 
John  Menough  until  August  and  December,  1857,  and  at  the 
November  term,  1859,  judgment  was  obtained  on  the  scire  facuu 
issued  upon  the  mortgage  then  held  by  Caleb  Strode,  against  John 
Menough  and  wife,  and  upon  a  levari  jfacias  to  the  May  term,  1860, 
the  said  premises  were  sold  and  William  Potts,  the  lewor  of  t>.^ 
plaintiff,  became  the  purchaser  and  holds  the  deed  therefor,  executed 
by  Levi  B.  Moore,  sheriff.  The  other  messuage  and  lot  of  land 
mentioned  in  the  said  mortgages  having  been  sold  under  a  prior 
mortgage,  there  remained  a  surplus  of  money  arising  from  the  sale 
under  the  first  mortgage  out  of  which  1279,19  was  applied  to  the 
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one  thousand  dollar  mortgage  held  by  Caleb  Strode^  and  1558.33 
was  applied  to  the  two  thousand  dollar  mortgage  held  by  William 
Potts.  The  purchase-money  arising  from  the  sale  of  the  premises 
in  dispute  on  the  mortgage  of  Caleb  Strode  was  only  a  nominal  sum. 
Each  and  all  of  the  deeds  and  mortgages  herein  referred  to,  to  be 
considered  and  taken  to  be  part  and  parcel  of  the  case  stated.  The 
question  was  whether  the  plaintiff  was  entitled  to  recover  the  premi- 
ses in  question,  mentioned  in  the  demise  laid  in  his  declaration.  If 
the  court  should  be  of  that  opinion,  judgment  to  be  entered  gener- 
ally for  him;  but  if  not,  for  the  defendant 

0.  B.  Rodney,  for  plaintiff.  At  one  time  it  was  held  in  some  of 
the  States  of  the  Union,  and  such  was  formerly  the  case  in  the  State 
of  New  York,  that  any  warranty  in  any  kind  of  a  deed  would 
operate,  in  a  case  like  the  present,  to  estop  the  plaintiff  from  setting 
up  a  claim  of  title  to  the  premises  in  dispute.    Jackson  t.  Murray, 

12  Johns.  201 ;  Jackson  v.  Wright,  14  id.  193.  But  latter  cases  have 
settled  it  otherwise.  There  was  no  doubt  a  feoffment,  or  a  fine,  or  a 
fine  and  recovery  always  had  the  effect  to  estop  the  party  making  it 
from  setting  up  any  after-acquired  title  in  contravention  of  it,  but 
that  was  owing  entirely  to  the  peculiar  force  and  practical  effect 
which  the  open  and  formal  ceremony  of  livery  of  seizin  always 
imparted  to  such  conveyances.  Such,  however,  was  not  the  case 
with  regard  to  our  modem  deeds  of  conveyance,  such  as  a  deed  of 
bargain  and  sale,  or  of  release,  which  existed  only  in  grant,  and 
were  executed  without  any  such  formality.  But  where  such  a  con- 
veyance as  he  had  just  mentioned,  contained  a  general  warranty  of 
title  against  all  persons,  it  would  operate  to  estop  and  conclude  the 
grantor  from  setting  up  a  subsequently  acquired  title  or  claim  to 
the  premises  against  it.  4  Kent's  Com.  98;  1  Shep.  Touch.  204; 
Perk,  on  The  Laws  of  Eng.  30 ;  Hob.  45  ;  Co.  Lit  265  a.  But 
where  the  warranty  was  special,  and  not  general,  which  was  the  case 
here,  it  could  not  have  the  effect  to  conclude  the  grantor,  and  con- 
stituted no  estoppel  in  such  a  case  against  him.    Gomstock  v.  Smith, 

13  Pick.  116 :  Blanchard  v.  Brooks,  12  id*  4? ;  Jackson  v.  Bradford, 
4  Wend.  619;  Jackson  v.  Winslota,  9  Cow.  1;  Jackson  v.  Hubble,  1 
id.  613 ;  Bawle  on  Gov.  for  Tit  402,  455 ;  22  E.  0.  L.  128 ;  Smith'f 
Lead.  Gas.  30  Law  Libr.  417. 

Higgins,  for  defendant 
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QiLBVS,  0.  J.  The  modem  doctrine  of  eetoppel,  reeulting  from 
the  oorenant  of  warranty,  as  at  present  recognized  and  enforced  in 
the  courts  of  this  countrj,  may  be  said  to  be  mainly  of  Americaa 
growth. 

The  ancient  common-law  doctrine  of  warranty  finds  its  origin  in 
the  feudal  constitution  and  tenures;  and  the  obligation  which  they 
imposed  was  created  without  any  express  covenant  to  that  effect 
between  the  lord  of  the  fee  and  his  vassal  By  that  constitution 
the  lord  was  bound  to  protect  and  defend  the  fee,  which  his  vassal 
had  derived  from  him ;  and  in  case  he  failed  to  do  so,  and  the  vassal 
was  evicted,  the  lord  was  bound  to  give  him  another  feud  of  equal 
value  as  a  recompense  or  satisfaction  for  the  one  which  he  had  lost 
And  this  obligation  descended  upon  the  heir  of  the  grantor,  so  long 
as  he  had  any  lands  from  his  ancestor,  to  answer  the  claim  of  the 
vassal 

And  subsequenty  when  a  deed  of  feoffment  accompanied  the  gift, 
the  word  of  feoffment  ^^dedi ''  was  construed  to  imply  a  warranty  of 
the  land;  and  sometimes,  though  it  is  supposed  but  rarely,  the  deed 
contained  an  express  warranty  of  the  estate.  It  is  to  these  several 
kinds  of  warranty,  and  the  doctrine  of  estoppel  growing  out  of  them, 
that  the  learning  to  be  found  in  Lord  Coke's  Institutes  properly 
applies.  Covenants  for  title,  as  they  are  called,  were  unknown  in 
his  day.  Lord  Gokb  died  in  th^  year  1634.  And  these  covenants, 
five  in  number — of  seizin,  of  right  to  convey,  for  quiet  enjoyment, 
against  incumbrances,  and  for  further  assurance,  which  were  in- 
vented by  Sir  Orlando  Bridgeman,  during  his  practice,  but  after  the 
death  of  Lord  Coke,  were  probably  introduced  by  him  into  use 
toward  the  close  of  the  protectorate ;  for  Sir  Orlando  Bridgeman 
came  to  the  bar  in  1632 ;  was  appointed  by  Charles  II,  on  his  restora- 
tion, chief  justice  of  the  common  pleas  in  1660,  was  made  lord 
keeper  of  the  great  seal  in  1667,  and  died  in  1674.  So  that  it  is 
quite  clear,  those  covenants  for  title,  invented  at  a  time  of  insecurity 
and  revolutionary  change,  came  into  general  use  in  the  mother 
country  in  the  latter  half  of  the  seventeenth  centary,  and  that  in 
fact  they  very  soon  became,  in  a  great  measure,  a  substitute  for  the 
old  modes  and  forms  of  warranty,  whether  express  or  implied,  and 
were  brought  over  to  this  country  by  our  English  ancestors.  They 
also  brought  over  with  them  another  covenant  of  a  mixed  character 
analogous  to  the  ancient  express  warranty,  but  more  compreheujive 
in  its  scope,  which,  in  practice,  has  become  our  great  covenant  for 
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tiOA     This  is  onr  oovenant  of  warranty.      Humphiies  on  Beai 
Property ;  Bawie  on  Covenants  for  Title. 

It  is  not  my  purpose  to  enter  into  the  many  refinements  and  sab- 
tilties  which  confnse  and  obscure  the  old  law  of  warranty,  rebuttM- 
and  estoppel ;  nor  shall  I  attempt  to  explain  or  reconcile  the  oon- 
flicting  decisions  on  the  subject,  either  andent  or  modem.  Lord 
Coke  in  commenting  on  the  667th  section  of  Litt  says:  **  It  is  callec! 
an  estoppel  or  conclusion,  because  a  man's  own  act  or  acceptance 
stoppeth  or  doseth  up  his  mouth  to  allege  or  plead  the  truth,  and 
Littleton's  case  here  proTeth  this  descriptioii.''  2  Coke  Litt  352  a. 
Mr.  Butler  in  his  comments  on  this  passage  says,  the  reasons  why 
estoppels  are  allowed  seem  to  be  these — "  no  man  ought  to  allege 
any  thing  but  the  truth  for  his  defense,  and  what  he  had  alleged  once 
is  to  be  presumed  true,  and  therefore  he  ought  not  to  be  contra- 
dicted.^ *  *  *  ♦  "  That  some  evidence  should  be  allowed  of 
so  high  and  conclusive  a  nature  as  to  admit  of  no  contradictory 
proof.'*  Note  to  Coke  Litt  352  a ;  Bawle  on  Covenants  for  Title, 
319.  In  other  words,  it  is  but  reasonable  that  a  man  should  be 
estopped  by  his  own  deed  to  aver  or  prove  any  thing  contrary  to  that 
which  he  has  once  solemnly  alleged  under  seal. 

And,  although  this  doctrine  has  often  been  denounced  as  odioas, 
and  declared  to  be  unworthy  of  recognition  by  the  courts,  yet  it 
would  seem,  when  properly  understood,  to  be  founded  upon  such 
prindples  of  morality  and  justice  as  commend  themselves  to  our 
best  conscience.  Because  its  proper  application  only  debars  the 
averment  of  the  truth,  in  a  case  where  such  an  averment  would 
convict  the  party  of  a  previous  falsehood,  and  where  to  permit  it, 
would  be  to  allow  him  to  deny  a  previous  affirmation,  upon  the  faith 
of  which  other  persons  had  been  induced  to  deal  with  him.  The 
very  purpose  and  intent  of  the  doctrine,  when  properly  understood, 
is  to  prevent  fraud  and  falsehood ;  and  it  only  closes  the  mouth  of 
a  party,  when  to  let  him  speak  would  be  contrary  to  honesty  and 
good  conscience.  Estoppels  are  said  to  be  of  two  kinds  —  the  one 
personal  in  its  character,  operating  as  a  personal  rebutter  and  pre- 
venting the  grantor,  and  those  claiming  under  him,  from  asserting 
title,  or  contradicting  the  intent  and  effect  of  his  deed,  which  Lord 
Coke  calls  a ''  kind  of  estoppel ; ''  the  other,  however,  is  of  larger 
scope,  for  whilst  it  carries  with  it  all  the  qualities  and  attributes  of 
the  former,  it  also  possesses  the  udditioiia  function  of  operating  an 
actual  transfer  of  an  after-acquired  estate.    ''The  interest  when  it 
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acornes  feeds  the  estoppels."  Doe  y.  Oliver  et  oL,  5  M.  &  ByL  202 ; 
S.  C,  2  Smith's  Lead.  Gas.  417 ;  Helps  y.  Hereford,  2  Barn.  &  Aid. 
242 ;  Shep.  Touch.  204,  margin.  Aooording  to  the  doctrine  of  the 
English  cases  the  latter  effect  was  confined  to  feoffments,  fines, 
recoveries  and  leases.  Neither  can  mere  grants,  releases  or  quit- 
claims be  said  to  possess  the  high  fanction  of  transferring  an  aiter- 
acqoired  interest.  Nor,  indeed,  wei^  conyeyanoes  under  the  statate 
of  uses  held  to  have  this  operation.  But  this  doctrine,  when  applied 
to  deeds  of  bargain  and  sale,  must  be  confined  to  that  description  of 
conveyance  strictly  and  properly  so  defined,  that  is,  to  naked  deeds 
of  bargain  and  sale.  For  it  is  well  settled  by  numerous  authorities 
that  if  it  is  manifest  on  the  face  of  the  conveyance,  either  by  recital, 
admission,  covenant,  or  in  any  other  way,  that  the  parties  actually 
intended  to  convey  and  receive  the  identical  estate  and  interest  which 
is  the  subject-matter  purporting  to  be  conveyed  by  the  instrument, 
they  shall  be  held  estopped  from  denying  the  operation  of  the  deed 
according  to  its  manifest  intent  Ooodtitle  v.  Bailey,  Cowp.  597 ; 
Bensley  v.  Burden,  2  Sim.  &  Stew.  524 ;  Marchant  v.  Erringion,  8 
Scott,  210;  Annandale  v.  Harris,  2  P.  Wms.  432;  SJieelg  v.  Wright, 
Willes,  9 ;  Trevivan  v.  Lawrance,  1  Salk.  276  ;  Penrose  v.  Griffith,  4 
Binn.  231 ;  Dmm  v.  Oomell,  3  Johns.  Oas.  506 ;  Sinclair  v.  Jackson,  8 
Cow.  586 ;  Carver  v.  Asior,  4  Pet.  83-86 ;  Root  v.  Crock,  7  Barr,  380 ; 
Kinsman  v.  Loomis,  11  Ohio,  478 ;  Van  Rensselaer  v.  Kearney,  11 
How.  Bensley  v.  Burdon  was  a  case  of  recital  in  the  deed  of  the  gran* 
tor,  that  he  was  entitled  to  a  remainder  in  fee  expectant  on  the  deter- 
mination of  a  life  estate,  when,  in  fact,  he  had  no  interest  in  the  prem- 
ises at  the  time,  but  afterward  having  acquired  an  estate  for  life  in 
a  part  of  them,  he  conveyed  the  same  to  the  defendant,  and  it  was 
held  by  the  vice-chancellor,  that  the  grantor  having  averred  (by 
recital)  in  the  deed  that  he  was  seized  of  a  remainder  in  fee,  he  was 
estopped  from  setting  up  that  he  was  not  so  seized  at  the  time  of 
the  grant,  and  further,  that  the  estoppel  ran  with  the  land  and 
bound  not  only  the  grantor,  but  all  claiming  under  him.  This 
judgment  was  afterward  afiSrmed  by  the  lord  chancellor,  who  put 
his  decision  on  the  ground  that  the  recital  of  the  interest  of  the 
grantor  in  the  premises,  was  an  averment  of  a  particular  fact  by 
which  the  defendant  was  concluded.  Marchant  v.  Errington  was 
ihe  case  of  a  recital,  and  it  recognizes  the  same  principle,  although 
the  estoppel  was  held  by  Lord  Tindall  not  to  apply,  for  the  reason 
ttiat  there  was  no   privity  in  estate   between   the   plaintiff  and 
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defendant  Jackson  ex  dem,  Munroe  v.  Parkhursi  et  aly  9  Wend«  209, 
was  a  case  of  recital,  and  the  decision  accords  with  the  cases  jnst 
mentioned. 

The  doctrine  that  a  solemn  recital  or  admission  under  seal  oon- 
dndes  both  privies  seems  to  be  fully  sustained  by  the  cases  of 
Bowman  v.  Taylor^  2  Ad.  &  EIL  278 ;  Lainson  v.  TVer/iere,  1  id.  792^ 
Hill  V.  Manchester  J  Salford  Water-works  Oo,y  2  Bam.  &  Adol.  544 ; 
Inskeep  v.  Shields  et  al^  4  Harrington,  345 ;  Jefferson  y.  Howelly  1 
Hous.  183 ;  Van  Rensselaer  y.  Kearney^  11  How.  325,  and  the  cases 
of  Bensley  v.  Burdon;  Monroe  y.  Parkhurst  et  al.,  and  Marchant  y. 
£rrington,  aboye  cited.  In  the  case  of  Fairbanks  y.  Williams,  7 
Oreenl.  96,  there  was  no  coyenan!  for  title,  properly  so  called,  the 
ooyenant  of  the  grantor  being  simply,  that  neither  himself,  his 
heirs  or  assigns  would  ever  make  any  claim  to  the  premises;  and 
yet  the  court  held  that  this  covenant  operated  as  an  estoppel,  not 
only  upon  the  grantor,  but  upon  all  claiming  under  him,  from  set- 
ting up  an  after-acquired  title  to  the  premises  against  the  grantor 
or  those  in  privity  with  him. 

I  am  aware  that  the  case  of  Fairbanks  v.  Williams  has  been 
shaken,  if  not  overruled,  by  Pike  v.  Oalvin,  29  Me.  185 ;  and  yet 
upon  principle,  as  well  as  authority,  I  think  the  former  is  the 
sounder  decision  of  the  two.  That  decision  had  been  recognized  as 
sound  law  in  Maine  and  elsewhere  for  more  than  twenty  years.  It 
is  in  perfect  harmony  with  principles  well  settled  in  tiie  courts 
of  other  New  England  States.  It  is  cited  and  approved  in  White  v. 
PUtten,  24  Pick.  324,  in  TruU  v.  Eastman,  3  Mete.  121,  and  in  Van 
Rensselaer  v.  Kearney,  11  How.  297.  Mr.  Bawle,  the  learned  author 
of  the  treatise  on  the  law  of  covenants  for  title,  in  his  note  on  the 
case  of  Pike  v.  Oalvin,  remarks  that  it  is  difficult  to  support  the 
authority  of  this  case  upon  the  principles  so  well  settled  in  New 
England.  See,  also,  the  dissenting  opinion  of  Wblls,  J.,  published 
in  30  Maine.  In  the  case  of  TruU  v.  Eastman,  the  words  of  non- 
claim  were  substantially,  if  not  literally,  the  same  as  those  con- 
tuned  in  Fairbanks  v.  Williams  ;  and  yet,  the  court  held  that  they 
amounted  to  a  covenant  real,  running  with  the  land,  and  were,  in 
effect,  a  warranty  that  the  grantor  would  not,  and  that  his  heirs  and 
assigns  should  not,  thereafter  claim  the  premises ;  and  that,  although 
the  grantor  or  releasor  had  not  then  a  present  right,  yet  the  subse- 
quent acquisition  of  it  would  inure  to  the  use  of  the  grantpe.  And 
the  learned  judge  who  delivered  the  opinion  of  the  court  remarkedt 
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^  there  is  nothing  to  the  contrary  in  the  oaae  of  Oomstock  t.  SmUk^ 
13  Pick.  116."  The  case  in  18  Pick  116,  is  materially  different 
from  this,  being  in  effect  against  and  quit-claim  of  all  ''right,  title, 
claim  and  demand "  in  and  to  the  premises,  and  not  of  the  land 
itseIC  or  any  particular  estate  in  the-land ;  and,  therefore,  the  war- 
ranty was  held  to  be  restricted  in  its  scope,  and  to  apply  only  to  the 
estate  and  interest  then  vested  in  the  grantor.  The  same  general 
remarks  apply  with  equal  force  to  the  case  of  Blanchard  t.  Brooks^ 
12  Pick.  67.  That  was  a  case  in  which  the  grantor  bargained  and 
sold  all  his  righty  title  and  interest,  aud  the  recitals  show  that  in  a 
part  of  the  premises  he  had  but  a  contingent  remainder,  so  that  the 
extent  of  the  estate  and  interestVhich  he  had  in  the  premises  was 
disclosed  by  the  recital  contained  in  the  deed,  and  it  was  thns  mani- 
fest that  the  conveyance  was  fully  satisfied  by  applying  the  warranty 
to  the  then  vested  interest. 

And  these  cases,  as  well  as  others  of  their  class,  are  clearly  dis- 
tinguishable from  cases  in  which  the  grantor  undertakes  to  convey 
the  land  itself,  or  the  very  estate  which  is  the  subject  of  the  instru- 
ment of  conveyance.  It  is  certainly  a  matter  of  some  difficulty  to 
comprehend  the  wisdom  of  the  distinction  which  is  to  be  found  in 
the  books,  between  covenants  and  admissions,  which,  operating  by  way 
of  personal  rebutter,  prevent  the  grantor  and  all  others  claiming 
under  him,  from  setting  up  the  after-acqnired  title  —  and  covenants 
which  operating  by  way  of  estoppel  in  the  technical  and  absolute 
sense  of  that  term,  actually  transfer  the  after-acquired  title.  This 
distinction,  however,  so  far  as  concerns  the  case  now  in  hand,  seems 
to  be  of  no  practical  importance,  as  the  result,  according  to  either 
theory,  must  be  substantially  the  same.  Because  if  it  operates  by 
way  of  personal  rebutter,  then  the  only  person  who  has,  as  it  were, 
a  better  title,  is  under  such  a  legal  disability  as  to  preclude  him 
from  asserting  his  claim  to  the  estate ;  and,  in  either  case,  the  grantee, 
or  person  in  whose  favor  the  rebutter  operates,  is  equally  secured  in 
his  possession.  But  the  safer  doctrine,  and  that  which,  in  our  judg- 
ment, is  fully  sustained  by  the  weight  of  the  American  authorities 
is,  that  the  covenant  of  warranty  operates  as  an  estoppel  in  the 
absolute  sense  of  that  term,  so  as  to  transfer  and  pass  the  after- 
acquired  estate.  The  authorities  are  full  and  conclusive  on  this  point 

Where  one  who  has  no  title  conveys  land  with  warranty,  and 
afterward  acquires  title,  and  conveys  to  another,  the  second  grantes 
is  estopped  to  say  that  the  grantor  was  not  seized  at  the  time  of  ths 
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first  oonyeyanoe.  And  where  both  partiei  claim  under  the  Mm* 
person  they  are  privies  in  estate,  and  cannot,  as  such,  deny  the  title 
of  the  grantor  at  the  time  of  the  first  oonyeyanoe ;  and  the  estoppel, 
working  upon  the  estate,  binds  both  parties  and  privies.  In  the  lan- 
guage of  the  court  in  the  case  of  Douglcua  y.  Scotty  **  the  obligation 
created  by  the  estoppel,  not  only  binds  the  parties  making  it,  but  all 
(>er8ons  privy  to  him ;  the  legal  representatives  of  the  party — those 
who  stand  in  his  situation  by  act  of  law  —  and  all  those  who  take 
his  estate  by  contract  stand  in  his  stead,  and  sulqect  to  all  the  oon- 
seqnenoes  which  accrue  to  him.  It  adheres  to  the  land,  is  trans- 
mitted with  the  estate,  it  becomes  a  muniment  of  title,  and  all  who 
afterward  acquire,  take  it  subject  to  the  burden  which  the  existence 
of  the  fact  impose  on  it"  Douglass  v.  Scotty  5  Ohio,  198 ;  Hill  v. 
Westy  8  id.  222 ;  Lawry  v.  Williams,  1  Shep.  281 ;  Murphy  v.  Bar- 
net  ty  2  Murphey,  251 ,  White  v.  JPtUteny  24  Pick.  324 ;  Oreen  v.  Clark, 
13  Yt  158 ;  Massie  r.  Setastiany  4  Bibb,  436 ;  Ward  v.  WiOardy  18 
N.  H.  389 ;  Dudey  v.  CadwMj  19  Conn.  227 ;  Brovm  v.  McCormiekf 

6  Watts,  64 ;  McCaU  v.  Ooover,  4  Watts  &  Serg.  161 ;  Root  v.  Oroek, 

7  Barr,  380 ;  Shaw  v.  Oalbraithy  id.  Ill ;  Bank  of  Utica  r.  Met- 
sereauy  3  Barb.  Oh.  567 ;  IVenefi  v.  Spencery  21  How.  22a  Now 
let  us  advert  to  the  facts  of  the  case  in  hand  and  see  how  fiur  the 
principles  just  stated  apply  to  them.  Before  doing  so,  however,  it  if 
but  proper  to  remark  that  the  case  stated  presents  the  case  imper- 
fectly and  incorrectly.  It  is  only  by  examining  the  terms  of  the 
deed  itself,  from  Menough  and  wife  to  Dowdall,  that  we  are  enabled 
to  arrive  at  a  correct  understanding  of  the  case  before  us. 

By  the  case,  as  stated,  Menough  and  wife  are  represented  as  con- 
veying all  their  **  estate,  right,  title,  interest,  property,  claim,  and 
demand  whatsoever''  in  the  land,  merely  this  and  nothing  more, 
which  would  seem  to  make  the  case  very  similar  to  that  of  Comstoek 
V.  Smithy  and  other  cases  of  that  class.  But  this  is  not  so,  for  when 
we  examine  the  deed  of  Menough  and  wife  to  Dowdall.  which  is 
referred  to,  and  thus  made  a  part  of  the  case  stated,  we  find  that 
they  therein  grant  and  oon vey  die  corpus  of  the  thing  —  the  land  itself 
—  as  well  as  the  estate  and  interest  in  the  land.  In  the  first  place  their 
deed  to  Dowdall  recited  that  by  virtue  of  a  certain  indenture  of  bar- 
gain and  sale  executed  by  Samuel  Woolston,  the  said  John  Menougb 
'^became  lawfully  seized  in  fee  of  and  in.  a  certain  tract  of  land  sit« 
uate  in  the  oily  of  Wilmington,  south  side  of  Seventh  and  Madison 
streets,  containing  within  its  bounds  seven  thousand  two  hundred 
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and  ninety  square  feet,  more  or  leas."  Then  follows  the  granting 
part  of  the  deed,  in  which  the  parties  of  the  first  part  **  grant,  bar- 
gain, sell,  alien,  enfeoff,  release,  conyey,  and  confirm  unto  the  said 
party  of  the  second  part  (Dowdall),  and  to  his  heirs  and  assigns,  all 
that  part  of  the  aboye-mentioned  and  aforesaid  property  or  tract  of 
land,  bounded  and  described  as  follows,  to  wit:  beginning,"  ete, 
particularly  describing  the  same  by  metes  and  bounds,  ^  together 
with  the  buildings  and  improTements,"  etc.,  ''and  also,  all  the 
^  state,  right,  title,  interest,  property,  claim  and  demand  whatsoever 
ol  them  the  said  parties  of  the  first  part  and  their  heirs. '^  ''To 
have  and  to  hold  the  said  lot  or  tract  of  land  herein  above  described, 
with  the  buildings,  improvements,  hereditaments  and  premises,"  etc^ 
unto  the  party  of  the  second  part,  his  heirs  and  assigns  forever. 
Then  comes  the  following  covenant :  "And  the  said  John  Menough, 
for  himself,  his  heirs,  executors  and  administrators,  doth  covenant 
with  the  said  party  of  the  second  part,  his  heirs  and  assigns,  that 
he  is  lawfully  seized  in  fee  of  the  aforesaid  and  conveyed  premises, 
and  that  they  are  f^  from  all  incumbrances,  and  that  he  has  good 
right  to  sell  and  convey  the  same  to  the  said  party  of  the  second 
part  as  aforesaid,  and  that  he  will,  and  that  his  heirs,  executors  and 
administrators  shall,  warrant  and  defend  the  same  to  the  said  Joseph 
Dowdall,  his  heirs  and  assigns  forever,  again^st  the  lawful  demands 
of  all  persons  whomsoever,  claiming,  or  to  claim  the  same  or  any 
part  thereof,  by,  from,  or  under  them  or  any  of  them." 

Now,  as  to  the  intention  of  the  parties  to  the  conveyance,  did 
Menough  intend  to  convey  merely  his  right  and  title  in  the  land, 
be  the  same  much,  or  little,  or  nothing,  as  the  case  might  be  ?  Or 
did  he  not,  rather,  intend  to  convey  the  land  itself,  and  the  absolute 
estate  and  interest  in  the  land,  so  as  to  vest  the  same  in  Dowdall  in 
fee  simple  ?  Dowdall  certainly  expected  to  obtain  the  fee.  So  that 
the  parties  intended  to  convey  and  receive,  reciprocally,  the  very 
lanu,  estate,  and  interest,  which  the  deed  purported  to  convey.  The 
grantor  recites  that  he  is  seized  in  fee,  he  covenants  that  he  is 
seized  in  fee,  and  he  grants  and  conveys  the  land  to  Dowdall,  in  fee 
simple,. by  apt  and  suffisient  words. 

Now  as  to  the  warranty.  It  is  said  that  the  terms  of  the  war* 
ranty  in  this  case  are  not  suflSciently  comprehensire  to  estop  the 
plaintiff,  or  to  transfer  the  after-acquired  title.  It  is  said  that  all 
the  cases  cited  from  the  books  in  which  it  has  been  held  that  the 
after-a^uired  title  passed,  are  cases  of  {general  warranty,  and  that 
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this  is  a  special  warranty.  But  how  can  this  difference  in  the  terms 
of  the  covenant  affect  the  case  before  ns.  There  seems  to  be  no 
rule  of  law  better  settled  in  this  country  at  the  present  day  than 
that  the  estoppel  working  upon  the  estate  binds  both  parties  and 
privies.  It  is  true  the  grantor  does  not  covenant  to  warrant  and 
defend  against  all  persons,  or  against  a  stranger  claiming  by  title 
paramoant ;  but  he  does  covenant  to  warrant  and  defend  the  con- 
veyed premises  against  all  persons  claiming  through  or  under  him. 
William  Potts,  the  plaintiff,  claims  as  a  purchaser  at  sheriff  sale  under 
a  mortgage  executed  by  Menough  and  wife  to  George  W.  and  Thomas 
P.  Hawley,  subsequently  to  the  conveyance  to  Dowdall.  Standing, 
therefore,  as  he  does,  in  the  shoes  of  these  mortgagees,  he  claims  under 
Menough,  and  is  a  privy  in  estate.  We  are,  therefore,  of  the  opin- 
ion that  he  is  estopped  to  deny  the  title  of  the  defendant ;  and  that 
Menough's  after-acquired  title  passed  to  the  defendant  immediately 
upon  the  execution  of  the  deed  from  William  S.  Boyd  and  wife. 
As  the  defendant  has  been  in  possession  from  the  date  of  his  deed, 
it  is  not  material  in  this  case  to  consider  the  effect  of  recording  the 
several  deeds  referred  to  in  the  case  stated. 
Let  judgment  be  entered  in  favor  of  the  defendant 
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(4TAla.lBS.) 
MmiMpai  wrpcratUnk — when  inJuncUan  witt  Ito  to  rmiraim  epmtm^akrmL 

An  Injunction  will  lie,  at  the  suit  of  the  proprietor,  to  restrain  a  monldpel  oor 
poraUon  from  opening  a  new  street  on  his  land,  and  collecting  a  enm  of 
monej  out  of  him,  aesesoed  ae  hie  benefit  of  the  proposed  improTement,  and 
his  contribution  to  the  cost  of  opening  the  street,  when  the  proceedings 
of  the  corporation  appear  to  be  regular,  and  their  inTaliditj  is  to  be  shown 
bj  extrinsic  evidence. 

Bill  in  equity  for  an  injunction.  The  fiBM^ta  are  snfflcientlj 
stated  in  the  opinion. 

B,  8.  Dargan,  for  appellant. 

Raphael  Semmes  d  0.  J.  S&mfnsSf  contra, 

B.  F.  Saffobd,  J.  The  bill  of  the  appellant  was  dismissed  on 
the  ground  of  adequate  remedy  at  law.  He  complained  that  llie 
appellees,  under  the  authority  of  the  94th  section  of  the  charter  of 
Mobile  city,  and  in  pretended  compliance  with  it^  ordered  a  new 
street  to  be  opened  through  a  lot  belonging  to  him^  and  appointed 
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a  jnrj  to  ascertain  and  assesB  the  damages  and  benefits  to  result 
from  Jt  to  the  adjacent  proprietors,  withont  notice  to  them,  and 
that  fchey  determined  he  wonld  be  benefited  $176.  They  returned 
this  yendict  to  the  said  defendants,  who  were  about  to  open  the 
street,  and  collect  the  aboye  sum  of  money  from  him  in  the  manner 
prescribed  by  the  charter.  He  alleged  that  only  one  of  those  who 
made  the  application  owned  any  land  adjacent  to  the  proposed 
street,  and  he  owned  less  than  one-fourth.  He  prayed  for  an 
injunction  against  the  opening  of  the  street  and  the  collection  of 
the  money. 

The  defendants  admitted  the  truth  of  the  statements  in  the  bill, 
but  denied  that  they  entitled  the  complainant  to  the  relief  sought 

Section  94  of  the  charter  authorizes  the  defendants  to  make 
a  new  street  upon  the  written  application  of  the  owners  at 
least  one-fourth  in  quantity  of  the  property  through  or  over  which 
the  new  street  is  desired  to  be  made.  Bat  it  is  to  be  done  at  the 
expense  of  those  whose  property  is  benefited  by  and  adjacent  to  the 
street  A  jury  is  to  ascertain  and  assess  this  benefit  to  each  pro- 
prietor, and  the  amount  assessed  is  to  be  a  lien  on  his  said  property, 
and  collectible  as  the  taxes  on  real  estate  are  to  be  collected  under 
the  charter.  The  charter  makes  the  assessed  taxes  a  judgment,  and 
aathorizes  a  sale  of  either  real  or  personal  property  for  their  pay- 
ment §§  38, 30.  The  benefited  parties  are  required  to  contribute 
to  the  expense  of  the  street,  although  the  forms  prescribed  by  the 
said  section  94  may  not  haye  been  strictly  complied  with.  The 
request  and  the  ordinance  complying  with  it  are  alone  to  be 
deemed  essential  to  create  the  claim  for  contribution. 

I  do  not  know  that  any  definite  line  of  separation  can  be  drawn 
between  the  jurisdictions  of  law  and  equity  in  matters  of  this  sort 
The  general  rule  is,  that  the  correction  of  errors  in  the  proceedings 
of  such  inferior  jurisdictions  is  matter  of  legal  cognizance,  and 
probably  under  our  loose  system  of  practice,  a  certiorari  to  the  cir- 
cuit court  would  procure  a  reversal  of  what  has  been  done  in  this 
case.  But  there  are  three  recognized  exceptions  to  this  rule :  Ist 
Where  the  proceedings  in  the  subordinate  tribunal  will  necessarily 
lead  to  a  multiplicity  of  actions.  2d.  Where  they  lead  in  their  exe- 
cution to  the  commission  of  irreparable  injury  to  the  freehold.  3d. 
Where  the  claim  of  the  adverse  party  to  the  land  is  valid  upon  the 
face  of  the  instrument,  or  the  proceedings  sought  to  be  set  aside, 
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ftnd  cztrinsio  facta  are  neoeasary  to  be  prorcd  in  order  to  eatatlish 
the  inralidity  or  illegality. 

This  caae  may  properly  come  within  the  third  exception.  A 
number  of  citizens  signed  the  application  for  the  opening  of  the 
street  It  is  denied  that  they  were  proprietors  of  one-fourth  in 
quantity  of  the  adjacent  lands.  This  is  an  extrinsic  fact  necessary 
to  be  proTed.    It  was  essential  that  they  should  be. 

The  complainant  also  deniea  that  he  was  benefited  tl75,  and 
claims  that  he  was  injured  seyeral  hundred  dollars.  These  facts 
require  external  prooC  while  the  contrary  appears  upon  the  pro- 
ceedings. Baldwin  t.  (Hty  of  Buffalo^  29  Barb.  396,  was  very  sim- 
ilar to  this  case,  and  the  court  reviewed  the  case  of  Brooklyn  t* 
Meserole^  26  Wend.  132,  in  which  it  was  held  that  an  injunction 
was  not  the  proper  remedy,  and  also  the  case  of  Haywood  v.  City  of 
Buffalo,  14  N.  Y.  534,  the  principles  of  which  it  adopted.  Whik  it 
is  entirely  proper  to  preserve  the  two  systems  of  jurisprudence  dis- 
tinct, it  is  impossible  to  keep  them  from  trenching  upon  each 
other,  and  justice  and  the  reasonable  satisfaction  of  the  people  are 
more  to  be  desired. 

Section  94  of  the  charter  violates  article  13,  section  5  of  the  State 
constitution,  which  prohibits  any  appropriation  of  a  right  of  way  to 
the  use  of  a  corporation  until  full  compensation  be  first  made  in 
money,  or  secured  by  deposit  of  money,  to  the  owner,  irrespective 
of  any  benefit  from  any  improvement  proposed  by  such  corpora- 
tion, the  compensation  to  be  ascertained  by  a  jury  of  twelve  men 
in  a  court  of  record. 

The  decree  is  reversed,  and  a  decree  will  be  rendered  in  this  sourt 
granting  the  relief  prayed  for. 


n 
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iMmimai  imw — SMenes — eharaeter<tfdeeeated'^ckaraei&rifdrf&ndanL 

On  A  trial  of  an  indictment  for  murder,  under  a  statute  dividing  murder  into 
two  degrees  and  requiring  the  jury  to  pass  upon  the  guilt  or  innocence  of  the 
accused,  and  also,  on  conviction,  to  find  hj  the  verdict  whether  it  be  murder 
in  the  first  or  second  degree,  and  to  determine  the  character,  the  extent  and 
severity  of  the  punishment  to  be  infiicted :  Held,  that  evidence  of  the  gene- 
ral bad  character  of  the  deceased  as  a  turbulent,  blood-thirsty,  revengeful, 
dangerous  man,  is  admissible  to  enable  the  jury  to  determine  the  degree  of 
the  oif  ense,  and  the  character  and  measure  of  the  punishment. 

Where  the  general  good  character  of  the  accused  as  a  peaceable  man  is  proved, 
the  following  is  a  correct  charge,  to  wit :  "  If  the  prisoner  be  proved  of  good 
character  as  a  man  of  peace,  the  law  says  that  such  good  character  may  be 
sufficient  to  create  or  generate  a  reasonable  doubt  of  his  guilt,  although  no 
such  doubt  would  have  existed,  but  for  such  good  character ; "  and  if  asked 
in  writing,  it  is  error  to  refuse  it.    (See  note,  p.  776.) 

Appellant  was  indicted  and  tried  for  the  murder  of  Jesse  Dumas, 
found  guilty  of  murder  in  the  second  degree,  and  sentenced  to  the 
penitentiary  for  ten  years. 

On  the  trial  it  was  proved  that  the  killing  took  place  in  the  public 
highway,  in  front  of  defendant's  gate,  in  the  month  of  December, 
1870.  It  seems  that  defendant  had  attached  some  property  belong- 
ing to  deceased's  sister  a  short  time  before  the  killing.  A  little 
after  mid-day  on  the  day  of  killing,  defendant  was  at  the  house  of 
a  neighbor  named  Sarter.  Shortly  after  this,  deceased,  who  was  a 
powerful  man,  came  there  and  commenced  abusing  and  cursing 
defendant;  deceased's  conduct,  according  to  the  evidence,  being 
oTerbearing,  and  indicative  of  a  determination  to  force  a  difficulty 
with  defendant.  Finally,  deceased  called  defendant  a  gin-house 
burning,  thieving  son  of  a  bitch,  twisted  his  nose,  struck  him  in  the 
face  with  his  hat,  and  pulled  defendant  off  the  steps  where  he  was 
sitting,  jerking  him  by  the  collar.  A  nephew  of  deceased  had  a 
pistol  drawn  during  part  of  the  difficulty.  Defendant  made  no 
resistance ;  ^  said  that  he  did  not  want  to  fight"  After  this  the 
parties  separated,  deceased  going  to  Society  Hill,  where  he  remained 
two  or  three  hours  drinking  whisky,  and  defendant  started  home. 
As  soon  as  defendart  ^ot  to  his  house,  which  was  about  three  oVIoo.k 
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in  the  afternoon,  he  went  to  his  room,  got  his  gun,  firing  off  the  old 
loads,  and  reloaded  it  with  bnckshot  in  each  barre^  remarking  that 
he  would  kill  the  d        d  rascal  before  morning. 

The  proof  as  to  what  occurred  at  Sartor's  was  made  by  the  do&cd- 
ant  without  objection  on  the  part  of  the  State. 

The  deceased,  toward  sundown,  left  Society  Hill  on  horseback  to 
go  home»  passing  by  defendant's  house.  Deceased  was  shot  at 
defendant's  gate.    How  the  parties  met  there  does  not  appear. 

The  witness  who  proved  the  shooting  testified,  that  he  was  at  Mr. 
Sarter's,  about  one  hnndred  and  fifty  yards  horn  defendant's  kouae ; 
that  he  heard  loud  talking  in  the  direction  of  defendant's  house; 
that  he  did  not  see  anyone  at  firsts  but  only  heard  loud  talking;  that 
he  heard  deceased  say,  ^*  Fields,  I  am  not  afraid  of  you,"  and  heard 
defendant  say,  ^'You  aoensed  me  ol  burning  your  gin-house.'' 
When  the  witnesa  reached  a  point  where  he  ooold  aee  the  parties, 
deceased  was  on  his  horse  in  fh>nt  of  defendant's  gate^  leaning  for- 
ward on  his  horse,  and  the  horse's  head  was  in  the  direction  of 
deceased's  home.  Defendant,  with  his  gun  in  his  hands,  was  in  front 
of  deceased.  Defendant  shot,  and  deceased  fell  dead  firom  his  horse. 
Another  witness  teetifted,  that  about  sundown  she  heard  defendant 
say,  **  Ton  called  me  a  gin-house  burner,  and  I'll  shoot  you ; '  and 
deceased  then  said,  '^  go  into  your  yard,"  about  the  time  the  gun 
fired.  Witness  could  not  see  the  position  of  the  parties  at  the 
timc^  aa  she  was  behind  a  tree.  Defendant  remarked  to  persons  at 
hia  bouse,  shortly  aftar  the  gun  fired,  ^  I  hare  shot  thed  d  deri], 
and  would  kiU  any  man  who  would  chaige  me  with  burning  his 
gin-houas  and  call  me  a  thieL" 

There  was  no  proof  thai  deceased  had  any  we^ion  about  him  when 
he  was  shot  Defendant  proyed  his  chaiaoter  as  a  peaceable  and 
law-abiding  man  to  be  good  There  wero  sereral  witnesses  exam- 
ined on  either  aide,  but  the  foregoing  is  the  substance  of  all  the 
testimony. 

The  defendant  aaked  seyeral  witnesses,  some  of  whom  he  intro- 
duced, and  of  others  on  crosa^xamination,  whether  they  were 
acquainted  with  the  general  character  of  the  deceased,  eAo^  for  tor- 
bulenoe,  vioknce,  bh>odshed,  and  recklessness  of  human  life.  The 
aourfc^  upon  the  olqeotion  of  the  solicitor,  refused  to  permit  this 
qneation  to  be  answered,  and  defendant  excepted. 

The  bill  of  exceptions  further  states,  that  the  defendant,  on  croaa- 
examination  of  a  State's  witness,  proposed  to  ask  of  the  witness  the 
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mme  qneBtioii  aa  stated  aboT«,  with  the  additkmal  iBqidrj,  if  lie, 
**  witDees,  had,  before  the  shooting,  commanieated  to  flie  priwmer 
any  instanoe  of  the  ozepeiae  of  siich  character  bj  deeeaaed.^  Upon 
objection  by  tho  solicitor  the  court  wonld  not  permit  an  antw<er  to 
either  question,  and  defendant  dnly  excepted.  The  blD  of  excep- 
tions does  not  state  the  pnipose  for  which  defendant  desired  to 
make  the  proposed  proof,  nor  the  ground  npon  which  tiie  solicitor 
objected. 

The  oonrt  gate  a  charge  to  the  jnry,  at  the  instsnoe  of  the  State, 
which  need  not  be  fturther  noticed,  to  which  defendant  excepted. 
'l*he  defendant  requested  the  conrt^  in  writing;  to  charge  the  jnrjaa 
follows :  ^  If  the  prisoner  has  proyed  a  good  character  aa  a  man  of 
peace,  the  law  says  that  snch  good  character  may  be  sufficient  to 
create  or  generate  a  reasonable  doubt  of  his  guilt,  althoi^  no  such 
doubt  would  haye  existed  but  for  sach  good  chanM^ter.*  The  oonrt 
veflised  to  giye  this  ohaige,  and  defendant  duly  exoepted. 


L.  W.  MarHuy  lot  appellant 
Attarm^00n9ral  and  Hoo/mr,  canirtL 

Peck,  0.  J.  Was  the  eyidence  offered  by  ibe  defendant,  that  the 
general  character  of  the  deceased  was  that  of  a  yiolent,  turbulent, 
reyengeful,  blood*thirsty,  dangerous  man,  and  recUesa  of  human 
life,  properly  excluded  by  the  court  f  I  feel  constrained  to  anawsr 
this  question  in  the  negatiye. 

By  the  common  law  the  jury  determined  merdy  the  guilt  or  inno- 
cence of  the  jxrisoner;  and,  if  their  yerdiot  waa  gmlty,  their  duties 
were  at  an  end.  They  had  nothing  whatey^  to  say  aa  to  the  pun* 
ishment  to  be  infficted.  The  court  alone  determined  what  tiie  pun- 
ishment should  be,  its  extent  and  its  seterity ;  with  that  the  jury 
had  nothing  to  da  Their  whole  duty  was  dJeAaiged  when  Am 
yerdict  of  guilty  was  pronounced. 

The  common  law,  on  this  subject,  has  been  greatly  dnnged  by 
our  statutes,  and  the  duties  and  leqKmabilities  of  juries  largely 
increased;  consequently,  eyidence  that  would  haTo  been  irreteyant 
and  impertinent  at  the  oommon  law,  becomea  proper  and  neeeaaaryj 
under  our  statute,  to  enable  juries  to  diadiarge  their  newly  impcaed 
duties  rightly  and  properly. 

By  our  statute  the  crime  of  murder  is  made  one  of  degrees,  diyided 
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into  murder  in  the  first  and  second  degree.  Bey.  Oode,  §  3653. 
Section  3654,  Beyised  Oode,  enacts,  that  '^  any  person  who  is  guilty 
of  murder  in  the  first  degree,  must,  on  eonyiction,  suffer  death,  or 
imprisonment  in  the  penitentiary  for  life,  ai  the  discretion  of  the 
jury;  and  any  person  who  is  guilty  of  murder  in  the  second  degree 
must,  on  eonyiction,  be  imprisoned  in  the  penitentiary,  or  sentenced 
to  hard  labor  for  the  county,  for  not  less  than  ten  years,  eU  the  dis- 
cretion of  the  jury**  Section  3657  proyides,  that  ^when  a  jury  find 
the  defendant  guilty,  under  an  indictment  for  murder,  they  must 
ascertain,  by  their  yerdict,  whether  it  is  murder  in  the  first  or  second 
degree;  but,  if  the  defendant,  on  arraignment,  confesses  his  guilt 
the  court  must  proceed  to  determine  the  degree  of  the  crime,  by  the 
yerdict  of  a  jury,  upon  an  examination  of  testimony,  and  pass  sen- 
tence accordingly.'' 

Here,  we  see  that  the  degree  of  the  crime  must  be  determined  by 
the  yerdict  of  a  jury,  upon  an  examination  of  testimony,  and  the 
punishment  to  be  inflicted  on  the  defendant  rests  in  the  discretion 
of  the  jury.  If  the  crime  be  murder  in  the  first  degree,  the  jury 
must  determine  whether  the  punishment  shall  be  death,  or  im- 
prisonment in  the  penitentiary  for  life.  If  in  the  second  degree, 
the  defendant  must  be  imprisoned  in  the  penitentiary,  or  be  sen- 
tenced to  hard  labor  for  the  county,  for  not  less  than  ten  years,  at 
the  discretion  of  the  jury.  Testimony  is  as  necessary  and  important 
to  enable  the  jury  to  exercise  this  discretion  prudently  and  properly, 
as  to  enable  them  to  determine  the  guilt  or  innocence  of  the  defend- 
ant The  jury  haye  two  important  duties  to  perform,  and  both  are 
to  be  governed  and  controlled  by  the  evidence,  and  neither  can  be 
wisely  nor  rightly  discharged  without  evidence.  As  these  duties  are 
different,  the  evidence  must  necessarily  be  different.  After  the 
guilt  of  the  defendant  is  settled,  the  proper  evidence,  to  determine 
the  degree  of  his  crime,  and  what  should  be  the  extent  and  severity 
of  his  punishment,  must,  in  great  measure,  depend  upon  a  careful 
examination  of  the  circumstances,  not  those  only  immediately 
attendant  on  the  killing,  but  those  also  which  may  reasonably  be 
supposed  to  have  led  to  it ;  and  these  circumstances  should  be  con- 
sidered in  connection  with  the  good  or  bad  character,  both  of  the 
defendant  and  the  deceased.  Who  is  prepared  to  say  the  punish- 
ment should  be  the  same  where  a  turbulent,  revengeful,  blood- 
thirsty, dangerous  man,  reckless  of  human  life,  has  been  slain,  who 
had  recently,  only  a  few  hours  before,  viol.-ited  and  outraged  the 
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person  of  his  slayer,  as  though  the  party  slain  had  been  a  man  of 
good  character,  and  of  a  peaceable  disposition  ?  For  myself,  I  can* 
not,  conscientiously,  say  so.  Although  the  violence  and  outrage 
committed  upon  the  person  of  the  defendant,  in  this  case,  might 
not  have  been  sufficient  to  reduce  the  offense  from  murder  to  man* 
slaughter,  yet,  we  hold  it  was  clearly  proper  for  the  consideration  of 
the  jury  in  determining  the  turpitude  of  the  crime,  and  wliat 
should  be  the  measure  of  the  punishment  to  be  inflicted.  If  the 
eyideoce  of  the  general  bad  character  of  the  deceased  was  proper, 
only  in  the  latter  case,  it  should  have  been  received  and  not 
excluded  by  the  court. 

2.  The  charge  in  writing,  which  defendant  requested  the  court  to 
give  to  the  jury,  we  think  was  improperly  refused.  The  good  char- 
acter of  the  defendant  as  a  peaceable  man  was  proved  by  several 
witnesses.  In  the  case  of  Tlie  Commonwealth  v.  Hardy ^  2  Mass.  303, 
Chief  Justice  Parsons  said  he  was  of  the  opinion  that  a  prisoner 
ought  to  be  permitted  to  give  in  evidence  his  general  good  character 
in  all  criminal  cases  ;  Justices  Sewall  and  Parker  said  they  were 
not  prepared  to  say  that  testimony  of  general  good  character  should 
be  admitted  in  behalf  of  the  defendant  in  all  criminal  prosecutions, 
but  they  were  clearly  of  the  i)pinion  that  it  might  be  admitted  in 
capital  cases,  in  favor  of  life.  In  Roscoe's  Gr.  Ev.  96,  it  is  said : 
"  In  trials  for  high  treason,  for  felony  and  for  misdemeanor8,where 
the  direct  object  of  the  prosecution  was  to  punish  the  offense,  the 
prisoner  was  always  permitted  to  call  witnesses  to  his  general  char- 
acter; and  in  every  case  of  doubt,  proof  of  good  character  was 
entitled  to  great  weight"  In  the  case  of  Felix  {a  slave)  v.  The  States 
18  Ala.  720,  it  is  decided  that  "  in  criminal  cases,  evidence  of  previ- 
ous good  character  is  proper  for  the  consideration  of  the  jury,  not 
only  where  a  doubt  exists-  upon  the  other  proof,  but  even  to  generate 
a  doubt  as  to  the  guilt  of  the  accused." 

The  evidence  of  good  character  was  admitted  in  this  case,  but 
the  error  of  the  court  consists  in  refusing  to  give  a  proper  charge 
based  upon  said  evidence.  I  do  not  say  the  evidence  of  good  characy 
ter  should  have  created  a  reasonable  doubt  in  the  minds  of  the 
jurors  in  this  case,  when  considered  in  connection  with  the  other 
evidence.  But  as  the  law  permits  evidence  of  good  character  in 
criminal  cases,  it  certainly  intends  it  for  the  consideration  of  the 
jury,  and  it  is  for  the  jury  alone  to  determine  whether,  when  con* 
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■idered  with  the  other  eviclenoe,  it  doeB  or  doee  not  oreite  a  reMon*- 
Ue  doabt  as  to  the  defendanffl  goilL 

It  is  manifeet  that  a  part  of  the  oharge  given  at  the  request  of 
the  solioitor,  and  excepted  to  by  the  defendant^  is  left  out  in  copy- 
ing it  into  the  transcript  As  the  charge  there  appears  it  is  nnin* 
telligible^  and  we  cannot  tell  whether  it  was  right  or  wrong. 

For  the  errors  in  ezclnding  the  eyidenoe  of  the  general  bad  char- 
acter of  the  deceased,  as  a  violent,  blood-thirsty  man,  etc,  and  in 
refosing  to  give  the  charge  asked,  the  jadgment  and  sentence  of 
the  court  below  is  reversed,  and  the  cause  is  remanded  for  another 
trial ;  and  the  defendant  will  remain  in  custody  until  acquitted,  or 
discharged  by  due  course  of  law. 

Nora.— That  In  oasM  of  homicide  erldenoe  of  the  ohanoter  or  diBpoaltlon  of  the 
deceased  It  not  generally  admlaalble,  aee  Slofe  t.  Hogue,  S  Jones  (N.  CL),  881;  Slate  ▼. 
Barfidd, 8  Ired. 814;  OommonweaUh t. ^Vnripon,  8  Wright  (Pa.), 888;  Neweamb  ▼.  Stole. 
87Mi8s.388;  QueauberrvY.8taU,9Bteyr,&V.BK;  State  ▼.  field, U  Maine, 244 ;  Oommon- 
weatth T. Jfaod,  18 Gray,  187;  StateT. Hairley, 4 Hairing. 608;  State v.Jatkson,  17 Mo. 544; 
OommonweaUh  t.  Biaartl,  8  Gray,  884 ;  PwpU  ▼.  Murray^  10  GaL  808;  CampbtU  ▼.  Peopie^ 
18  HI.  17.  But  evldenoe  of  the  bad  character  of  the  deceased  has  been  admitted  as 
bearing  on  the  question  whether  the  horoldde  was  malicious  or  was  prompted  by  the 
loBtliiot  of  self-preaenratlon,  (Monroe  t.  State,  6  Ga.  86;  State  t.  Hleln,8T  Mo.  689 ;  and 
In  case  where  the  evldenoe  as  to  the  homicide  Is  entirely  olrcumstantlaL  State  y.  Bar- 
>leld,  8  Ired.  844. 

JnDrankUny.  Stale,  tt  Ala.  14;  Diipree  ▼.  State, 88 Id.  180:  Ben  ▼.  Slate, S7 Id.  108,  erl- 
denoe  of  the  bad  character  of  the  deceased  was  held  admissible.  Bo  In  State  ▼.  Smitih, 
18  Rich.  (8.  C),  430,  on  an  Indictment  for  homicide,  evidence  that  the  deceased  was  a 
turbulent  and  violent  man,  and  carried  arms  about  him,  was  held  admissible,  provided 
the  defendant  knew  of  the  f^t.  To  the  same  effect  are  Paune  t.  CommonwoaUht  1 
Mete.  (Ky.)  870 ;  Kippy  v.  State,  8  Heiui  (Tenn.) 

Kvldence  Is  admissible  to  show  expressions  of  good  will  and  acts  of  kindness  on  the 
port  of  the  prisoner,  toward  the  deceased,  as  Indicating  what  was  his  genoral  disposi- 
tion toward  the  deceased.   1  Phillips  Bv.  470. 

In  People  t.  Stoekee,  88  N.  Y.  184,  It  was  held  that  evidence  of  violent  threats 
made  by  the  deceased  against  the  prisoner  a  short  time  before  the  homicide,  althoa^ 
such  threats  were  not  communicated  to  the  prisoner,  were  admissible,  evidence  hav- 
ing been  previously  given  making  It  a  question  for  the  Jury  whether  or  not  the  homi- 
cide was  committed  in  self  defense.  To  the  same  effect  are  JTaewr  v.  Stale^  18  Oa.  194 : 
PrtUehetU  v.  StaU,  28  Ala.  88;  Cometkm  v.  Oommonmeatth,  16  a  Mon.  688. 

9.  Ab  to  the  admiuWUity  of  evidence  of  the  (food  character  of  the  prtooner.  This  evidence 
Is  admitted /ooorem  ottok  Rez  v.  Harrie,  8  State  IWals,  1888;  Ownmomseam  v.  Hardy* 
mepra;  United  Statee  v.  RotidsnfrMk,  Baldwin,  614;  McDmnM  v.  Stetfs,  8  Sme.  *  Maoh 
108;  State  v.  SeAoOer,  14  Mo.  608;  Bex  v.  SCantionl,  7  Gar.  a  P.  878;  Commottwecith  T 
Wshiter,  6  Gush.  884.— Bap. 
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WooDBUFF,  appellant^  y.  SoBUGcn. 

Cir  Ark.  20.) 

thm  npMl  of  tunuj  Uwb  takes  away  the  defense  <»f  vsoiyla  aetknis  thek  «ftai 
Inongbt  on  waj  contract,  whether  made  prior  to  or  after  the  repeal 


Thx  appeUee  sued  the  appellant  in  the  Pnlaski  dronit  ooart,  on 
a  note  executed  in  1866,  and  due  in  two  months.  The  appellanti 
pleaded  nsnry.    To  this  plea  Scrnggs  demurred. 

First.  Because  there  were  no  usury  laws  then,  when  the  plea  wis 
filed,  in  this  State. 

Second.  The  plea  fidled  to  arer  specificaUy  a  corrupt  intent 

The  court  helow  sustained  the  demurrer — appellants  resting, 
judgment  was  rendered  against  them ;  they  appealed  to  this  court 

Waihins  S  Itose,  for  appellant  We  submit  that  the  statute 
ought  not  to  be  construed  so  as  to  have  a  retroactive  effect,  or  to 
make  contracts  good  that  were  illegal  at  the  time  they  were  made. 
Baldwin  t.  CrosSy  5  Ark.  510  ;  Orittend&n  t.  Johnson,  14  id.  464 ; 
Onmeh  y.  MeKee,  6  id.  493.  That  the  repeal  of  the  usury  laws  did 
not  affect  contracts  in  force  at  the  time  of  the  repeal,  see  particn- 
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larly,  MittMl  t.  DoggMj  1  Branch  (Fla.),  856 ;  MmvOle  Y.LeBbme, 
12  La.  An.  221 ;  Seegar  t.  Seegar,  19  DL  121 ;  Root  y.  Ptiinay,  11 
Wis.  84;  SinunUon  y.  Vail,  id.  90;  Brawmr  y.  Haighi,  18  id.  102; 
Jfor/on  y.  Rutherford^  id  298. 

OarloTjd  A  Ncuiky  for  appellee. 

BBNirarTy  J.  The  first  question  for  our  consideration  is^  what 
was  the  effect  of  the  repeal  of  the  statute  of  usury  of  1838,  by  ttie 
act  of  the  legislature  of  1868. 

The  seventh  section  of  chapter  92  of  Gould's  Digest  reads  as 
follows:  '^All  bonds,  bills,  notes,  assurances,  conyeyances  and  all 
other  contracts  or  securities  whatsoeyer,  whereupon  or  whereby 
there  shall  be  reserved,  taken  or  secured,  or  agreed  to  be  taken  or 
reserved,  any  greater  sum  or  greater  value  for  the  loan  or  for- 
bearance of  any  sum  of  money,  goods  or  things  in  action,  than  is 
prescribed  in  this  act,  shall  he  voxdP 

The  prescription  is  found  in  the  second  section  of  the  same  chap> 
ter,  and  is,  in  effect,  as  follows :  '^  Parties  may  agree  in  writing  for 
the  payment  of  interest,  not  exceeding  ten  per  centum  per  annum, 
on  money  due  or  to  become  due  upon  any  contract,  whether  under 
seal  or  not*' 

The  constitution  of  the  Stat<^,  which  went  into  effect  in  1868,  in 
article  15,  section  21,  gave  to  the  general  assembly  the  power  to 
declare,  by  general  law,  what  shall  be  the  legal  interest  upon  con* 
tracts,  when  no  rates  of  interest  were  specified ;  but  distinctly 
declares  that  no  law  should  ever  be  passed  limiting  the  rate  of  inter* 
est  for  which  individuals  may  contract  in  this  State.  The  general 
assembly,  which  met  under  the  authority  of  the  constitution  of 
1868,  on  the  13th  day  of  July  of  the  same  year,  repealed  all  of 
chapter  92,  Gould's  Digest,  with  the  exception  of  sections  4, 10, 11, 
12.  By  the  same  enactment,  it  was  declared  to  be  lawful  for  par- 
ties to  stipulate  in  the  note  and  agree  on  any  sum  of  interest  that 
may  be  taken  and  paid  upon  any  $100  of  money  loaned,  etc.  Sec- 
tion 6  of  the  same  act  says:  ''No  plea  of  usury,  nor  defense 
founded  upon  any  allegation  of  usury,  shall  be  sustained  in  any 
court  in  this  State." 

We  learn  from  Sedgwick,  in  his  work  on  Statutory  and  Gonstirn 
tional  Law,  pp.  129-131,  and  the   cases  there  cited,  "  that  there 
can  be  no  doubt  of  the  truth  or  validity  of  the  assertion  that 
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when  there  is  a  repeal  of  a  penal  statute,  no  penalty  can  be  enforced, 
nor  punishment  inflicted  for  a  violation  of  the  law  while  in  force, 
unless  under  some  special  provisions."  Nor  can  it  be  denied  that 
the  general  assembly  can  alter  or  modify  the  remedy  as  to  the 
enforcement  of  contracts,  unless  the  enactment  should  virtually  or 
substantially  take  away  the  same. 

Section  6  of  the  act  of  the  legislature,  approved  July  13,  1868, 
abolished  the  defense  of  usury  in  the  Statey  and  the  same  act 
repealed  all  usury  laws  on  our  statute  books. 

While  we  are  not  prepared  to  say  that  '^  the  plea  of  usury,  sus- 
tained under  our  former  law,  was  in  its  effects  a  penalty  upon  the 
plaintiff  in  the  loss  of  his  entire  debt,  and  thus  place  parties,  com* 
ing  under  the  operation  of  that  law,  in  the  same  situation  they 
would  have  been  under  an  absolute  penal  statute,'^  we  can,  with 
safety,  say  that  the  statute  repealing  the  usury  laws  and  abolishing 
the  defense  of  usury,  operated  upon  all  contracts  made  before  it 
was  passed,  still  outstanding,  as  upon  all  future  contracts.  The 
act  was  unquestionably  retrospective  in  its  character.  All  general 
rules  of  construction  must  yield  to  the  clear  intention  of  the  legis- 
lature, sufficiently  expressed.  In  this  instance,  the  intention  is 
clear  and  fully  expressed  when  it  declares :  '^  No  plea  of  usury,  or 
defense  founded  upon  any  allegation  of  usury,  shall  be  sustained  in 
any  court  of  this  State."  It  makes  no  reservations  or  exceptions, 
but  is  emphatic — commanding  the  courts  not  to  sustain  any  such 
plea 

The  appellant  insists  that  this  statute  shall  not  be  construed  so 
as  to  make  contracts  good  that  were  illegal  at  the  time  they  were 
made,  or  in  other  words,  making  that  valid  which  was  before  void. 
In  defense  of  his  position  he  has  cited  numerous  cases.  One  of  the 
most  pointed  is  that  of  Morton  v.  Rutherford^  18  Wis.  298.  Judge 
Cole,  in  delivering  the  opinion,  says :  '^  Subsequent  legislation  is 
relied  on  to  show  that  the  defense  of  usury  is  not  available.  By  the 
law  in  force  at  the  time  the  contract  was  made  it  was  usurious  and 
void.  To  the  same  effect  was  the  law  when  the  suit  was  commenced, 
and  by  the  law  of  1856,  an  usurious  contract  was  declared  valid 
and  effectual,  only  to  secure  the  repayment  of  the  principal  sum 
loaned.  But  how  this  latter  enactment,  even  if  it  attempted  it, 
could  render  valid  an  antecedent  contract  which  was  void,  we  do 
not  comprehend.  The  law  of  1856  can  have  no  bearing  upon  the 
question.    The  defense  of  usury  is  doubtless  available.'^ 
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The  caae  of  the  PrtndetU,  DirBdon^  etc^  of  ike  Sfring/iM  Btmt 
T.  Samuel  Merrick  ei  al^  14  Hues.  322.  In  MaasachiiMttB  these 
was  a  law  that  the  bills  and  notes  of  banks,  not  inoorporated  by 
law,  should  not  be  received  or  negotiated  by  banking  oorporatioiis 
of  that  State  nnder  a  heavy  penalty.  It  was  held  that  a  promissoiy 
note,  payable  in  such  bills  to  a  banking  corporation,  made  whik 
the  statute  was  in  force,  was  void,  and  that  no  action  oonld  be 
maintained  upon  it«by  the  promisees  after  the  statate  was  repealed. 
Chief  Justice  Parker  remarked  that ''  the  subsequent  repeal  of  the 
act  can  have  no  effect  upon  a  contract  while  it  was  in  force.  As 
well  might  a  contract  made  for  the  purpose  of  trade  with  an  enemy, 
during  war,  be  purged  of  its  illegality,  by  the  return  of  peace." 

The  oase  of  Mitchell  t.  Doggett^  1  Fla»  871,  is  also  cited  by 
appellant,  with  approbation,  wherein  Chief  Justice  Hawkiks  says : 
''When  a  contract  is  illegal,  at  the  time  of  its  inception,  by  force  of 
a  statute,  no  action  can  be  maintained  upon  it,  although  the  statute 
is  repealed  which  declared  it  illegal''  Other  adjudications  ai^ 
cited,  but  the  above  are  the  strongest  among  them. 

While  we  are  willing  to  admit  that  the  above  opinions  are 
entitled  to  great  respect,  emanating  as  they  do  fix>m  the  highest 
tribunals  of  the  States,  yet  we  must  -respectfully  dissent  fix>m  the 
principles  of  law  thus  laid  down,  so  far  as  they  relate  to  usurioni 
contracts.  In  our  opinion,  they  are  not  dictated  by  any  principles 
of  sound  policy,  morality  or  law. 

While  the  statute  of  1868,  by  declaring  that  '^  no  plea  of  usury, 
nor  defense  founded  upon  any  allegation  of  usury,  shall  be  sus- 
tained in  any  court  of  this  State,''  and  repealing  all  previous  usury 
laws,  may  affect  injuriously  the  antecedent  legal  rights  of  the  bor- 
rower, the  appellant,  in  this  case,  under  the  contract,  there  is  much 
of  reasonable  intendment  and  allowable  presumption  derived  from 
f.he  nature  of  the  right  affected  and  the  circumstances  under  which 
the  contract  was  made.  It  may  be  well  doubted  whether  the  bor- 
rower, under  an  usurious  contract,  has  any  antecedent  rights  of  the 
nature  of  vested  rights,  created  by  this  contract,  or  existing  under 
and  by  the  terms  of  it,  which  the  law  can  affect  How  do  Wood- 
ruff's rights  stand  in  a  legal  point  ?  They  are,  under  and  by  the 
terms  of  the  contract,  to  receive  and  enjoy,  until  demanded,  the 
money  of  Scruggs.  Scruggs'  rights  are  to  receive  interest  and  the 
principal  sum  when  due.  But  the  statute  of  usuiy,  operating  upou 
them,  avoided  his  right  to  demand  them  and  the  legal  obligation  of 
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Woodraff  to  pay.  Thifl  priyUege  of  refusing  to  pay  the  claim  upoD 
demand,  not  nnder  and  by  virtue  of  the  terms  of  the  contract,  or 
any  presumable  intention  of  the  parties  different  from  that  which 
appears  upon  its  face  (for  we  think  it  would  be  doing  Woodruff 
injustice  to  suppose  he  took  the  money  from  Scruggs  originally  with 
the  intention  of  enjoying  it  without  ever  repaying),  but  under  and 
by  virtue  of  a  general  law,  it  is  the  only  antecedent  right  of  the 
defendant  which  the  statute  of  1868  can  affect  That  privilege,  and 
it  was  nothing  more  than  a  privilege,  the  legislature  intended  to 
take  away  by  validating  the  contract  in  this  respect.  The  right  of 
the  defendant  originated  in  a  statute  founded  upon  policy,  intended 
to  protect  the  needy  borrower  from  the  presumed  temptation  of  the 
lender  to  demand  exorbitant  interest  for  forbearance.  That  right 
of  the  defendant,  to  insist  upon  a  forfeiture  by  the  plaintiff  of  hid 
debt,  was  a  legal  right  before  the  repeal,  but  not  an  equitable  one. 
The  courts  of  equity  do  not  view  the  statute  as  courts  of  law  are 
compelled  to  do.  If  a  borrower  goes  into  a  court  of  equity,  in  respect 
to  a  security  given  in  connection  with  usurious  contracts,  or  to  avoid 
extortion  or  oppression,  the  court  will  always  compel  him  to  pay 
principal  and  legal  interest,  because  there  is  a  moral  obligation  rest- 
ing on  him  to  do  so,  and  it  is  equitable  that  he  should  be  compelled 
to  do  it 

In  the  case  of  KUbourn  v.  Bradley,  3  Day,  356,  the  court  said  : 
'*  The  statute  against  usury^  on  principles  of  public  policy,  renders 
void  contracts  upon  usurious  considerations.  But  the  lender  incurs 
no  penalty  unless  he  actually  takes  usury,  and  courts  of  equity,  on 
relieving  against  oppression  or  extortion,  order  the  repayment  of 
the  sum  really  loaned  or  due,  with  lawful  interest  The  moral  obli- 
gation of  the  borrower  to  pay  the  principal  sum  actally  loaned,  with 
the  lawful  interest,  is  unimpaired.'' 

In  the  language  of  Judge  Duncak  in  Satterlee  v.  Matthewsorty  16 
Serg.  &  Rawle,  191, ''  there  can  be  no  vested  right  to  do  wrong."  In 
the  case  of  Baugli&r  ei  aLs.  NeUoriy  9  Gill,  309,  the  court  say :  ^'  In 
the  nature  of  things  there  can  be  no  vested  right  to  violate  a  moral 
duty  or  to  resist  the  performance  of  a  moral  obligation,  and 
although  a  borrower  may  be  justified  in  morals,  as  he  is  in  lav,  in 
resisting  the  payment  of  illicit  interest,  extorted  from  him  in  con- 
sequence of  his  necessitous  condition,  he  certainly  can  have  no  right 
aa  a  matter  of  private  justice,  to  repudiate  his  contract  so  as  to 
escape  from  the  payment  of  the  sum  actually  received.''    The  doo- 
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trine  announoed  in  these  cases,  and  many  more  might  have  been 
added,  stands  upon  the  principle  that  the  borrower  is,  at  all  times 
and  ander  all  circumstances,  under  a  moral  obligation  to  pay  to  the 
lender  the  sum  actually  loaned,  with  interest  as  a  Mr  compensation 
for  ito  use.  This  is  sAl  the  law  of  1868  purposes  to  accomplish. 
The  legislature,  in  the  exercise  of  its  remedial  authority,  expressly 
giyen  it  by  the  constitution,  comes  to  the  aid  of  all  courts,  both  legal 
and  equitable,  and  declares  no  plea  of  usury,  nor  any  defenses 
founded  upon  usury,  shall  be  heard  or  entertained  in  them. 

The  chancellor,  in  the  case  of  Wilson  t.  Hardesty^  1  Md.  Ch.  66, 
made  use  of  the  following  language :  ^*  Notwithstanding  the  language 
of  the  act  of  1704  is  so  strong,  it  is  very  certain  that  contracts  within 
its  provisions  are  not,  under  all  circumstances,  treated  as  merely 
Toid."  This  was  a  case  where  the  complainant  was  seeking  to  ayoid 
the  contract  because  it  was  usurious,  as  the  statute  of  Maryland 
declared  that  all  such  contracts  were  absolutely  void.  The  contract, 
in  the  present  case,  was  wrong,  only  because  the  statute  prohibited 
more  than  ten  per  centum,  and  was  wrong,  only  as  to  the  additional 
interest  expressed  on  the  face  of  the  note.  For  that  wrong  the 
statute  said  the  contract  should  be  Toid.  Since  then  the  legislature 
has  taken  away  this  penalty  and  has  said,  in  effect,  such  contracts  are 
Talid.    That  it  had  the  power  to  do  this  admits  of  no  serious  question. 

We  might  have  disposed  of  this  case  upon  the  simple  proposition 
as  to  the  power  of  the  legislature  over  remedies,  but,  inasmuch  as 
the  defense  has  been  based  upon  the  fact  of  the  illegal  nature  of  the 
original  transaction,  we  have  thought  it  our  duty  to  say  what  we 
have  as  to  the  equitable  nature  of  it,  outside  of  the  statute  which 
has  declared  usurious  contracts  void. 

The  emphatic  condemnation  of  the  act  of  July  13, 1868,  wherein 
it  says,  ''No  plea  of  usury,  nor  defense  founded  upon  any  allegation 
of  usury,  shall  be  sustained  in  any  court  of  this  State,"  is  mandatory 
upon  all  courts,  and  is  only  depriving  defendants  of  the  privilege  of 
making  a  certain  defense,  which  before  was  permitted.  Such  man- 
date, operating  only  upon  the  remedy,  without  destroying  a  rights 
the  legislature  was  acting  within  its  scope  and  power. 

As  to  the  second  ground  of  demurrer,  it  will  not  be  necessary  fox 
OS  to  argue^  the  subject-matter  not  being  allowed  to  be  pleaded,  it 
cannot  be  of  any  importance  how  it  might  be  done.  The  court  did 
not  err  in  sustaining  the  demurrer,  therefore  judgment  is  affirmed 

Judgment  affirmed 
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BiOB  V.  Shook. 

(97  Ark.  m.) 
War  ^^  commercial  intercownc. 

Aetkm  on  a  promiflsorj  note.  Plea  that  when  the  note  was  made,  plaintiff 
was  a  citizen  of  Minnesota,  and  defendant  a  dtisen  ol  Arkansas,  aiding 
the  rebellion  and  public  enemies  of  the  United  States,  ffdd,  that  the  plea 
was  good. 

Action  on  a  promissory  note. 

Byers  £  Cha^  Rice  d  Benjamin,  for  appellant. 

Waikins  dk  Rose,  for  appellees. 

Harrisok,  J.  This  was  an  action  npon  a  promissory  note  for 
^400,  executed  to  the  appellant  by  the  appellees,  and  dated  at  Little 
Rock,  February  7,  1865. 

The  only  question  in  the  case  is  raised  by  a  demurrer  to  the 
defendant's  plea,  which  alleges  that  the  note  was  executed  during  tha 
late  civil  war,  and  that,  at  the  time,  the  plaintiff  was  a  citizen  of  the 
State  of  Minnesota,  and  the  defendants  were  citizens  of  the  State 
of  Arkansas,  adhering  to  and  aiding  the  rebellion^  and  public  ene- 
mies of  the  United  States,  and  that  the  execution  of  the  same  was 
not  by  any  license  or  permission  of  the  United  States. 

That  during  the  war,  the  status  of  the  inhabitants  of  the  insnr* 
rectionary  States,  outside  of  the  territory  therein  held  by  the 
United  States  forces,  was  that  of  public  enemies  of  the  goyemment, 
was  conclusively  settled  by  the  supreme  court  of  the  United  States, 
in  the  Prize  cases,  2  Black,  655,  and  the  case  of  Mrs,  Alexander's 
cotton,  2  Wal.  404 ;  and  see,  also,  Philips  v.  Hatch,  1  Dill.  C.  G. 
Rop.  571 ;  and  it  is  a  principle  of  public  law  recognized  by  all  na* 
tions,  that  during  war,  all  trade  and  intercourse  between  the  citizens 
or  subjects  of  one  of  the  belligerent  States  or  powers  with  those  of 
the  other  are  interdicted,  except  by  the  license  or  permission  of  the 
government,  or  in  the  mere  exercise  of  the  rights  of  humanity. 
Consequently,  all  contracts  made  with  a  public  enemy,  without  the 
license  or  permission  of  the  government  (no  contract  can  arise  firom 
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the  mere  exercise  of  the  offices  of  humanity),  are,  upon  the  ground 
of  public  policy,  invalid  and  void. 

Although  the  court  will  judicially  notice  that,  at  the  date  of  the 
note,  Little  Bock  and  a  lai^e  part  of  the  State  were,  and  had 
been  for  some  considerable  time  previously,  in  possession  of  the 
forces  of  the  United  States,  yet  no  such  inference,  as  that  the  de- 
fendants resided  there  or  in  the  territory  over  which  the  government 
had  re-established  its  authority,  and  could  not  longer  be  regarded  as 
enemiee,  can  be  drawn  therefrom,  in  opposition  to  the  direct  aver- 
ment of  the  plea  that  they  were  public  enemies.  The  plea  was 
good  and  the  demurrer  to  it  was,  therefore,  properly  overruled. 

MoOLt7Bl^  0.  J^  dissenting. 


Hboht,  appellant,  v.  SpsiJUk 

(2TArk.S8.) 
A  vendor's  lien  ie  not  Msignable. 

Levi  Hboht  brought  his  complaint,  in  chancery,  against  tfat 
administrator  of  John  Dodd,  deceased,  and  against  the  widow  of 
Dodd  and  her  husband,  she  having  married  after  Dodd's  death. 

The  complaint  alleges  that  one  Campbell  had  sold  Dodd  a  tract 
of  land,  for  which  Dodd  gave  Campbell  his  note  for  $500,  for  one- 
half  of  the  purchase-money ;  Campbell  giving  a  deed  for  the  land. 
Afterward,  Campbell  transferred  the  note  to  Hecht,  the  complain- 
ant, by  an  indorsement  in  words  and  figures  as  follows : 

"  For  value  received,  I  assign  and  transfer  the  within  note,  to- 
gether with  the  vendor's  lien  and  my  equities  to  and  upon  the 
following  lands :  South  i  of  the  south-east  ^  of  section  31,  township 
19  north,  range  3  east ;  and  the  north-west  i  of  section  9,  of  town- 
ship 18  north,  of  range  3  east,  to  Levi  Hecht 

"  (Signed)  0.  R  Campbell.* 

**  Rakdolph  ooxmrr,  April  23,  ISTO.** 
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The  complainant  seeks  to  hare  a  rendor's  lien  dedared  and 
enforced.  Defendants  demnned  to  the  oomphunt;  the  denraneff 
was  sastained  and  the  plaintiff  appealed. 

Waikins  dk  Rosey  for  appellants. 

BsKKETTy  J.  It  is  settled  law  that  the  Tender  has  a  lien  for  the 
pnrchase-money,  though  he  make  the  purchaser  an  absolute  deed, 
reciting  the  receipt  of  the  pnrchase-monej ;  and  this,  against  the 
Tendee  or  a  person  purchasing  with  notice  that  the  purchase-money 
is  unpaid.  Scoti  y.  OrhUoUy  21  Ark.  302 ;  Harris  t.  Hanks^  25 
id.  510. 

Also,  that  the  mere  assignment  of  the  note,  under  such  drouni- 
stances,  does  not  carry  with  it  the  Tender's  lien.  SkM  v.  Biscos,  18 
Ark.  162 ;  Simpson  t.  MofUgomery,  25  id.  372.  But  the  question 
arises  in  the  case  at  bar,  can  the  vendor's  lien  be  transferred,  by  an 
express  assignment,  as  legal  rights  may  be  ? 

It  seems  to  be  settled,  that  if  a  debt  is  secured  by  an  ezpreas 
lien,  as  where  there  is  a  mortgage,  or  when  the  vendor  has  not 
parted  with  the  legal  title,  and  assignment  of  the  debt  entitled  the 
ik38ignec  to  the  benefit  of  the  pledge.  Eshridge  t.  McClur$  et  oLji 
7erg.  84;  Farmer  r.  ffieks  0/  o^,  4  S.  &  M.  294;  NarveU  t.  Joknmm, 
5  ITumph.  489. 

But  a  Tender's  equity  or  implied  lien  is  not  necessarily  governed 
by  the  same  principle.  ^  The  liep  of  a  vendor  for  the  purchase- 
money,"  says  Stort,  J.,  in  Oilman  v.  Broum  et  dLyl  Mason,  193, 
**  is  not  of  so  high  and  stringent  a  nature  as  that  of  a  judgment 
creditor,  for  the  latter  binds  the  land  according  to  the  course  of  the 
common  law ;  whereas,  the  former  is  a  mere  creature  of  a  court  of 
equity,  which  molds  and  fashions  according  to  its  own  purposes. 
It  is,  in  short,  a  right  which  has  no  existence  until  it  is  establisheil 
by  a  decree  of  a  court  in  the  particular  case,  and  is  then  made  sub- 
servient to  all  the  other  equities  between  the  parties,  and  enforoec 
m  its  own  peculiar  manner  and  upon  its  own  peculiar  principlea. 
It  is  not,  therefore,  an  equitable  estate  in  the  land  itself^  although 
sometimes  that  appellation  is  loosely  applied  to  if 

If^  then,  a  vendor's  lien  'Ms  a  right  which  has  no  existence  until 

it  is  established  by  the  decree  of  a  court,"  how  can  it  be  assigned 

before  its  existence  ?    That  which  does  not  exist  cannot  be  pifftsd 

with.    A  vendor's  lien  is  a  lien  of  a  peculiar  character.     It  is  not 
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like  the  common-law  lien  of  factors,  innkeepers  and  others,  assoei- 
ated  with  and  entirely  dependent  npon  actual  possession  of  thi 
property  on  which  it  is  a  tie ;  it  is  not  like  a  general  judicial  lien, 
which  springs  into  existence  in  favor  of  a  party  who  obtains  judg- 
ment, which  enables  him  to  take  the  lands  of  the  defendants  ic 
execution,  and  continues  as  such  until  the  judgment  is  satisfied; 
nor  is  it  altogether  like  a  common  mortgage,  although  it  operates 
and  is  treated  in  many  respects  as  a  mortgage.  It  differs  from  all 
these  in  this,  that  if  it  exists  at  all,  it  must  originate  with,  and  be 
an  incident  of  the  purchase  itself.  This  doctrine,  in  relation  to 
these  liens,  it  is  said,  has  been  probably  derived  from  the  civil  law  as 
to  goods.  Mackreth  v.  Symmons,  15  Ves.  344 ;  Walker  v.  Prisunck^  2 
Vet  622.  And  it  seems  that  such  a  lien  upon  goods  is  a  personal 
right  which  cannot  be  transferred  to  another.  Daribegny  v.  Du  Vol, 
6  F.  T.  R.  606. 

It  is  indispensably  necessary  to  the  existence  of  such  a  lien,  that 
the  parties  should  stand  in  the  relation  toward  each  other  of  vendor 
and  vendee  of  real  estate,  the  purchase-money  of  which  has  not 
been  paid.  The  pure  relationship  of  debtor  and  creditor,  or  of  bor- 
rower and  lender,  is  incompatible  with  the  existence  of  this  species 
of  liens. 

In  the  case  of  the  purchase  of  real  estate,  this  lien  arises  as  au 
incident  thereto,  and  can  only  exist  together  with  it  In  the  case 
of  a  loan,  the  debt  is  the  principal,  and  the  bond,  note  or  mortgage 
are  only  accidents  to  it  A  purchase  may  be  made  or  a  debt 
may  exist  without  an  equitable  lien  or  a  bond,  note  or  mortgage 
as  its  incidents.  A  bond,  note  or  mortgage  may,  however,  be  exe- 
cuted as  being  in  itself  the  creator,  evidence  and  incident  of  a  debt ; 
but  a  vendor's  lien  cannot  be  thus  made  and  executed  apart  from, 
and  independently  of  a  contract  of  purchase.  It  is  an  incumbrance 
on  land  which  can  only  be  held  by  a  vendor  or  his  legal  representa- 
tive ;  and  though  assets  may  be  marshaled  so  as  to  put  a  vendor 
altogether  upon  his  equitable  lien,  for  the  benefit  of  other  creditors, 
yet  no  third  person  can,  as  assignee  of  the  vendor,  derive  any 
benefit  from  such  lien,  nor  can  it,  like  a  bond  or  mortgage,  be 
assigned,  because  it  is  not  expressed  in  writing,  or  in  any  separate 
contract,  but  exists  only  as  an  inseparable  equitable  incident  of  the 
contract  of  purchase ;  and,  as  is  seen  from  the  above  quotation 
from  Judge  Story,  is  only  to  be  raised  by  construction  of  equity,  in 
favor  of  the  vendor  only.    "  This  lien  would,  no  doubt,  pass,  on  the 
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Hecht  ▼.  Spears. 

death  of  the  yendor  to  hiB  representatiyes,  but  it  is  not  the  subject- 
matter  of  sale  and  transfer  by  contract  Keith  y.  Horner,  32  111. 
526.  '^Such  a  lien  is  not  assignable^  eyen  by  express  language.* 
Richard  y.  Seammyy  27  id.  431 ;  Keith  et  oLy.  Horner^  supra, 

A  vendor's  lien  being  founded  upon  an  implied  trust,  between 
the  vendor  and  purchaser,  we  are  satisfied  that  the  law  does  not 
authorize  the  vendor  to  transfer  this  lien  with  the  note  taken  for  the 
purchase-money,  even  though  he  expressly  professes  to  do  so  and 
we  are  not  inclined  to  make  a  law  to  enable  him  to  do  sa 

The  decree  must  be  affirmed. 

Decree  afirmmL 
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ACCEPTANCE. 
Bee  Bill  of  EzcnAKOB,  614. 

ACCOUNT  STATED. 

It  l0  BO  bar  to  an  action  on  an  account  stated,  that  the  defendant's  indebtedne« 
was  fer  liqaors  sold  by  plaintlflT  on  Sunday,  contrary  to  law,  if  the  account 
was  not  stated  on  Sunday  ;  but  if  the  sale  was  Illegal  for  want  of  a  license 
the  action  on  an  account  stated  could  not  be  maintained.  Meiehair  ▼. 
McfJaHjf  (Wis.),  605. 

ACTION. 

t.  Defendant  for  a  Talnable  consideration  agreed  to  assume  and  tosaTe  the 
plaintiff  harmless  from  certain  outstanding  debts  against  him.  One  of 
plaintiff's  creditors  afterward  commenced  an  action  against  him  on  a  debt 
included  in  the  agreement.  HM^  that  plaintiff  could  maintain  an  action 
against  defendant  on  the  agreement  without  alleging  payment  or  discharge 
by  him  of  the  debt ;  and  (2),  that  plaintiff  could  recover  the  full  amount  of 
the  debt.    SUnU  r.  Folger  (Iowa),  188. 

S.  The  plaintiff  agreed  orally  to  cultivate  defendant's  land  for  two  years  for  a 
share  of  the  crop,  it  being  understood  at  the  time  by  both  parties  that  the 
crop  would  be  more  Taluable  the  second  year  than  the  first.  At  the  end  of 
the  first  year  the  crop  was  divide4  according  to  the  contract,  but  the  defend- 
ant refused  to  let  the  plaintiff  cultivate  the  land  for  the  second  year.  JIM, 
that  plaintiff  could  maintain  an  action  for  work  done  and  materials  fur- 
nished in  cultivating  the  land.     WiUiami  v.  B&mu  (Mass.),  818. 

ft  An  action  will  not  lie  for  distraining  for  mote  rent  than  is  due.  ffamiUon. 
v.Wiimf0/(Md.),491. 

See  BamutUFT  Law,  088 ;  CoirrRACT,  009 ;  RsPLRvnr,  618 ;  Watbb-wobsb.  85^ 

ADJACENT  PROPRIETORS. 
See  Rkal  Pbopebtt,  185. 

ADMIRALTY  JURISDICTION. 
Bee  JuRiADiCTiON,  274. 

AGREEMENT. 
See  CoRFOiUTiOH,  84. 

ALTERATION  OP  INSTRUMENT. 
Bee  Promtbsort  Notb,  152, 868. 
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▲8SBSSMSNT8  FOR  LOCAL  IMPR0VBMENT8. 

A  dMkriU>ble  corporation,  which  la,  bj  ita  charter, "  exempted  from  taiation  oi 
•rerjr  kind/'  1b  not  exempted  from  spedal  iMOMmente  egalnft  Ite  praparty 
for  Improrementa  in  a  atreet  on  which  it  abota.  BkJAam  ▼.  2^  QcU 
Otmmihm  OMpUal  (Mo.),  412,  and  note,  418. 

ASSIQNBCENT. 
See  Vendor's  Libh,  7B4. 

ATTACHMENT. 
See  I>inuE86  ov  Pbofbbtt,  IOl 

AUTREFOIS  ACQUIT. 
See  Cbixikal  Law,  667. 

AWARD. 

▲a  award  that  the  defendanta  hare  a  right  to  keep  up  and  maintain  their  dam 
at  a  certain  Pielght,  and  to  keep  thereon  flaah-boarda  twelve  inches  wide, 
at  all  timea  except  in  timea  of  "  f reahet,"  hM,  bad  for  uncertaintj,  the 
woid  "/VwaM  *'  ao  yarying  in  ita  meaning  aa  to  neccaaitate  constant  litlga- 
Hon.    UairU  ▼.  Tk$  Boeial  ManufaUwring  Oo.  (R.  L).  884. 

BANK. 
See  Chbck,  667 ;  Surbtt,  831. 

BANKRUPTCT. 

1.  The  bankrupt  act  doea  not  aoapend  or  anperaede  a  **  poor  debtor  law  "  of  a 
State,  which  permlta  a  debtor,  taken  on  execution,  to  be  diacharged  ou 
making  a  general  aaaignment  of  hia  property  for  the  benefit  of  the  judg 
ment  creditor.    Mar$h  ▼.  Hall  (R.  I.),  245. 

8.  A  judgment  in  an  action  of  trespaaa  for  assault  and  battery  is  a  debt  prova 
ble  under  the  bankrupt  act.    Manning  ▼.  Keyei  (R.  I.),  249. 

&  A  creditor  who  was  fraudulently  omitted  from  the  achedule  filed  by  a  bank 
rupt  in  proceedinga  under  the  bankruptcy  act,  and  who  had  no  actual 
knowledge  of  the  proceedinga  until  after  a  granting  of  a  diacharge  to  the 
bankrupt,  applied  to  the  United  Statea  district  court,  under  aection  34  of 
the  act,  to  annul  the  diacharge  for  that  cauae.  Held,  that  he  could  not 
afterward  Impeach  the  diacharge  in  an  action  on  hla  debt  in  a  State  court. 
Burpee  t.  SparhaiDk  (Maaa.),  320. 

4.  A  certificate  of  diacharge  in  bankruptcy,  under  the  act  of  1867,  chapter  176, 
cannot  be  impeached  in  a  State  court, in  an  action  upon  a  debt  of  a  nature 
to  be  barred  by  a  valid  diacharge,  on  account  of  the  fraudulent  oonyeyanoe 
of  property  by  the  bankrupt.     Wag  t.  Hmee  (Blaaa.),  886. 

iL  An  action  by  an  aaaignee  in  bankruptcy,  under  aection  85  of  the  bankrupi 
law,  to  recover  the  value  of  gooda  tranaf erred  to  defendant  by  the  bank- 
mpt  in  fraud  of  the  proviaiona  of  aaid  act,  la  penal  in  Ita  character,  and 
will  not  be  entertained  by  the  State  oourta.    Brigham  v.  OU^gUn  (Wia.), 

8eeTncB.181. 
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BEQUEST. 
See  Will,  007. 

BETTING. 
See  Illboal  Costbact,  SO. 

BILL  OF  EXCHANGE. 

Defenduili  drew  a  bill  of  ezchaiige  against  a  cargo  and  indorsed  and  dellTeied 
to  plaintlflb  the  bill  and  also  the  bill  of  landing  of  the  cargo,  as  oollateial 
secoritj  for  the  acceptance  and  payment  of  the  bill,  authorizing  them,  in 
case  they  thought  it  necessary,  to  sell  the  cargo  and  apply  the  proceeds  to 
the  payment  of  the  bill.  The  drawee  ref usee!  to  accept  the  bill  without  a 
deUvefy  of  the  bill  of  lading.  JIM,  that  presentment  and  notice  of  non- 
Moeplance  were  excused.    Schuchardt  ▼.  HaU  (Md.),  514. 

BILLS  AND  NOTES. 
See  CHBCKf  807, 706 ;  Illegal  Contract,  10 ;  PBOMiiaoBT  Nofnn 

BLANKS. 
See  Dkbd,  881. 

BONA  FIDE  HOLDER. 
See  Promibsobt  Notb,  445. 

BREACH  OF  CONTRACT. 
See  Contract,  509. 

BREACH  OF  PROMISE  TO  MARRT. 

la  an  aetlon  f6r  damages  for  breach  of  promise  to  marry,  evidence  that,  sinot 
the  commencement  of  the  action,  the  plaintiff  has  made  dedarations  to  the 
effect  that  fdie  had  no  affection  for  defendant,  and  would  not  think  of  mar 
lying  him  but  for  his  property,  is  not  admissible  on  the  part  of  the  defted 
•aft  in  mitigation  of  damages.    MUUr  ▼.  Ha/ys  (Iowa),  154. 

BREACH  OF  WARRANTY. 
See  VsNDOR  and  Purchasbb,  719. 

BUILDERS'  RISK. 
See  Inburancs,  400. 

BURDEN  OF  PROOF. 
Fob,  550 ;  Promisbort  Non^  till 

BURUL  PLACE. 
See  Injunction,  81. 

BY-LAW. 
National  Bank.  258L 
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GARRIBB. 
See  OoxiKMi  OiBBrini ;  Fkrrtman,  660. 

CARRIEKS  BT  WATER. 
I.  Tlie  plaintlflii  skipped,  at  Liverpool,  on  the  defendant's  yeseel,  881  esses  ol 


lieorioe,  consigned  to  M.  at  New  York.  The  Tessel  arrived  at  New  Toik 
on  the  25th  of  August,  1860,  and  JL  was  notified.  He  paid  the  duties  od 
181  cases*  and  entered  200  cases  for  warehousingf  receiving  a  pennit  lo 
place  them  in  certain  U.  S.  banded  warehouses,  and  delivered  on  board  the 
ship  a  permit  for  the  dlscharice  of  the  goods.  The  defendant  was  notified 
that  the  goods  were  perisliable,  and  must  not  be  pat  out  in  rainj  weather. 
The  defendant's  agent  promised  to  discharge  them  in  fair  weather;  and 
on  the  19th  of  September,  he  notified  the  pUintiiPs  agent  thai  if  the  next 
day  was  fine,  he  would  dischaige  the  licorice.  On  the  20th»  it  rained,  in 
the  morning,  until  9  o'clock ;  again  at  2:80  P.  ic. ;  and  from  4:20  P.  x.,  con- 
tinued to  rain  during  the  rest  of  the  day  and  night.  At  9  A.  K.,  the  defend- 
ant's agent  began  to  land  the  goods  upon  the  wharf,  and  continued  until 
noon,  when  the  consignee  was  notified.  At  that  time  nearly  all  the  cases 
were  placed  upon  the  wharf,  and  all  were  unloaded  before  2  P.  M.  Thej 
could  not  be  removed  until  weighed.  A  weigher  arrived  at  2:30  P.  x., 
and  finished  weighing  at  5  P.  u.  The  consignee,  though  using  great  dili- 
gence, was  unable  to  remove  the  licorice  that  day,  before  the  warehouse 
closed,  and  a  portion  of  it  was  wet  and  damaged  by  the  rain.  Heid,  that 
the  referee  was  justified  in  finding,  as  conclusions  of  law,  that  the  defendant 
landed  the  goods  without  reasonable  notice  to  the  consignee  to  enable  him 
to  have  the  same  weighed,  carted  and  protected  from  the  weather ;  that  he 
placed  the  property  on  the  dock,  with  a  knowledge  of  its  perishable 
character,  on  a  day  unsuitable  to  its  landing  and  cartage ;  and  that,  in  so 
doing,  he  was  guilty  of  negligence,  and  a  breach  of  his  duty  and  obliga- 
tion as  a  carrier.    Me  Andrew  v.  W  hillock  (N.  Y.),  657. 

1.  A  discharge  of  cargo  from  a  vessel,  with  the  knowledge  and  assent  of  a 
custom-house  officer  placed  on  board  for  the  purpose  of  superintending  the 
unloading,  is  not  such  a  delivery  as  relieves  the  carrier  from  his  liability 
as  such,  lb, 

3.  A  carrier  of  goods,  by  water,  may  land  them  at  a  wharf,  at  the  port  of  des- 
tination, but  not  until  after  he  has  given  the  consignee  due  notice  of  their 
arrival  and  unlading,  and  afforded  him  a  reasonable  time  to  take  charge 
of  and  secure  them.  In  the  mean  time,  instead  of  leaving  them  on  ths 
wharf,  it  is  his  duty  to  take  care  of  them  for  the  owners.  lb. 

CEMETERY. 
See  Injunction,  21. 

CERTIFICATE. 

A  statute  appropriated  a  specified  sum  to  be  paid  to  the  relator  for  the  pur 
chase  of  certain  relics  of  Qen.  Washington,  by  the  State,  to  be  paid  only 
upon  the  certificate  of  three  persons  named  therein,  that  the  relics  were 
genuine ,  etc.  Held,  that  a  certificate  signed  by  two  of  the  persons  named 
which  stated  that  the  third  met  with  them,  but  refused  to  join  in  the  cer 
tificate,  was  sufficient.    People  v.  NiehoU  (N.  Y.),  734. 
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CttETlFlKD  CHBOK. 
See  Ghbox».667,  70a 

CRARACTJSR. 
See  CaiMiNAL  Law,  771. 

CHECK. 

1  la  an  action  bj  a  banajlde  holder  of  a  check  drawn  on  defendant*  a  national 
hank,  and  certified  bj  Ita  cashier,  AM,  thai  the  defendant  was  liable, 
although  the  drawer  had  no  funds  in  the  bank  when  the  check  was  certi* 
fled.    Cook  ▼.  Stale  National  Bank  (N.  T.),  667. 

8.  The  defendant  drew  his  check  to  the  order  of  D.,  which  was  discounted  by 
the  pluntiif.  It  was  presented  when  due  to  the  bank  on  which  it  was 
drawn  for  certification,  and  was  certified  as  good.  In  the  afternoon  of  the 
same  day  it  was  presented  for  payment,  and  payment  refused,  the  drawee 
having  in  the  intermediate  time  suspended.  ffM,  that  the  certification 
operated  as  a  payment  of  the  check,  as  between  the  holder  and  the  drawer, 
and  the  latter  was  discharged  from  liability.  The  S%nt  NaUonal  Bamk  ^ 
J0ney  OUy  ▼.  Leach  (N.  Y.),  708. 

CHURCH  DISCIPLINE. 

See  ECCLBBIASTICAL  IjAW,  M. 

CITY. 
See  Municipal  Cokforatioh. 

COMMERCIAL  INTERCOURSE. 
See  War,  788. 

COMMON  CARRIERS. 

Plaintiff  was  the  consignee  of  goods  delivered  to  defendants,  common  oanlera, 
to  be  by  them  transported  to  the  end  of  their  line,  and  there  deliyered  to 
a  connecting  line  for  transportation  to  the  place  of  destination.  The 
defendants  transported  the  goods  to  the  end  of  their  line,  and  placed  them 
in  that  portion  of  their  warehouse  appropriated  to  goods  intended  for  the 
connecting  line,  and  from  which  such  line  was  in  the  habit  of  taking  goods 
without  any  notice  or  request.  Before  the  removal  of  the  goods  by 
the  connecting  line,  they  were  destroyed  by  fire.  EM,  that  the  liability 
of  the  defendants,  as  common  carriers,  continued  until  the  goods  were 
actually  taken  into  possession  by  the  connecting  line,  and  that  plaintiil 
oould  recover.  Wood  t.  Ths  Milwaukee,  etc,,  Raihoajf  Co,,  d7  Wis.  641 
(9  Am.  Rep.  465),  overruled  on  this  point.  Conkey  t.  MUwntkes  d  tit. 
Pmd  Railway  Co,  (Wis.),  680,  and  tioU,  643. 

See  Cabbikb  bt  Watbb,  657 ;  Fbbrtmav,  6S0l 

COMPUTATION  OP  TIME. 
See  Tdub,  181. 

CONSIDERATION. 
See  Usury,  45  ;  Husband  and  Wifb,  711. 
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CONSTITUTIONAL  LAW. 

1.  Tlie  leglilatiiie  have  no  power  to  make  the  operatioD  or  repeal  of  a  law 
dependent  npon  a  vote  of  the  people.  Therefore,  held,  that  an  act  pro- 
hibiting the  MJe  of  ale,  wine,  etc,  the  operation  of  wliich  ia  made  depend- 
ent upon  the  vote  of  the  people  in  each  ooontj,  waa  unoonstitntional.  The 
suae  ▼.  Weir  (Iowa),  116,  and  note,  117. 

t.  A  statate  requiring  the  partj  demanding  a  Jury  to  paj  the  Jury  fee,  and  tax 
the  same  in  hia  coBta,  if  he  prevail,  is  oonstitutionaL  Bandall  ▼.  Kehior 
(Me.),  169. 

8.  The  legislature  cannot  oonstitntionallj  authorize  a  town  to  loan  its  credit  to 
persons  who  will,  in  consideration  thereof,  maintain  a  manufacturing 
enterprise  in  the  town  for  their  own  private  emolument.  Allen  ▼.  InhabH- 
ante  of  Jay  (Me.),  185. 

4i  Where  the  constitution  provides  that  the  leg^lature  "  shall  pass  no  special 
law  for  anj  cause  for  which  provision  can  be  made  bj  a  general  law,"  the 
legislature  is  the  sole  judge  as  to  whether  provision  bj  a  general  law  is 
possible.    Stale  v.  OauTity  Court  of  Boone  County  (Mo.),  415. 

&  An  act  of  the  legislature  authorized  the  court  of  appeals  to  reopen  and 
rehear  certain  enumerated  cases  which  had  been  previouslj  decided  by  the 
court,  and  upon  the  hearing  thereof,  to  pass  such  judgments,  orders  and 
decrees  in  the  said  cases  as  right  and  justice  might  require.  On  a  motion 
to  reinstate  said  cases,  held,  that  the  act  was  unconstitutional  as  an  attempt 
on  the  part  of  the  legislature  to  exercise  judicial  power.  Doreey  v.  Dor- 
$ey  (Md.),  52a 

6k  A  constitutional  provision  that  no  person  shall  be  held  to  answer  for  a  crim 
inal  offense  "  unless  upon  presentment  or  indictment  of  a  grand  juiy,* 
was  amended  by  substituting  the  words  "  without  due  process  of  law." 
Held,  that  a  statute  subsequently  passed  giving  courts  jurisdiction  to  try 
prosecutions  for  felonies  upon  information,  was  not  in  contravention  either 
of  the  constitution  as  amended  or  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States.     Rowan  v.  StcOe,  559. 

7.  A  statute  appropriated  a  specified  sum  to  be  paid  to  the  relator  fox 
the  purchase  of  certain  relies  of  Gen.  Washington,  by  the  State,  to  be  paid 
only  upon  the  certificate  of  three  persons  named  therein,  one  of  whom 
was  at  the  time  a  judge  of  the  court  of  appeals,  and  as  such  incapacitated 
from  holding  any  other  "  office  or  public  trust."  Seld,  that  the  appoint- 
ment was  valid,  it  not  being  au  office  or  public  trust  within  the  meaning 
of  the  constitution.    People  v.  Nichols  (N.  Y.),  791 

See  GoBFORATiON,  288 ;  Municipal  CoBPORAiroifS,  468 ;  RBMOvaL  ov 

Caubb,  580. 

CONTRACT. 

1  If  an  agent  of  a  person  engaged  in  the  sale  of  liquors  in  another  State, 
merely  takes  an  order  of  a  person  residing  in  Iowa  for  a  quantity  of 
liquo?  to  be  forwarded  to  him,  which  order  is  made  upon  and  subject  to 
the  approval  or  disapproval  of  his  principal,  the  sale  will  be  regarded  as 
made  in  the  State  where  the  principal  resides,  and  the  case  will  not  faU 
within  the  statute  of  Iowa,  mailing  void  contracts  for  or  on  account  of 
intoxicating  liquors.     TV^tsrv  /STUpman  (Iowa),  118. 
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%,  PlaintUr  entered  into  defendant's  employ,  under  a  contract  to  serve  as  derk 
till  a  oertain  time,  and  then  to  become  a  partner.  Before  that  time  arrived* 
defendant  discharged  plaintiff  and  refused  to  receive  him  as  a  partner,  and 
pl^ftitiff  immediately  bronght  action  for  a  breach  of  the  oonlraot.  HM, 
that  the  oontraet  was  entire,  and  the  action  not  prematoiely  liioiight 
Jhigan  ▼.  And&non  (Md.),  600,  naU,  614. 

See  Action,  818 ;  Partnsbship,  100 ;  Salb,  51& 

CONTRIBUTORY  NEQLIQENCB. 
See  FXRRTHAN,  660 ;  Nbglioknob,  4M. 

OONVERSION  OP  STOCK. 
See  Damagbs,  28. 

CONVEYANCE. 
See  Dbbd  ;  E8TOPfbl,206,  767. 

CORPORATION. 

1.  Time  persons  owning  a  majoritj  of  the  stock  of  a  corporation,  entered  into 
an  agreement,  as  between  themselves,  to  elect  the  ofiSoere  of  the  oompanj 
and  to  manage  its  afEairs  as  thej  or  a  majority  of  them  should  determine. 
HMp  that  the  agreement  was  not  illegal  or  void  as  against  public  policy. 
FoMbv.  7a<e«(m.),34. 

Sl  The  charter  of  a  corporation  provided  that  its  capital  stock  should  be 
$100,000,  with  the  power  to  increase  it  to  $600,000,  but  did  not  provide  by 
whom  this  power  should  be  exercised.  HM,  that  the  board  of  directors 
could  not  increase  the  capital  stock  without  the  assent  of  the  stockholdera 
Bidman  v.  Bowman  (111.),  90,  and  note,  96. 

$.  Plaintiff  owned  stock  in  the  defendant's  company,  whoee  charter,  subject  to 
amendment,  alteration  or  repeal  at  the  pleasure  of  the  general  assemlfly, 
provided  that  the  stockholders  should  not  be  liable  beyond  the  amount  of 
their  shares  for  any  loss  sustained  by  the  company  or  for  any  debt  due 
thereon.  Afterward  the  general  assembly  enacted  that  a  company  might 
fill  up  its  capital  stock  if  reduced  from  its  original  amount  by  losses,  by 
assessment  on  the  stockholders,  pursuant  to  which  law  defendant  assessed 
plaintiff.  HM,  that  the  act  authorising  the  assessment  was  oonstitutlonaL 
Qivrdn&r  ▼.  Hope  Insurance  Co,  (R.  I.),  288. 

4  M.,  the  pledgee  of  stock,  standing  on  the  books  of  the  corporation  in  the 
name  of  "M.,  Trustee/'  and  on  which  he  had  repeatedly  voted  without 
objection,  voted  thereon  at  an  election  of  directors.  In  quo  toarranto 
•j^dnst  the  officers  declared  elected  at  such  election,  held,  (1)  that  M.  was 
entitled  to  vote.  In  the  absence  of  any  claim  by  the  pledgors  to  do  so ;  (8) 
thai  after  the  election  it  was  too  late  for  the  pledgors  to  ask  the  ooort  t« 
dlelaib  the  ranai    EoppinY.BujfHim(ELL),2»l. 

See  National  Bahx,  268. 

COUNTY. 
See  MmiiciPAL  Corfobatiov,  6S. 
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COVENANT. 

1.  The  owner  of  a  farm  ooiiT^ed  to  a  ndlroed  oompanj  a  strip  of  it  bj  a  deed 
oontaining  tliia  daoae :  "  I  hereby  ooyenant  that  I  and  mj  heirs  and  aeaignE 
will  make  and  maintain  a  sufficient  fenee  through  the  whole  length  of  that 
part  of  the  railroad  which  rnns  through  my  farm ;  this  covenant  of  main 
taining  the  fence  to  be  perpetual  and  obligatory  on  me  and  ail  persons 
who  shall  become  owners  of  tlie  land  on  each  side  of  said  railroad."  ffeid, 
(1)  that  this  coyenant  gave  to  the  railroad  company  an  interest  in  the  nators 
of  an  easement  in  the  grantor's  adjoining  land,  and  ran  with  that  land, 
and  was  an  incumbrance  within  the  meaning  of  the  covenant  against  in- 
enmbrances  in  a  subsequent  conveyance  thereof ;  (2)  tliat  the  obligation  to 
maintain  the  fence  was  not  impaired  by  the  omission  to  perform  it  for 
twenty  years,  without  any  evidence  of  its  having  been  released  or  extin- 
guished ;  (3)  that  an  action  for  a  breach  of  the  covenant  against  incum- 
brances in  the  se6ond  deed  was  not  barred  by  the  statute  of  limitations 
nntil  twenty  years  after  the  date  of  that  deed ;  (4)  tliat  the  fence  was  to 
be  maintained  on  each  side  of  the  railroad,  and  wholly  on  the  land  retained 
by  the  grantor  in  the  first  deed ;  (5)  that  the  measure  of  damages  for  a 
breach  of  the  covenant  against  incumbrances  was  a  just  compensation  for 
the  real  injury  resulting  from  the  incumbrance,  to  be  estimated  by  the 
difference  in  the  fair  market  value  of  the  estate  by  reason  of  the  existence 
of  the  incumbrance,  and  taking  into  consideration  the  cost  of  fencing,  so 
far  only  as  it  exceeded  the  cost  of  any  fences  which  the  situation  and  dr- 
cumstances  of  the  estate  would  otherwise  have  required  the  maintenance 
of.    Bronsan  v.  Coffin  (Mass.),  385. 

I.  Defendant  conveyed  to  plaintiff,  by  a  deed  containing  the  usual  oovenanta, 
land,  part  of  which  was  occupied  by  a  railroad.  In  an  action  upon  the 
covenant  of  seizin,  field,  that  the  covenant  of  seizin  was  not  broken ;  but, 
temble,  that  the  covenant  against  incumbrance  was.  KeUogg  ▼.  MaUn 
(Mo.),  426,  and  naU,  431. 

CRIMINAL  LAW. 

1.  If  death  ensues  from  a  wound  given  in  malice  but  not  in  its  nature  mortal, 
but  from  which,  being  neglected  or  mismanaged,  the  party  dies,  this  will 
not  excuse  the  prisoner  who  gave  it,  but  he  will  be  held  guilty  of  the 
murder,  unless  he  can  make  it  clearly  appear  that  the  maltreatment  of  the 
wound,  or  the  medicine  administered  to  the  patient,  or  his  own  misconduct, 
and  not  the  wound  itself,  was  the  sole  cause  of  his  death.  StaU  v.  Marphp 
(Iowa),  122,  and  note,  125. 

9.  The  statute  made  the  **  willfully  and  malidously "  doing  of  a  certain  act 
criminal.  An  indictment,  under  the  statute,  charged  that  the  defendant 
did  the  act "  unlawfully  and  maliciously."  Held,  that  the  indictment  was 
bad.     Slate  v.  Hussep  (Me.),  209. 

t.  An  indictment  for  manslaughter,  by  striking  the  deceased  upon  her  head 
and  throwing  her  on  the  floor,  is  sustained  by  proof  that  defendant  struck 
her  on  the  head,  and  that  she  fell  upon  the  floor  and  was  killed  by  strildng 
on  a  chair  in  her  fall.    Commonwealth  v.  MeAffee  (Mass.),  388. 

4  On  the  trial  of  an  information  for  murder,  which  lasted  through  five  daya 
the  jury  was  permitted  to  separate  for  meals  and  at  night  and  during  ods 
Sunday.    The  defendant  was  convicted  of  luuiihluughter.    Held,  that  in 
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the  abeenoe  of  pxoof  that  this  separation  of  the  jury  worked  no  liann  tc 
the  defendant,  the  Yerdict  was  void  and  should  be  set  aside,  and  a  new 
trial  granted.  Bawm  y.  State  (Win.),  S59. 
5.  Defendant  was  tried  upon  an  indictment  for  murder,  and  was  found  "  not 
guilty  of  murder,  but  guilty  of  manslaaghter  in  the  second  degree."  Upon 
a  new  trial  upon  the  same  indictment,  granted  upon  his  own  motion,  held, 
that  he  oould  not  be  oonvicted  of  murder.    J^ate  ▼.  Martin  (Wis.),  567 

0.  I^pon  the  trial  of  an  indictment  for  murder  not  charging  any  particular 

degree,  the  jury  returned  a  verdict  of  "  guilty,"  specifying  no  degree.  Tlie 
statute  divided  murder  into  two  degrees.  HM,  that  the  verdict  was  bad, 
and  tliat  no  judgment  could  be  rendered  on  it.  Hogan  v.  State  (Wis.),  675. 

7.  The  test  of  responsibility  for  criminal  acts,  where  unsoundness  of  mind  is 

set  up  as  a  defense,  is  the  capacity  of  the  defendant  to  distinguish  between 
right  and  wrong,  at  the  time  of  and  with  respect  to  the  act  which  is  the 
subject  of  the  inquiry.    Flanagan  ▼.  The  People  (N.  Y.),  781. 

8.  On  a  trial  of  an  indictment  for  murder,  under  a  statute  dividing  murdez  inu* 

two  degrees  and  requiring  the  jury  to  pass  upon  the  guilt  or  innocence  of 
the  accused,  and  also,  on  conviction,  to  find  by  the  verdict  whether  it  be 
murder  in  the  first  or  second  degree,  and  to  determine  the  character,  the 
extent  and  severity  of  the  punishment  to  be  inflicted,  ffeld,  that  evidence 
of  the  general  bad  character  of  the  deceased  as  a  turbulent,  blood-thirsty* 
revengeful,  dangerous  man,  is  admissible  to  enable  the  jury  to  deter 
mine  the  degree  of  the  offense,  and  the  character  and  measure  of  the  pan 
ishment.    Fields  v.  State  (Ala.),  771,  and  note,  776. 

9.  Where  the  general  good  character  of  the  accused  as  a  peaceable  man  la 

proved,  the  following  is  a  correct  charge,  to  wit :  "  If  the  prisoner  be  proved 
of  good  character  as  a  man  of  peace,  the  law  says  that  such  good  character 
maj  be  sufficient  to  create  or  generate  a  reasonable  doubt  of  his  guilt* 
although  no  such  doubt  would  have  existed  but  for  such  good  character  ;** 
and  if  asked  in  writing,  it  is  error  to  refuse  it.  3. 

See  HusBAKD  and  Wife,  883;  Indicthemt,  706. 

DAMAGES. 

In  an  action  of  trover  for  the  conversion  of  stock,  the  measure  of  damages  Is 
the  value  of  the  stock  at  the  time  of  the  conversion,  with  interest  from  thU 
time  until  the  trial.    Sturges  v.  Keith  (111.),  28,  and  note,  85. 
See  Action,  188 ;  TBLKaRAPa  Company,  156. 

DECEIT. 

Fraudulent  misrepresentations  of  a  vendor  of  real  estate  as  to  the  price  whid 
he  paid  therefor  are  not  actionable.  HoOtrook  v.  Connor  (Ale.),  812,  anc 
note,  219. 

DEED. 

1.  B.  exeeated  a  deed  of  eertain  property  conveying  it  to  K.  and  sent  it  to  his 

(B.'i)  agent  to  be  recorded,  which  was  done.  There  was  no  pecuniary  eon- 
slderatiion  for  the  deed,  nor  was  there  any  previous  arrangement  or  oom- 
munieatton  between  B.  and  K.  on  the  subject ;  nor  had  K.  any  knowledge 
of  the  execution  of  the  deed ;  nor  did  he  or  his  authorised  agent  ever  have 
possession  of  It.    Subsequently  B.  informed  K.  of  the  deed  and  K.  assented 
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onlly  to  reeeiye  it  JSM,  th&t  sacli  asaent  siAde  the  deed  operatiTe  fraa 
the  time  the  assent  was  given.    KingAury  v.  Bumtide  (111.)*  67. 

1.  Plaintiff  sold  to  defendant,  by  deed»  a  lot  of  gravel  according  to  specifier 
tions  and  profiles  made  by  a  surveyor.  Blanks  were  left  in  the  deed  for 
the  quantity  of  gravel  and  the  sum  to  be  paid,  and  the  parties  orally  agreed 
that  the  surveyor  should  fill  them  up  after  ascertaining  the  quantity.  Edd^ 
that  he  might  do  so  after  the  delivery  of  the  deed,  and  in  the  plaintifPs 
absence.  Vote  v.  Dolan  (Mass.),  831. 

t*  A  deed  not  fully  executed,  and  which  had  never  been  delivered,  was  stolen 
from  the  possession  of  the  grantor,  without  negligence  on  his  part,  by  Uie 
grantee  named  therein.  Ileidt  that  no  title  passed,  even  as  to  subsequent 
purchasers.     TUher  v.  BeckwUh  (Wis.),  546. 

4  P.  executed  a  deed  of  lands  to  B.  and  p'laced  it  in  the  hands  of  S.  with 
Instructions  to  hold  it  subject  to  his  control  until  his  death,  and  then  to 
deliver  it  to  B.  On  P.'s  death  S.  delivered  the  deed  to  B.  BM,  that  there 
was  no  valid  delivery,  and  that  nothing  passed  by  the  deed.  iVutnnoii  v. 
Bdk0r  (Wis.),  692. 

6ae OoYBNAirr, 885,  426 ;  Doweb,7;  Estoppbl, 295, 797 ;  Byioxncb, 491. 

DELIVERT. 
SmCabbibb  bt  Watbr,  657;  Dekd, 67,592;  Sale  and  Deliykbt,  85,200. 

DEVISE. 

▲  testatrix  devised  real  estate  to  her  daughter  and  sole  heir  8.  for  life ;  but  "if 

the  said  8.  shall  have  a  child  to  cry,"  then  to  said  child ;  and  if  said  child 
■hould  die,  then  over.  S  and  her  husband  conveyed  the  estate  with  war- 
ranty to  P.,  and  four  months  after  S.  had  a  child  W.  bom  alive.  W. 
recovered  judgment  in  an  action  of  ejectment  against  the  grantee  of  P. 
In  an  action  by  the  grantee  of  P.  against  P.  on  the  covenant  of  warranty, 
hM,  (1)  that  the  life  estate  of  S.  under  the  will  was  not  meiged  by  the 
descen)  of  the  fee ;  (2)  that  the  remainder  in  fee  was  vested  in  W.,  he 
being  in  wntre  ia  mere  at  the  time  of  the  conveyance  from  8. ;  (3)  that  W. 
was  not  barred  by  the  warranty  of  his  parents.    ChrUfield  v.  Storr  (Md.X 

480. 

See  Will,  149,  751. 

DISTRESa 

The  goods  of  a  prindpal  in  the  store  of  his  commission  merdiant  for  sale  an 
not  liable  to  distress  for  rent  due  by  the  latter  to  the  landlord  of  ths 
premisee.    MeOreery  r,  Clafflin  QAA,\W^, 

See  Action,  491. 

DIVISION  OF  TOWN. 
See  Municipal  Corporation,  608. 

DIVORCE. 

▲  men  obtained  a  divorce  from  his  wife,  at  a  former  term  of  the  court,  by  ^V 

testimony,  on  a  libel  of  which  she  had  no  actual  notice,  knowledge  of 
which  he  fraudulently  kept  from  her  and  of  which  the  court  had  onlv 
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appftrent  JnriBdietion  founded  on  Ms  falae  allegation  of  domicile.  Held. 
that  the  court  bad  power  to  vacate  the  decree  of  diyoroe.  Edmm  ▼•  Bdsan 
(IUm.),  898. 

DOWER. 

▲  wife,  for  the  pnrpoee  of  releasing  dower,  joined  in  her  husband's  convey- 
ance, which  the  grantee  failed  to  record.  Afterward  a  subsequent  creditor 
of  the  husband  recovered  judgment  against  him,  and  the  land  so  oonyeyed 
was  sold  on  execution.  Held,  that,  though  the  prior  conveyance  was  thus 
avoided,  the  right  of  dower  was  barred.    Morton  y.  NoUe  (111.),  7. 

"  DUE  PROCESS  OF  LAW." 
See  COMSTiTUTiONAL  Law,  659. 

DURESS  OF  PROPERTY. 

Goods  requiring  special  care,  and  of  a  perishable  nature,  were  wrongfully 
taken  and  kept  from  the  owner  thereof  by  means  of  a  writ  of  attachment 
fraudulently  obtained,  and  were  rapidly  going  to  destruction,  and  the 
party  in  possession  refused  to  surrender  the  goods  on  payment  of  the  sum 
actually  due,  demanding  more  than  twice  that  amount,  and,  in  addition 
thereto,  a  release  from  all  damages  for  his  wrongful  acts,  and  the  defendant 
in  the  attachment,  to  obtain  possession  of  his  property,  paid  the  sum 
demanded  and  executed  the  release.  In  an  action  on  the  case  for  wrong- 
fully suing  out  the  attachment,  ?ield,  (1)  that  the  release  could  be  avoided 
on  the  ground  of  duress  ;  (2)  that  the  party  injured  was  not  restricted  to 
an  action  on  the  attachment  bond,  but  could  maintain  the  action  on  the 
case ;  (8)  that  the  declaration  need  not  allege  "  want  of  probable  cause  " 
in  terms,  but  that  it  would  suffice  if  such  want  was  substantially  alleged. 
Spaids  V.  Barrett  (Dl.),  10. 

ECCLESIASTICAL  LAW. 

In  a  suit  to  enjoin  the  plaintiffs  in  error,  as  an  ecclesiastical  court,  from  pro- 
ceeding with  the  trial  of  the  defendant  for  alleged  offenses  and  miscon- 
duct as  a  presbyter,  held,  (1)  that  the  fact  that  the  commission  issued  by 
the  bishop,  appointing  persons  to  investigate  the  charg^and  make  present- 
ment, was  irregularly  issued,  would  not  affect  the  jurisdiction  of  the 
ecclesiastical  court ;  (2)  the  ecclesiastical  court  is  the  exclusive  judge  of 
the  sufficiency  of  the  presentment ;  (8)  such  court  is  not  bound  by  the 
rules  of  law  as  to  challenge  of  jurors ;  (4)  where  there  is  no  right  of  prop- 
erty involved  except  clerical  office  or  salary,  the  spiritual  court  is  the 
•xdnsiYe  Judge  of  its  own  jurisdiction.    Chmc  v.  Chmey  (HI.),  96. 

ESCROW. 
See  Dbbd,  693. 

ESTOPPEL. 

I  In  aa  action  on  a  piomiasory  note,  by  an  Innocent  holder  for  value  it  was 
conceded  that  the  defendant's  signature  thereto  vras  a  foigeiy,  but  plain 
tiff  claimed  that  the  defendant  was  estopped  by  hla  declarations  and  con- 
duct, from  dnnyintr  the  execution  of  the  note.    The  note  was  payable  one 
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daj  aftardftto.  The  aoU  mlied  on  to  create  an  estoppel  were  ae  foUowa, 
About  a  jear  after  date  of  the  note,  plalntSfT  aaked  defendant  if  he  wai 
aware  he  held  C.'b  note  with  hia  name  on  it ;  to  which  defendant  rsplied 
that  he  was,  and  that  *'  he  thought  the  best  way  was  not  to  press  C. ;  that 
if  he  was  let  alone  he  thought  he  would  oome  oat  all  right."  G.  was  tbe 
forger  of  the  note,  and  the  one  from  whom  plaintiff  had  reoeiTed  it.  He 
was  at  the  time  of  the  above  conyersation  in  fkiling  drciunatanoea.  BM, 
tliat  defendant  was  not  estopped  from  denying  the  exeeation  of  the  note. 
ff^ftm-  ▼.  Vnnddah  (lU.),  89. 

Il  If  one  haying  no  title  to  land  oonyeys  the  same  with  warranty  to  A  by  a 
deed  duly  recorded,  and  he  afterward  acquires  a  title  and  oonyeya  to  B, 
the  purchaser  of  B  is  estopped  to  ayer,  that  the  grantor  was  not  seised  at 
the  time  of  his  conveyance  to  A,  the  first  grantee.  The  right  of  the  par> 
chaser  of  A  to  insist  on  the  estoppel  is  not  impaired  by  admitting,  in  an 
action  for  the  possession  of  the  land,  that  A*s  grantor  had  no  title  when 
he  conveyed  to  him.    McOutker  v.  MeEtey  (R.  I.)»  905. 

Iw  M.  made  a  deed  purporting  to  convey  land  to  which  he  liad  no  title  to  defend- 
ant, with  covenants  of  warranty  against  all  persons  claiming  under  him. 
Afterward  M.  acquired  title  to  the  land  and  mortgaged  it  to  H.  under  whom 
plaintiff  daimed.  In  ejectment,  hM,  that  plaintiff  was  estopped  to  say 
thai  M.  was  not  seised  at  the  timeof  the  first  conveyance  and  could  there- 
fore not  recover.    Do€  d,  PUU  v.  DowdaU  (DeL),  757. 

EVIDENCE. 

L  While  parol  evidence  is  admissible  for  the  purpose  of  explaining  a  receipt, 
this  exception  to  the  general  rule,  respecting  the  inadmissibility  of  such 
evidence  to  vary  the  terms  of  a  written  instrument,  must  be  strictly  con- 
fined to  instruments  which  are  purely  receipts,  and  vrlU  not  be  extended 
to  an  instrument  which  embraces  or  is  in  its  nature  a  contract.  StapUion 
v.iTiTi^  (Iowa),  109. 

Il  In  a  suit  against  the  cashier  of  a  bank  and  his  sureties,  on  their  bond,  Mei, 
the  admission  of  the  cashier,  that  he  had  paid  out  large  sums  of  money 
without  the  consent  of  the  directors,  is  admissible  evidence.  AUa% 
Bank  t.  BrowmOl  (R.  I.),  281. 

%  A  person  offerea  as  a  witness  and  expert  in  foreign  law  may  state  the  written 
law  without  producing  it,  and  he  may  produce  a  copy  of  the  statutes,  or 
eode  of  the  foreign  country,  and  refer  to  the  same,  for  the  purpose  of 
refreshing  his  recollection  as  to  the  law.    Ba/rravn  v.  Dowm  (R.  I.),  888. 

4  A  Spanish  lawyer,  who  had  practiced  law  in  Cuba,  was  allowed  to  testify 
from  a  printed  copy  of  the  Spanish  code  of  commerce,  as  to  the  laws 
regulating  special  partnerships  in  Cuba.  lb, 

Ob  A  deed  described  the  land  intended  to  be  conveyed  as  beginning  "  at  a  rock 
on  the  north  side  of  a  road  «  *  *  and  running  from  thence,  on  the  north 
side  of  said  road,  north,  thirty-eight  degrees,  east,  twenty-two  degrees, 
ioath,  sixty  three  degrees,  east,  thirty-five,  south,  thirty  eight  degrees,  west* 
twenty-five  and  one-half,  then  by  straight  line  to  the  beginning."  Hdd,  in 
an  notion  of  ejectment,  tliat  parol  evidence  to  show  tliat  perches  were 
tolsnded  where  degrees  were  mentioned,  at  the  end  of  the  first  line,  and 
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that  p«rch6fl  ahoald  be  in«erted  at  the  end  of  the  teoond  and  third  lines 
w»8  inadmiaeible.    Clarke  ▼.  LaneoiUr  (Md.),  486,  and  noU,  491. 

Bee  Bbbach  of  P&OMiflBTOB£ABRT,154 ;  Cbiminal  Law,  731 ;  Husbakd  and 
WiFB,  870 ;  PoLiCB  Officbb,  878,  875 ;  Statdtb  of  ftuuM,  4d5  • 
Vbhdob  asd  Pubchabbb,  715. 

EXECUTION. 
See  Offickb,  613. 

EXECUTORS. 
See  Will,  751. 

IMPRISONMENT. 

1.  An  oflloer  la  not  authoilied  to  arrest  a  man  without  a  warrant,  on  the  gfround 
that  he  is  inaane,  anless  be  is  dangerouB.    Look  ▼.  Dam  (Mass.),  823. 

Il  Plaintiff  being  drank  and  diaorderlj  in  a  public  place,  defendant,  a  police 
officer,  arrested  him  without  a  warrant,  as  directed  by  a  statute  for  sucb 
ease  provided,  and  which  also  directed  that  the  offender  be  taken  before  a 
magistrate.  Defendant  kept  plaintiff  in  custody  for  an  hour  and  discharged 
him  without  taking  him  before  a  magistrate.  HM,  that  the  defendant 
was  liable  for  assault  and  false  imprisonment.  Brock  y.  SUmoan  (Mass.), 
890. 

FERRYMAN. 

!  Verrymen  do  not  assume  all  the  responsibility  of  common  carriera.  Property 
earried  upon  a  ferry-boat,  in  the  custody  and  control  of  the  owner,  a  passen- 
ger, is  not  at  the  sole  risk  either  of  the  ferryman  or  of  the  owner.  If  lost 
or  damaged  by  the  neglect  of  the  ferryman  he  must  respond  to  the  owner. 
But  the  latter  cannot  reoorer  if  he  is  guilty  of  negligence  on  hia  part»  con- 
tributing to  the  loss.  Wyckoff  ▼.  Tfie  Queens  County  Ferry  Co.  (N.  T.),  650, 
and  note,  656. 

8.  When  the  only  possession  and  custody  by  a  ferryman,  of  a  horse  and  car- 
riage, ia  that  which  necessarily  results  from  the  owner's  driving  the  same 
on  board  the  boat  and  paying  the  ferriage,  the  ferryman  is  not  chargeable 
with  the  full  liabilities  of  a  common  carrier.  lb. 

Sw  In  an  action  against  a  ferry  company  to  recover  the  value  of  a  horse  and 
carriage,  alleged  to  have  been  lost  through  its  negligence,  the  evidence 
tended  to  show  that  the  chain  which  was  provided  to  be  put  up  as  a  guard 
or  barrier  at  the  end  of  the  boat,  to  prevent  casualties  to  horses,  etc^,  was 
either  not  up  or  was  entirely  insufficient  for  the  purpose.  IlBid,  that  if 
either  fact  was  established,  and  the  loss  resulted  from  that  cause,  the 
defendant  was  liable.  lb. 

FIRB. 

1.  The  Stat.  6  Anne,  chap.  8,  §  6,  providing  that  "  no  action  shall  be  main- 
tained against  any  person  in  whose  house  or  chamber  any  fire  shall  acci- 
dentally begin  "  Is  part  of  the  common  law  of  this  country ;  otherwise  of 
the  Stat.  14  Geo.  Ill,  chap.  78,  §  86,  which  exempts  from  liability  persona 
"  in  whoee  houae,  chamber,  atable,  bam,  or  other  building,  or  on  whoee 
eatate  any  fire  ahall  accidentally  begin.'*  dpautding  t.  Chicago  and  North- 
weetem  BaUway  Company  (Wia.),  550. 
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t.  In  an  action  against  a  jrailroad  oompany  to  reooTer  for  ii^ariea  occaaioned  b^ 
the  Mcape  of  fire  from  one  of  its  engines,  hM,  that  the  harden  of  proof  it 
on  the  compan J  to  show  that  the  engine  waa  properl j  oonatmeted  and 
properlj  managed.  2b, 

FIRE  INSURANCE. 
See  IksuiulNCB. 

FIXTURES. 

L  Tlw  owner  of  a  machine  ahop  gave  a  chattel  mortgage  on  the  machineiy 
therein,  before  it  was  set  ap,  but  in  contemplation  that  it  should  be  set  np 
and  attached  to  the  building.  He  afterward,  and  after  it  was  set  up,  gave 
a  mortgage  on  the  land  and  building.  HM^  that  the  second  mortgagee 
could  hold  the  machinery  against  the  first  mortgagee.  Pierce  ▼.  Oeorg$ 
(Mass.),  810,  and  n47to,  814. 

9.  ▲  mortgage  of  a  machine  shop  covers  machines,  pulleys  and  shafting, 
bolted  or  screwed  to  the  building,  or  to  blocks  bolted  to  the  building ;  also 
essential  parts  of  the  machinery,  although  they  can  be  detached  therefrom 
without  ii^ury.  But  it  does  not  cover  machines  which  are  not  fastened  to 
the  floor,  but  are  supported  by  their  own  weight ;  nor  machines  which  are 
fastened  to  benches,  although  run  from  the  shafting ;  nor  vises  screwed  to 
benches  although  the  benches  are  nailed  to  the  building.  lb. 

8.  A  tenant  at  will  removed  a  substantially  constructed  house  from  another 
place,  on  to  the  land  of  which  he  was  a  tenant,  put  it  upon  a  stone  foun- 
dation, with  a  cellar  under  it,  without  the  land  owner's  consent,  or  any 
contract  that  the  tenant  should  hold  it  as  personal  property.  Jldd,  that  it 
became  a  part  of  the  realty,  and  could  not  afterward  become  personal 
property  by  the  mere  assent  of  the  land  owner  without  an  actua  seversaoe 
of  it  from  the  land.    MacUgan  v.  McCarthy  (Mass.),  871. 

See  Railroad,  747. 

FOREIGN  JUDGMENT. 

la  a  miit  brought  upon  a  judgment  rentlered  in  another  State,  the  record  of 
which  showed  tiiat  the  defendant  appeared  and  pleaded  therein,  defendant 
set  np  in  answer  that  he  was  never  served  with  process  in  the  original 
action,  did  not  linow  of  the  action,  and  did  not  authorize  any  one  to  appear 
lor  him,  and  that  he  had  a  good  defense  to  such  action  upon  the  merits. 
HM  (Waonbr,  J.,  dissenting),  that  the  answer  was  good.  Mcurm  v.  9or€ 
Old.),  488,  and  note,  485. 

FOREIGN  LAWS. 
See  Eyidkhcb,  888. 

FORGERY. 
8mBroppbl,88;  iNDicnoaiT,  701 

FRACTION  OF  A  DAY. 
Bee  TncB,  181. 
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FRAUD. 

I>BCBiT,813;  Paticknt,588;  Promissobt  Noeb,445;  SciLTTRB  QV 

Frauds. 

fRAUDULENT  MISREPRESENTATIONS. 
See  Dbceit,  212. 

GAMBLING. 
See  Illboal  Goktract,  16. 

GIFT. 

▲  gift  "MNIM  morUt "  cannot  be  sast&ined  when  there  hM  been  no  dallTeiy 
of  the  enbjeet  of  the  gift  so  claimed,  althongh  at  the  time  it  was  sooght 
to  be  made,  it  was  out  of  the  reach  of  the  would-be  donor,  so  that  tho 
dollTOiy  was  impossible.     Cass  y.  Dennison  (R.  L),  229 

GRANTOR  AND  GRANTEE. 
See  Bbtoffbl  ;  Vbndob  and  Pubghasbb. 

HIGHWAT. 
See  Injunction,  21. 

HOMICIDE. 
See  CRiinNAL  Law,  122. 

HUSBAND  AND  WIFE. 

1.  Tho  testinionj  of  a  hosband  which  may  tend  to  criminate  his  wife,  or  the  ieo- 
timonj  of  a  wife  which  may  tend  to  criminate  her  husband,  is  admissible 
in  a  collateral  proceeding,  provided  that  no  use  can  afterward  aceme  there- 
from in  an  J  direct  proceeding  against  either  of  them.  Bnt  a  husband  ot 
wife  oljecting  to  give  such  testimony  will  be  entitled  to  the  protection  of 
the  court.    /State  ▼.  J9r^^«  (R.  I.),  270. 

Il  a  man  has  no  right  to  beat  or  strike  his  wife  even  if  she  is  drunk  or  inso- 
lent, and  if  he  do  so,  and  she  die  from  such  beating,  he  will  be  guilty  of 
manslaughter,  at  least.    C<nnmanweajUh  ▼.  MtAfu^  888. 

%,  A  meritorious  consideration  is  not  sufficient,  in  equity,  to  sustain  a  promis- 
sory note  giyen  by  a  husband  to  his  wife,  as  against  his  eoUateral  helm. 
Kfmak&r  ▼.  Whitak&r  (N.  T.),  711. 

See  Salb  and  Dblivbbt,  200. 

ILLEGAL  CONTRACT. 

L  A  statute  provided  that  all  promises,  notes,  bills,  oontraels,  ote.,  made  upon 
any  gambling  consideration  should  be  void ;  that  a  court  of  equity  might 
set  aside  any  such  promise,  etc,  and  that  no  assignment  of  any  bUl,  note, 
agreement  or  other  security,  as  aforesaid,  should  in  any  manner  affect  the 
remedies  of  any  person  interested  therein.  The  plaintiff  indorsed  certain 
drafts  payable  to  his  order,  staked  them  at  tero  Mnd  lost.  The  drafts  were 
subsequently  transferred  in  the  usual  course  of  business,  and  without 
notice,  and  for  a  valuable  consideration,  to  tbe  defendant.    In  a  suit  lo 
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eanoel  the  indonemente,  and  to  Iwtb  the  dzafts  dellf  ered  to  iho  plftlntifl^ 
Mtf » that  the  indonementfl  wen  Told ;  that  the  deieadaat  aoqnlred  no  titlii 
to  the  drafts,  and  that  the  plaintiiT  was  entitled  to  the  zemedj  sought. 
Ohapin  ▼.  Daks  (DL),  16. 
t.  Plaintiff  and  deleodant  made  a  wa^r  as  to  the  rasult  of  a  presidential  elec- 
tion in  another  State,  and  deposited  tiie  money  with  a  stakeholder.  The 
plaintiff  lost,  and  the  stakeholder  paid  the  mone j  to  the  defendant.  In  an 
action  to  recover  the  money  back,  hM,  (1)  that  the  wager  was  against 
public  policy  and  yoid ;  (2)  that  the  plaintiff  oonid  not  leoorer  back  the 
money.    Qregory  ▼.  King  (IlL),  56,  and  naU^  58. 

See  AocouHT  Statbd»  609. 

INCUMBRANCE. 
8eaCOfVSHAHT,a85;  VxNDOR  AJTD  PUBOUIBB,  81 

INDEMNITY. 
See  Statiitb  of  Fradim,  608. 

INDICTMENT. 

Neither  the  indorsements  upon  a  check,  nor  a  revenae  stamp  attached  thereto, 
form  any  part  of  the  instrument ;  and  an  omission  to  set  them  forth  in  aa 
indictment  for  forging  and  uttering  the  check  oonstitntes  no  varianoa 
MSOtT  ▼.  The  PwpU  (N.  Y.),  706. 

Bee  Cbixinal  Law,  300.888,075. 


INDORSEMENT. 
Bse  laononmr ;  Pbokisbobt  Nots,  699 ;  Statutb  ov  FftAUSi,  606. 

INFANT  IN  VENTRE  SA  MEBB. 
See  Deyise. 

INJUNCTION. 

1.  A  court  of  dianeery  has  jurisdiction  to  giant  an  faijunetloa  to  rartraln  town 
cacen  from  wrongfully  laying  out  a  highway  thnmgh  a  oemeteiy 
TnuUei  of  Fvnt  Eoangeliedl  Churt^  ▼.  WMh  (IlL),  81. 

8.  A  public  corporation  may  be  restrained  from  doing  an  act  not  anthoilaed  by 
law  on  an  information  in  equity  by  a  law  officer  of  the  State,  In  the  name 
efthefllata.    Wagkxk,  J.,  dissenting.    Aa<s  t.  Onm^f  Omrf  (M&X  4M. 

See  MuKictPAL  Corporation,  788^ 

INSANE  PERSONS. 
Bee  Falsb  IiiFRiaoinaaT,  881 

INSANITY. 
•m  CsDONAL  Law.  781;  JuBT»il8L 

INSURANCE.  FIRE. 

I.  A  pdloy  of  iie  iBSoiance  proyided  that,  in  case  of  loas,  ih«  ocapaay  atlfht 
restore  or  repair  the  property,  within  a  reasonable  time,  by  giving  noties 
ef  its  intentions  so  to  do,  within  thirty  days  after  the  receipt  of  proof  of 
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loM.  SMt  that  to  aathoriie  the  company  to  repair,  notioe  of  thoir  Inten 
tion  Bo  to  do  muBt  bo  eerved  within  the  thirty  days  epedfled,  and  that,  in 
the  abeenoe  of  any  prorision  in  the  policy  to  the  oontnury ,  delivwy  of  proof 
of  loos  to  the  local  agent  was  delivery  to  the  oonpany  for  all  the  purpoBee 
of  the  policy.  The  Insurance  Company  ofKcrih  America  ▼.  ff^pe  (111.),  48, 
and  note,  51. 

B  A  policy  of  fire  insurance  provided  that "  if  the  interest  of  the  insored  to  the 
property  be  any  other  than  the  entire,  nnconditional  and  eole  ownendiip  of 
the  property,"  it  must  be  so  represented  to  the  company  and  ezpresBed  in 
the  policy.  Plaintiff  eilected  an  insurance  on  property  whidi  had  at  the 
time  been  sold  on  a  judgment  and  execution  against  him,  but  the  twelve 
months  allowed  to  redeem  had  not  elapsed.  Held^  that  the  non-disdoeure 
of  the  execution  sale  avoided  the  policy  Beaper  OU^  Inmimmu  Co,  y. 
Brennan  (HI.),  M. 

B  A.  applied  to  defendant's  agent  for  insurance  on  his  propeor^  on  the  18th 
of  the  month,  and  it  was  agreed  that  the  agent  should  issue  and  send  to 
A.  the  policy  on  that  day.  The  policy  was,  in  fact,  issued  on,  and  bore  the 
date  of  that  day,  but  was  not  delivered  to  A.,  nor  the  premium  paid  until 
the  22d  of  the  month.  The  policy  contained  a  condition  that  it  should  be 
void  in  case  of  prior  or  subsequent  insurance.  On  the  21st  of  the  same 
month  A.  applied  to  the  agent  of  the  P.  company  for  insurance  on  the  same 
property,  and  the  terms  were  agreed  on  and  the  premium  paid.  The 
agent  of  the  P.  company,  having  no  blanks  for  policies,  agreed  to  send  a 
policy  to  A.,  and  gave  him  a  receipt  specifying  the  property  to  be  insured. 
The  usual  policies  of  the  P.  company  contained  a  condition  of  avoULanoe 
in  case  of  other  insurance.  Neither  company  was  informed  of  the  trans- 
action with  the  other.  On  the  26th  of  the  month  the  insured  property  was 
burned.  As  soon  as  the  P.  company  was  informed  of  the  policy  issued  by 
defendant,  it  treated  its  contract  with  A.  as  void.  In  an  action  on  the  policy 
issued  by  defendant,  held,  (1)  that  the  policy  became  operative  and  binding 
from  the  day  it  was  issued,  though  not  delivered,  and  was,  therefore,  prior 
to  the  P.  company's  contract ;  (2)  that  the  effect  of  the  receipt  given  by 
the  agent  of  the  P.  company  was  to  bind  the  company  the  same  as  if  a 
policy,  with  the  ordinary  oonditions,  had  been  issued ;  (8)  that  the  contract 
with  the  P.  company  being  void  by  reason  of  the  prior  Insurance,  and  being 
so  treated  by  the  company,  did  not  amount  to  a  breach  of  the  condition  in 
defendant's  policy  against  subsequent  insurance.  Bubbard  v.  The  Hart' 
ford  Fire  Ins,  Co.  (Iowa).  125. 

4  A  policy  of  insurance  against  fire  was  issued  on  a  building,  upon  the  appli- 
cation of  an  insurance  broker,  who,  without  the  owner's  knowledge  or 
authority,  stated  in  the  application  that  the  building  was  used  as  a  machine 
shop.  It  was,  in  fact,  used  as  an  organ  factory,  the  risk  on  which  was  more 
hazardous  than  on  a  machine  shop.  The  owner  Sccepted  the  policy, 
expressed  to  be  on  a  machine  shop,  and  paid  the  premium.  In  an  action 
on  the  policy  after  loss,  held,  that  the  policy  was  void,  as  the  minds  of  the 
parties  never  met  on  the  subject-matter  of  the  contract.  Ooddard  v.  Jfon^ 
iUr  Mutual  Fire  Ins,  Co.  (Mass.),  807. 

ik  A  policy  of  insurance  against  fire  contained  this  clause:  "  Nothing  but  a 
distinct  specific  agreement,  clearly  expressed  and  indorsed  on  the  policy 
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shall  operate  ae  a  waiver  of  any  printed  or  written  condition  Uierein." 
Held,  not  to  refer  to  stipala^ons  in  tlie  policj  as  to  notice  and  proofs  of 
loea,  and  that  the  failure  on  the  part  of  the  insurer  to  promptly  object  to 
the  form  and  eoffidencj  of  such  notice  and  proofs  of  loss  amounted  to  a 
wairer  of  such  stipulations.  Franklin  FSre  Int,  Ocf.  ▼.  Chicago  lee  Cb. 
(Md.),  469. 

t,  A  policy  of  insurance  against  fire  on  an  ice-house  contained  a  condition 
entitled  "  Builder's  risk/'  that "  the  working  of  carpenters,  roofers,  etc, 
**  in  building,  altering  or  repairing  the  premises  named  in  the  policy,  with^ 
out  permission  Indorsed  In  writing  on  the  policy,  should  yitiate  it."  The 
assured,  in  an  action  on  the  policy,  testified  that  '*  the  ice-house  was  nearly 
as  good  as  new,  for  the  reason  that  he  always  kept  a  crew  of  men  and  a 
carpenter  or  two  about  the  building  the  year  round,  and  was  constantly 
making  repairs  and  keeping  the  building  in  thorough  condition."  Held, 
that  the  fact  did  not  vitiate  the  policy.  /6. 

7.  Proof  that  the  insured  was  in  possession  of  the  premises,  claiming  and 
occupying  it  as  owner,  is.  In  the  absence  of  evidence  to  the  contrary,  prima 
facie  evidence  of  title  and  of  an  insurable  Interest.  Ih, 

Iw  A  steamboat  was  insured  against  fire  by  a  policy  conditioned  to  be  void  "  if 
gunpowder,  camphene,  spirit-gas,  naphtha,  benzine  or  benxole,  chemical* 
crude,  or  refined  coal  oils  are  kept  or  used  on  the  premises  without  con- 
sent." HM,  that  the  use  of  kerosene  oil  to  light  the  boat  did  not  forfeit 
the  policy.     Morse  v.  Buffaio  Fire  and  Marine  liu,  Co,  (Wis.),  587. 

9  A  policy  of  insurance  contained  a  provision  that  if  the  property  insured 
should  be  sold  or  transferred,  or  any  change  should  take  place  in  title  or 
possession,  without  the  consent  of  the  insurers,  the  policy  should  be  void. 
HM,  that  a  sale  or  conveyance  of  the  property,  without  consent,  avoided 
the  policy,  although  simultaneously  therewith  a  mortgage  was  executed 
back  by  the  purchaser  for  a  part  of  the  purchase-money.  Sanage  v.  Ho^ 
ard  ItU,  Co.  (N.  Y.),  741. 

IOl  Where  the  property  was  vested  in  a  testamentary  trustee,  in  trust  for  the 
heirs  of  the  former  owner,  and  such  trustee,  being  authorized  by  the  will 
to  do  so.  Insured  the  property  for  the  benefit  of  the  "  heirs  and  represeota- 
Uves  "  of  her  testator,  heid.  that  the  trustee,  although  not  named  In  the 
poUcy,  could  enforce  it  for  the  benefit  of  the  beneficiaries  under  the 
wllL  lb. 

INTEREST. 

See  Promibsort  Notb,  387. 

INTOXICATING  LIQUORS. 
Bee  Contract,  118 ;  Jury,  139. 

JUDGMENT. 
Bee  FciRBiON  Judomsnt,  483,  and  noU,  486i 

JURISDICTION. 

la  a  fiiit  bj  an  administrator  brought  under  a  statute  of  the  State  to  reoovei 
lor  the  loss  of  life  of  his  intestate,  caused  by  being  run  over  by  defend 
ant's  steamboat  in  Narragansett  bay,  where  the  defendant  contended  that 
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the  Jnrifldlction  of  the  State  court  depended  entirely  on  the  MTing 
daose  in  the  act  of  oongresB,  1780,  diap.  20,  ^  9,  saving  to  suitors  a  com- 
mon-law remedy,  and  that  this  b«ing  a  right  of  action  given  by  statute, 
and  not  existing  at  common  law,  was  not  within  that  saving  clause ;  held, 
that  the  intention  of  the  saving  clause  was  to  have  a  remedy  or  right  of 
action  in  thoee  courts  which  proceed  according  to  the  course  of  common 
law  as  distinguished  from  admiralty  proceedings,  and  that  the  action  was 
maintainable  in  the  State  ooorta.  Chaae  ▼.  The  American  Steamboat  Co, 
(B.  I.),  274. 

Baiouiuft  Law,  028;  Eoolesiastical  Law,  05;   National  Bank,  697. 

JURY. 

L  The  fact  that  a  juror,  in  a  prosecution  for  homicide,  during  the  progress  of 
the  trial  used  intoxicating  liquor,  combined  with  other  curative  agents,  as  a 
medicine,  without  medical  advice,  will  not  vitiate  the  verdict  in  the 
absence  of  any  showing  that  it  was  so  used  without  the  knowledge  of  tha 
prisoner  or  his  counsel,  or  that  its  effects  were  intoxicating.  Statt  v 
Morphy  (Iowa),  122. 

SL  After  a  sealed  verdict  was  returned,  but  before  it  was-  opened,  one  of  the 
Jury  became  insane.  The  court  received  the  verdict  in  the  presence  ox 
the  rest  of  jury,  and  denied  a  request  to  have  them  polled.  UM,  error, 
and  that  a  venire  de  novo  should  be  granted.   NorveiU  v.  Deval  (Mo.),  413. 

See  Ck>NBTi'nrnoNAL  Law,  160 ;  Verdict,  724. 

LANDLORD  AND  TENANT. 

1.  Where  property  has  been  leased  subsequent  to  execution  of  a  mortgage 
thereon,  the  mortgagee,  on  entry  for  condition  broken,  may  treat  the  tenant 
as  a  trespasser,  and  bring  ejectment,  even  without  notice ;  but  if  the  mort 
gagee  receives  rent  from  the  tenaDt  the  relation  of  landlord  and  tenant 
will  be  thereby  created  between  them.  T)ie  mere  receipt  of  rent,  how- 
ever, will  not  revive  the  tenancy  for  the  entire  unexpired  term  of  the  lease, 
but  only  from  year  to  year.    Oarteide  v.  Outley  (111.),  69. 

t.  Defendant  hired  of  plaintiff  a  store  for  one  year,  from  June  1, 1868,  for  a 
certain  annual  rent,  payable  quarterly,  and  the  taxes.  In  May,  1869,  defend- 
ant told  plaintiff  that  he  was  looking  for  another  store,  but  would  like  to 
remain,  after  the  year,  "  at  the  same  rate,"  either  party  to  terminate  the 
tenancy  by  one  month's  notice,  in  writing.  Plaintiff  assented.  On  June 
1, 1860,  defendant  sent  to  plaintiff  a  notice,  in  writing,  that  he  should  "  leave 
the  store  on  July  1."  The  plaintiff  being  absent  the  notice  was  put  in  his 
ofBce  letter-box,  where  he  found  it  the  next  day.  In  an  action  for  a  quai 
ter*s  rent,  and  the  taxes  for  1869,  held,  (1)  that  the  notice,  under  the  agre^ 
ment,  need  not  expire  at  the  end  of  the  quarter,  but  might  be  given  at  anN 
time  during  the  tenancy ;  (2)  that  the  notice  took  effect  only  from  the  time 
when  the  plaintiff  received  it,  and  on  July  2 ;  (8)  that  defendant  was  liable 
to  pay  only  such  a  proportional  part  of  the  annual  rent  and  taxes  as  a 
month  and  two  days  bore  to  a  twelv&^nonth.    Mmy  v.  Bice  (Mass.),  828. 

See  D18TBE8B,  042. 

LEGISLATIVE  POWER. 
See  OONBTITUTIONAL  Law,  528. 
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8m  Lavdlord  and  Tbvaht^  Ml 

LBZ  LOCI  CONTEACTU& 
Sm  OoimuLCT,  118. 

UEN. 
8m  Vbhdor's  Lixs,  781 

LOCAL  OPTION  LAW. 
8m  CairaTrnrrioNAL  Law,  110, 

LOED  S  DAY. 
AaxHorr  Statsd,  006 ;  SmokAY,  tM. 

MALPBACTIGB. 
PsmoiAiiB  ASD  SuBaB(ura»  141,  IIX 

MAJORITY. 
8m  Gbbtificatb,  784. 

MARINE  TORT& 
8m  JuBxaDicnoHy  874 

MARRIAGE 

4  auffilage  between  slaTea,  Toid  At  the  time,  is  made  valid  bj  ratifleatiaa  ol 
the  partiM  after  they  become  freehand  their  children  have  heritable  blood. 
Jbne§  ▼.  JoMi  (Md.),  505. 

See  Brbach  of  Promisb  to  Mabbt,  154. 

\1ASTER  AND  SERVANT. 

Dafendant  waa  the  keeper  of  a  gun  store.  His  servant,  a  derk  In  the  store, 
while  engaged,  during  defendant's  absence,  in  exhibiting  a  gun  to  a  eos- 
tomer,  loaded  it,  contrary  to  defendant's  orders.  In  so  doing  it  was  aod- 
dentallj  discharged  and  shot  the  plaintiff,  who  was  on  the  opposite  side  of 
the  street.  Held,  that  the  defendant  was  liable  f(  r  the  injuiea.  Oarr^t- 
Mm  ▼.  DuenckU  (Mo.),  405. 

MEASURE  OF  DAMAOES. 
SmActiov,  188;  Coybnaitt,  285;  DAKAaE8,28;  TKLseBAFH  Oompakt  18& 

MERGER. 
See  Deyisb.  480. 

lOSOONDUCT  IN  OFFIC& 
Sm  OmcxB,  178. 

MORTGAGE. 
8m  Laitdlord  and  Txhaxt  68. 
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MUNICIPAL  CORPORATION. 

L  A  municipal  corporation  cannot  so  ad]  oat  the  grade  of  its  streets  as  to  turn 
snrfttce  water  upon  the  lots  of  adjacent  owners ;  nor  can  it  lawfully  permit 
property  owners  on  a  street  to  fill  up  a  portion  thereof  in  front  of  their 
lots  in  'such  a  numner  as  to  tarn  the  surface  water  apon  the  property  of 
others.    OUy  of  Aurora  ▼.  Boed  (111.),  1. 

%  A  dty  ordinance  for  regulating  the  sale  of  intoxicating  liquors  provided  that 
druggists  might  sell  such  liquors  for  certain  purposes,  but  required  them, 
under  a  heavy  penalty,  to  furnish  a  quarter-yearly  statement  verified  by 
their  own  and  their  clerks'  and  servants*  aifldavits,  showing  the  kind  and 
quantity  of  liquor  sold,  when  and  to  whom  sold,  etc.  In  a  prosecution 
under  this  ordinance  to  recover  the  penalty  for  failing  to  furnish  the  state- 
ment, Md,  that  the  dty  council  had  no  power  to  pass  the  ordinance ;  that 
it  was  unreasonable  and  oppressive  and  an  invasion  of  the  sanctity  of  pri- 
vate bosineBS.    OUjf  of  CUnton  ▼.  PhOUp*  (Dl.),  62,  and  note,  04. 

Iw  A  county  is  not  liable  to  a  private  action  for  injuries  occasioned  by  reason 
of  the  neglect  of  its  officers  to  keep  a  bridge  in  repair.  White  v.  County 
of  Bond  (111.),  65,  and  note,  66. 

4.  A  dty  was  authorized  by  its  charter  to  provide  by  ordinance  for  "  li censing, 
taxing  and  regulating  hacks,  drays,  wagons  and  other  vehicles,  used  within 
the  dty  for  pay."  Held,  that  an  ordinance,  licensing  and  taxing  vehicles 
used  in  hauling  into  and  out  of  the  dty  was  void,  as  not  being  authorized 
by  the  charter,  and,  semhle^  that  the  legislature  could  give  no  authority  to 
pass  sudi  an  ordinance.    City  of  J3t,  Charles  v.  IfoUe  (Mo.),  440. 

B.  The  defendants,  a  munidpal  corporation,  built  a  sewer,  which  was  defective 
and  plaintiff's  land  was  flooded  and  injured  thereby.  Held,  that  this  was 
a  taking  of  plaintiff's  property  within  the  meaning  of  the  constitution, 
for  which  compensation  was  due,  and  that  defendants  were  liable  irrespect- 
ive of  negligence.    Thureton  ▼.  City  of  8t,  Joseph  (Mo.),  468. 

C  •When  a  town  is  divided  and  a  new  town  created  out  of  a  part  of  the  terri- 
toiy,  the  latter  is  not  bound  to  contribute  toward  the  payment  of  debts 
eontiaeted  before  the  division,  in  the  absence  of  any  statute  to  that  effect. 
Tmm  of  Depere  v.  Toum  of  BeUemte  (Wis.),  602,  and  note,  604. 

7.  An  injunction  will  lie,  at  the  suit  of  the  proprietor,  to  restrain  a  munidpal 
corporation  from  opening  a  new  street  on  his  land,  and  collecting  a  sum  of 
.  money  out  of  him,  assessed  as  his  benefit  of  the  proposed  improvement, 
and  his  contribution  to  the  cost  of  opening  the  street,  when  the  proceed. 
ings  of  the  corporation  appear  to  be  regular,  and  their  invalidity  is  to  be 
shown  by  extrinsic  evidence.    MUler  v.  Mayor  (Ala.),  768. 

See  COHSTITITTIONAL  LaW. 

NATIONAL  BANK. 

L  ▲  national  bank  has  the  power,  under  the  National  Currency  Act  of  Con- 
gress of  1864,  chap.  106,  to  make  by-laws  providing  that  the  shares  of  its 
capital  stock  shall  be  transferable  only  on  its  books ;  that  no  stockholder 
■hall  be  allowed  to  sell  or  transfer  his  stock  while  indebted  to  the  bank, 
without  the  assent  of  its  directors ;  and  that  the  stock  of  any  stockholder 
■hall  be  held  pledged  and  liable  for  the  payment  of  any  debt  due  or  owing 
from  such  stodkholder,  and  may  be  sold  at  public  auction  for  the  satlsfae- 
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ii<m  of  such  debt,  on  default  of  paTment  thereof.  LMHtMMod  ▼.  M^chainiBM 
NatUnuU  Bank  (R.  L),  253. 

Il  In  all  casee  where  an  act  la  to  be  done  by  a  corporate  bodj  or  a  part  ot  a 
corporate  bodj  and  the  number  Is  definite,  a  majoritj  of  the  whole  number 
is  neceeaary  to  oonatitnte  a  legal  meeting,  although  at  a  legal  meeting, 
where  a  quorum  ia  present,  a  majority  of  thoae  present  may  act.  Hence, 
a  by-law  adopted  at  a  meeting  of  aix  ad  interim  directora  of  a  national 
bank,  which  had  tweWe  directora  before  ita  conversion,  la  invalid,  because 
not  adopted  by  a  majority  or  quorum  of  the  board.  lb. 

ft.  Action  brought  by  a  citiaen  of  New  York,  in  a  State  ooart  of  New  York, 
against  a  national  bank  located  in  Boston.  SM,  (1)  that  the  court  was 
not  ousted  of  jurisdiction  by  section  67  of  the  national  currency  act  (13 
Stat,  at  Large,  90),  that  statute  being  permissive  and  not  mandatory  as  to 
the  courts  in  which  a  national  bank  may  be  sued  ;  and,  iembU,  that  con- 
gress had  not  the  power  to  deprive  State  courts  of  jurisdiction  in  such 
cases ;  (2)  that  the  defendant  was  a  citiaen  of  Massachusetts,  within  the 
meaning  of  the  acts  relating  to  the  removal  of  causes  to  the  Federal 
courts ;  (3)  that  the  joinder  in  the  action  as  defendants,  of  the  drawers  of 
the  check,  would  not  deprive  the  bank  of  the  right  to  alone  apply  for  a 
removal  of  the  ease  to  the  'Federal  court,  the  causee  of  action  being  dis- 
tinct and  only  properly  joined  by  virtue  of  a  State  statute ;  (4)  by  a  divided 
court,  that  the  cause  could  not  be  removed  by  the  bank  into  the  Federal 
court,  under  the  act  of  congress  of  March  2, 1867,  as  being  a  corporation, 
it  could  not  make  the  affidavit  required  by  the  act.  Cook  v.  8UtU  National 
Bank  (N.  Y.),  667. 

NAVIQ^^BLE  8TREAM& 

information  to  reatrain  the  defendant  from  rebuilding  a  dam  acrooa  a  river 
alleged  to  be  within  tide-water.  The  water,  at  the  place,  roae  and  fell  two 
feet  with  the  flow  and  ebb  of  the  tide,  the  fluctuation  being  cauaed  by  the 
meeting  of  the  aea  water  with  the  river  water.  The  river  was  only  navi- 
gated with  pleasure  boats.  HM,  (1)  that  defendant's  dam  waa  within 
tide-water,  and  (2)  that  the  river  was  navigable  water.  Attomeif-Oeneral 
V.  Woodi  (Maps.),  880. 

NEGLECT  OF  WOUNDa 
See  Chiminal  Law,  122. 

NEGLIGENCE. 

1.  Plaintiif  desired  to  cross  defendant's  track  at  a  public  crossing,  but  was  pr» 
vented  from  doing  so  by  a  train  of  defendant's  cars  standing  at  that  ]w\nv 
She  then  attempted  to  cross  at  another  place,  where  there  was  no  publii 
crossing,  and,  in  so  doing,  was  struck  and  injured  by  defendant's  car.  Held, 
that,  notwithstanding  the  fact  that  plaintiff  was  not  rightfully  on  the  track 
at  the  place  of  the  injury,  yet,  if  the  injury  might  have  been  avoided  by 
the  use  of  ordinary  care  and  caution  by  the  defendant,  the  latter  was 
liable  therefor.  Broum  v.  The  IlanniJhal  d  St,  Joseph  Railroad  Co.  (Mo.) 
420,  and  note,  425. 
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Sl  Declaration  against  a  railroad  company  for  negligence  whereby  plaintiffwae 
ii^nredf  not  averring  that  he  was  liimaelf  in  the  exerdae  of  due  caro,Md, 
good.  Thompson  r,  North  Jliiuouri  BaUroiMd  Clmnpaiiy  (Mo.)»  448. 

■mFsbbtmah,  600;  Fob,  650;  Master  and  Sbbyaivt,  405 ;  PHTfliciAm 

Ain>  Surgeons,  141»  117. 

NEW  TRIAL. 
Bee  Criminal  Law,  507. 

NOTICE  IN  NEWSPAPERa 

WImh  legal  notloea  are  directed  to  be  pablished  in  a  newspaper,  a  newspaper 
In  the  English  language  is  meant,  in  the  absence  of  express  directions  to 
the  eontraiy.    Oraham  ▼.  King  (Mo.),  401. 

NOTICE  TO  QUIT. 
See  Landlord  and  Tenant,  838. 

-  OFFICE  OR  PUBLIC  TRUST." 
See  Constitutional  Law,  734. 

OFFICER. 

L  A  register  of  deeds  falselj  certified  over  his  official  signature,  that  he  had 
examined  a  title,  and  found  it  unincambered.  It  was  no  part  of  his  official 
dntj  to  make  examinations  or  certificates  of  title.  Held,  that  he  was 
guiltj  of  misconduct  in  office.    State  v.  Leach  (Me.),  172. 

9l  Ad  officer  will  not  be  protected  by  an  execution  valid  on  its  face  if  he  have 
notioe  o^tttitdtf  of  some  jurisdictional  defect  which  renders  the  judgment 
▼old ;  but  he  may,  in  such  case,  demand  indemnity  from  the  execution 
oodltor.    Qraee  ▼.  MiteheU  ( Wis.),  618. 

See  Police  Officer,  878,  875 

ORDINANCE. 
See  Municipal  Corporation,  62, 440. 

PAROL  EVIDENCE. 

0M  BrmnoB,  109, 491 ;  (S^tatutb  of  Frauds,  495 ;  Tbust,  07 ;  Vendor  and 

Purchaser,  715. 

PARTNERSHIP. 

1.  Where  two  persons  entered  into  a  contract  jointly,  for  the  keeping  of  sheep 
for  certain  shares  of  the  wool,  it  was  held,  that  they  would  he  so  far 
regarded  as  partners  as  that  a  settlement  made  by  one  of  them,  in  the  name 
of  both,  would  bind  both.    Stapleton  v.  King  (Iowa),  109. 

9.  One  of  three  partners,  with  the  consent  of  the  other  partners,  mortgaged  his 
Interest  in  the  firm  property,  to  secure  an  indiTidual  debt  of  plaintiff,  who 
sold  the  property  under  the  mortgage  and  lx>ught  it  in  himself.  Another 
person  at  the  same  time  and  in  like  manner  became  possessed  of  anothet 
partner's  interest.  After  the  executions  of  the  mortgages,  but  beforo  the 
sale,  the  third  partner  sold  his  interest  to  a  stranger.    After  these  trnnsao- 
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tlona,  a  Judgment  wma  raeoTered  AgminBt  the  Ann  on  firm  debts,  and  exees 
tkm  wme  levied  on  the  propertj  whidi  had  belonged  to  the  firm,  by  the 
def  eodant  as  eheiifll    In  an  action  of  trover  against  the  eheziff,  MM,  thaA 
plaintiir  eonld  not  recover,  as  he  aoqoired  no  title  hj  the  aale  wider  ihm 
mortgige  aa  against  firm  creditors.    Mmutgh  v.  WkUwU  (N.  ¥.)•  088. 

PASSENQER. 
See  Rahjkoad  GoMPAinr,  IK>1. 

PAYMENT. 

The  pUintiff  sold  and  delivered  certain  goods  to  the  defendant  for  a  attpnlatad 

price,  a  part  of  which  was  paid  in  cash,  and  agreed  to  accept  in  pajment 

of  the  balance,  a  note  of  a  third  partj,  and  run  the  risk  of  its  being  paid. 

relying  upon  the  representations  of  the  defendant,  who  stated  that  th^* 

note  was  good,  and  would  be  paid  at  maturity.    The  note  was  not  paid  at 

maturity,  and  proved  worthless,  the  drawers  having  failed  several  days 

before  it  became  due.    On  the  day  of  its  maturity  the  plaintiff  notified 

the  defendant  of  its  non-payment,  and  of  the  failure  of  the  makers,  and 

demanded  of  him  payment  of  the  balance  due  on  the  goods  sold.    Held, 

that  if  the  agreement  to  accept  the  note  as  payment  was  induced  by  tli« 

fraudulent  misrepresentations  of  the  defendant,  such  fraud  rendered  the 

receipt  given  by  the  plaintiff  invalid,  and  he  had  the  right  to  afiirm  tne 

■ale  and  sue  in  Mtumprit  for  the  price  of  the  goods.    Soopet  v.  Stnuburgor 

(Md.X588. 

See  CmscK,  708. 

PERCOLATING  WATER. 
See  Water  WOBJE8, 8S2. 

PHYSICIANS  AND  BURQEONa 

L  The  law  requires  of  physicians  and  surgeons,  in  the  treatment  of  theh 
patients,  the  use  of  ordinary  skill  and  diligence  only,  the  aversge  of  that 
possessed  by  the  profession  as  a  body,  and  not  of  the  thoroughly  educated 
only ;  having  regard  to  the  improvements  and  advanced  state  of  the  pro 
fession  at  the  time  of  the  treatment.  8mather$  v.  HanJu  (Iowa),  141,  and 
noU,  146. 

9.  The  civil  responsibility  of  physicians  and  (lurgeons  in  the  treatment  of  their 
patients,  is  not  governed  by  the  same  rule  of  law  that  apply  to  mechanici 
and  artisans  in  the  execution  of  their  work.  Almond  v.  IfugerU  (Iowa), 
147. 

PLEADINa. 
8m  Dmnm  ov  Pbofkbtt,  10 ;  NROLrosNCB,  448 ;  Blaxdbb,  884. 

PLEDGE. 
See  PBOMnMmT  Note,  919. 

POLICE  OFFICER. 

1.  On  the  trial  of  aa  Indietmect  for  an  assault  upon  a  poUee  ofllcer,  evMenet 
that  he  was  at  the  time  of  the  oflbnse  acting  as  such  ofllcer,  and  that  h« 
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bad  publiclj  acted  an  aack  for  torn  yean  pFeyiooalj,  ia  Bufflcient  to  prov« 
that  he  waa  a  police  officer.    Commonwealth  v.  Kano  (Maaa.)*  873. 

t.  On  the  trial  of  an  indictment  for  aaaaolting  a  police  officer*  evidence  that 
the  penon  aaaaolted  waa,  at  the  time  of  the  aaaaiilt  and  with  the  defend- 
aat'a  knowledge,  acting  aa  a  police  officer,  and  wearing  the  uniform  and 
badge  of  aach  officer,  is  sufficient  proof  that  he  waa  a  police  officer,  to  be 
anbmitted  to  the  jury.    CommontDeallh  v.  Tobin  (Maaa.)*  375. 

8  A  conatable  haa  a  right  by  virtue  of  hia  office,  and  without  a  warrant,  to 
enter  any  houae,  the  door  of  which  is  unfastened,  in  which  there  is  a  noise 
amounting  to  a  breach  of  the  peace,  and  to  arrest  any  person  disturbing 
the  peace  there  in  his  presence.  lb. 

4.  Any  affiray  or  assault  is  a  disturbance  of  the  peace,  lb, 

Oc  The  unlawful  omiasion  of  an  officer  to  make  a  subsequent  complaint 
against  a  person,  whom  he  haa  lawfully  arrested  without  a  warrant,  is  no 
defense  to  an  Indictment  of  the  person  for  assaulting  the  officer  in  resist- 
ing the  arrest,  lb. 

POOR  DEBTOtt  LAW. 
See  Bankruptcy,  245. 

PRINCIPAL  AND  SURETY. 

ThB  general  agent  of  an  insurance  company  appointed  a  local  agent,  and  took 
from  him  a  bond  in  the  name  of  the  company,  with  sureties,  conditioned 
that  the  local  agent  should  pay  over  all  moneys  received  by  him.  The 
local  agent  having  made  default  iu  paying  ove.r  certain  moneys  received 
for  premiums,  the  general  agent  paid  the  »aine  in  accordance  with  his  con- 
tract with  the  company.  In  an  action  upon  the  bond,  in  the  name  of  the 
company,  for  the  use  of  the  general  agent,  ?uld,  (1)  that  the  payment  by 
the  general  agent  did  not  discharge  the  bond  so  as  to  prevent  subrogation ; 
(2)  that  notice  to  the  sureties  of  defalcation  of  the  principal  was  not  nec- 
essary in  order  to  charge  the  sureties.  Ilough  v.  The  jBtna  Life  Insurance 
Company  (IlL),  18. 

PROCESS. 

See  Officer,  613. 

PROMISSORY  NOTE. 

1.  The  alteration  of  a  promiasory  note  after  delivery  by  filling  a  blank  left 
therein,  so  as  to  make  the  note  draw  interest  at  ten  per  cent,  will  not 
invalidate  it  in  the  hands  of  a  borut  fide  indorsee  for  value  before  matu- 
rity.   RainboU  v.  Eddy  (Iowa),  152,  and  note,  153. 

8.  A  pledgee  of  negotiable  paper  has  generallj  a  right  to  collect  the  whole 
amount  of  securities  pledged  to  him.  and  account  to  the  pledgor  for  the 
surplus  over  his  debt.  But  in  case  of  accommodation  paper  pledged,  the 
pledgee  can  recover  of  the  maker  only  the  amount  of  the  debt  due  him 
from  the  pledgor.    Atiae  Bank  ▼.  Doyle  (R.  I.),  219. 

%,  Theholdeir  of  commercial  paper  hi  presomed  to  be  a  holder  for  value,  until 
the  oontzary  is  shown ;  and,  by  presenting  sach  paper,  he  makes  a  prifna 
fade  eaaa,  snffldent  to  Justify  a  verdict  for  him,  if  the  defendant  does  not 
vebnt  it.    But  if  the  defendant  does  produce  evidence  to  rebut  this  pre> 
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■iimptlon»  the  burden  \a  still  on  the  phdntiil,  taking  all  the  teattmoDj 
together  to  show  a  yaloable  consideration  hj  a  preponderance  of  proof  on 
his  Bide.  If,  however,  the  defendant,  not  disputing  the  original  oonsldeia- 
tion,  takes  some  new  ground  of  defense,  as  pajment,  failure  of  con^idenr 
tion,  etc,  then  the  burden  is  on  him  to  prove  this  matter  of  avoidance.  R. 
L  Where  a  promissory  note  is  made  payable  at  a  given  time  after  date,  with 
interest  payable  semi-annually,  interest  may  be  computed^  in  m^fcing  up 
the  judgment,  pn  all  installments  of  interest  overdue  and  remaining  un- 
paid ;  but  no  installments  of  semi-annual  interest  will  be  oonsideied  as 
due  after  the  maturity  of  the  note,  because,  after  that,  both  the  accruing 
interest  and  the  principal  are  due,  not  on  any  particular  day,  but  every  day 
till  they  are  paid.     Whsaton  v.  Pike  (R.  I.),  227. 

5.  Defendant,  for  the  maker's  accommodation,  indorsed  a  promissory  note  pay. 

able  to  the  maker's  order,  and  before  the  maker  indorsed  it.  The  maker. 
In  negotiating  the  note  to  the  plaintiff,  altered  its  face  so  as  to  make  it 
payable  to  the  plaintiff's  order,  without  the  defendant's  knowledge  or 
consent.  In  an  action  to  charge  the  defendant  as  an  original  promisor, 
hM,  that  the  alteration  was  material  and  avoided  the  defendant's  liability. 
Stoddard  v.  PsntUman  (Mass.),  863. 

t.  The  defendants  made  a  note  in  this  form :  "  We,  A.  and  B,  as  principal,  and 
C  and  D  as  surety,  promise  to  pay  to  the  order  of  ourselves,"  etc,  signed 
on  the  face  by  A  and  B,  and  indorsed  by  all  the  parties.  EM,  that  D's 
liability  was  that  of  surety  and  joint  promisor  in  a  note  payable  to  the 
order  of  the  principals  and  by  them  indorsed.  Nalianal  PeriU>&rion  Bank 
V.  Laugee  (Mass.),  867. 

7.  Defendant  made  a  promissory  note,  being  fraudulently  induced  by  the  payee 
to  suppose  that  he  was  signing  an  instrument  of  a  different  character 
Held,  that  the  note  was  void  in  the  hands  of  a  bona  fide  holder  for  value 
before  maturity.    Brigge  v.  Ewart  (Mo.)  445,  and  note,  449. 

6.  A  surety  on  a  promissory  note  is  not  discharged  by  a  usurious  agreement 

between  the  maker  and  the  payee  for  an  extension  of  time.    MeituMde  v. 
Jung  (Wis.),  572. 
9.  An  indorsement,  void  for  usury,  is  valid  to  pass  the  title  of  a  note  to  the 
indorsee,  and  enable  him  to  collect  the  note  of  the  maker.    Armtirong  t 
Qibmm  (Wis.),  699. 

8m  BtTomL,  89 ;  Hubbakd  and  Wtfb,  711 ;  iNDicTMBar,  706 ;  BBOOuncuT. 

960 ;  Taxation,  183 ;  Uburt,  45. 

PROOF  OF  LOSS. 
See  Insurancb,  48. 

PUBLIC  CORPORATION. 
Bee  Inj .notion,  454. 

RAILROAD  COMPANY. 

1.  A  fftllroad  eofpoimtlon.  In  consideration  of  the  paymenl  1^  a  peiiott  of  a 
certain  sum  of  money,  and  of  his  agreement  to  supply  the  paasengem  on 
the  trains  with  iced  water,  issued  to  him  a  season  ticket  over  their  road, 
and  nermitted  him  to  sell  popped  corn  on  their  trains.    BM^  that  while 
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Inyeling  under  thlB  contract  he  was  a  paoeenger,  and  not  a  Bervant  of  the 
eorporation.  OtnnnumwsdUh  ▼.  V&rmoni  d  MdaaehuutU  BaUroad  Co. 
(Mass.)  801,  and  note,  804. 

8.  A  person  was  killed  while  riding  on  defendant's  road,  on  a  season  ticket 
containing  this  condition :  "  The  corporation  assumes  no  liability  for  anj 
personal  injury  received  while  in  a  train  to  any  season  ticket  holder." 
ffM,  that  this  condition  did  not  relieve  the  defendant  from  their  legal 
liability,  on  an  indictment  under  a  penal  statute,  for  gross  negligence.  lb, 

8L  The  rolling  stock  of  a  railroad  company  is  personal  property,  and,  as  suck, 
liable  to  be  seised  and  sold  for  the  collection  of  a  tax  against  the  company. 
BandaU  ▼.  BiweU  (N.  Y.),  747,  and  naU,  751. 

Bee  Mboliobncb,  4d0 :  Fibb,  560. 

RATIFICATION. 
Bee  Marriaob,  505. 

REAL  PROPERTY. 

Where  one  person  owns  the  lower  story  of  a  building,  and  another  the  upper 
story,  with  right  of  way  thereto,  the  latter  cannot  recover  of  the  former 
for  necessary  repairs  of  the  roof,  made  by  him.  OUumwa  Lodge  v.  Lewit 
(lowaX  185. 

REBELLION. 

See  Btatutb  of  Limitations,  450 ;  Wab,  788. 

RECEIPT. 
See  EviDKNCB,  109. 

RECOUPMENT. 

hk  an  aetloB  by  the  payee  upon  a  promissory  note,  the  consideration  of  which 
was  an  agreement  signed  by  the  plaintiff,  to  convey  to  the  defendant,  on 
or  before  January  1, 1856,  tweuty-five  hundred  dollars  of  .the  capital  stock 
of  the  King  Gold  Mining  Company,  at  subscription  price,  held,  that  the 
defendant  might  defend  against  the  action  by  showing  that  no  transfer  or 
tender  of  the  said  stock  was  made  to  him  until  after  August,  1866,  and 
might  recoup  his  damages  arising  from  the  plaintiffs  failure  to  perform 
his  agreement.    IfOl  ▼.  Southwick  (R.  I.),  250. 

«  REMOVAL  OP  CAD  SB. 

4  statute  required  foreign  insurance  corporations,  before  doing  business  within 
the  State,  to  agree  not  to  remove  into  the  Federal  courts  any  suits  brought 
against  them  in  the  State  courts.    Held,  that  the  statute  was  constitntionaV 
Morm  T.  The  Home  Ineuranee  Company  (Wis.),  580,  and  note,  587. 

See  National  Bank,  667. 

REPAIRS. 
See  Iksurancb,  48. 

REPEAL. 
See  Statutb.  804 :  TTsurt.  777. 
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REPLEVIN. 

An  offer,  under  a  general  promise  of  Indemnltj,  but  without  direction  frooi 
tlie  execution  creditor  to  levy  upon  anj  specified  property,  seized  cliatieig 
in  execution  under  a  void  judgment.  In  replevin  against  tlie  officer  and 
the  execution  creditor,  it  appearing  that  the  latter  never  had  posses^cm 
of  the  goods ;  hM,  that  the  action  could  not  he  maintained  as  to  him. 
Orace  ▼.  MUehOl  (Wis.),  613. 

8ALK 

1.  A  wale  of  fish  hitreafter  to  be  caught  passes  no  title  to  the  fish  when  caught. 

L<w  ▼.  PiM  (Mass.),  857. 

2.  Action  of  trover  against  executors  for  goods  claimed  by  plaintifFk  under  a 

verbal  contract  whereby  the  testatrix,  for  a  valuable  consideration,  agreed 
to  sell  and  eonvey  to  them  all  the  personal  property  she  then  had  and  all 
that  she  might  thereafter  acquire  and  die  possessed  of.  JIM,  (1)  that 
the  contract  was  inoperative  to  pass  title  to  the  subsequently  acquired 
property,  and  that  plaintiifii  could  recover  for  the  conversion  of  such  goods 
only  as  testatrix  had  when  the  contract  was  made ;  (2)  that  the  burden  of 
proof  was  on  the  plaintifis  to  show  which  these  were.  WiUon  v.  Wilmn 
(Md.),  018. 

See  EsTOPTKL ;  Vendor  A2n>  PuBCHAaiUL 

SALE  AND  DELIVERY. 

I.  T.  sold  to  plaintiff  part  of  a  growing  crop  of  com,  designating  the  part  sold 
by  cutting  off  the  tops  of  one  row.  Plaintiff  paid  $80  in  cash,  but,  by  the 
terms  of  the  sale,  T.  was  to  cut  and  shock  a  part  of  the  com,  and  to  gather 
the  remainder,  and  the  com  was  then  to  be  measured  and  paid  for  by  the 
bushel.  Subsequently,  the  said  com  was  levied  on  by  virtue  of  an  execu- 
tion against  T.  In  a  proceeding  to  try  the  right  of  property,  there  was 
evidence  tending  to  show  that  it  was  the  intention  of  the  parties  that  the 
sale  should  be  complete  and  absolute  at  the  time  it  was  made.  IfM,  that 
an  instruction  to  the  Jury  that,  if  the  vendee  was  to  cut  and  measure  the 
eom.  and  it  was  then  to  be  paid  for  by  the  bushel,  no  title  passed  to  the 
vendee,  and  the  property  was  liable  to  the  executor,  was  error.  Whethe 
title  passed  or  not  was  a  question  of  intention,  and  was  for  the  jury 
Oraff  V.  FUch  (111.),  85,  and  note,  90. 

Sl  a  husband,  for  a  good  consideration,  conveyed  cattle  to  his  wife  by  an  abso- 
lute bill  of  sale  which  he  delivered  to  her.  The  cattle  were  at  the  time 
upon  the  husband's  farm  where  both  he  and  the  wife  resided  No  other 
delivery  of  the  cattle  was  made,  and  they  remained  and  were  used  upou 
the  farm  as  before.  The  cattle  having  afterward  been  attached  pn  a  writ 
against  the  husband,  held,  in  replevin  by  the  wife,  that  there  was  do 
sufficient  delivery  of  the  cattle  from  the  husband  to  the  wife.  MeKes  v 
CkureeUm  (Me.),  200. 

8.  l*he  plidntiff  purchased,  in  good  faith,  bales  of  wool  stored  in  the  seller's 
factory,  and  the  seller  agreed  to  keep  the  wool  for  a  time  where  it  was  on 
storage  for  the  plaintiff,  who  had  no  place  tn  store  it  The  seller,  by  the 
plaintiff's  direction,  opened  some  of  the  bales,  took  out  of  them  samples, 
and  delivered  them  to  the  plaintiff  together  with  a  bill  of  parcels  wherein 
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•M  mtkaowMg$d  the  receipt  of  the  contxmet  prioe.    VMMi  Jwiwd  tht 

ptrab  to  Miell  the  wool  bj.    MM,  that  there  wae  evIdaiMotogo  le  the 

of o do]lY«7 oofleleiit  m toerediton.    InfftOUt  ▼.  AnrMr (MmlXMi 

SAVING  GLAU8B. 
SeeBTATirn;,  804. 

gSALBD  VERDICT. 
SoeJDKT,411. 

8BA80N  TICKBT. 

SEIZIN. 
0oe  OoYSNAJTr,  4M. 

OPARATION  OF  JUBT. 
Bee  Criminal  Law,  fM. 

SEWER 

MmnOIPAIi  CORFOBATIOV,  ML 

SHAREHOLDER. 
See  CoBPOBATioir,  ML 

SLANDER. 

^  la  m  mdlkm  of  dAnder  the  decUiaUon  waa  that  defendaat  dmgod  plHirttf 
with  keeping  "a  had  house/'  innumdo  a  hawdj-hooae.  SM,  that  the 
dedaiation  waa  had  for  want  of  a  sufflcieBt  Mtki^dtm  to  Jastliy  the 
itmmmd0.    PM§rmm  t.  8§tUmtm  (Md.)»  584. 

9l  ActlOB  lor  alaiider  In  charging  the  plafnttif  with  tho  orime  €<  adalteiy. 
Plea»  that  the  worda  were  true.  EM,  that  a  prepondaiaiMa  of  offdenee 
woold  aapport  the  plea,  and  that  the  defendant  waa  not  bonnd  to  piofo. 
the  plea  bejond  a  reaaonable  doubt  aa  on  indletBioBt  for  eilma.  BOU  v^ 
AmmB(Mo.XS01 

SLAVEa 

Sea  1£abbiaob»  005b 

SPECIAL  LBGISLATIOH. 
See  CovanrunoNAL  Law*  41h. 

STATE  BONDS. 

Tho  hoada  of  tho  State  were  ezpreeeed  on  their  fmoB  to  be  payahla  la  gold  and 
aDTor  coin.  The  legislature  passed  a  resolation  to  paj  them  In  legal 
tender  notea.  EM,  that  the  ooart  had  no  power  to  eompel  tho  Slate  ^B- 
eern  to  niako  pajment  in  ooin.    Si&te  ▼.  ifoirt  (Mo.),  40i. 

STATUTES. 

IMMdant  waa  proceeded  against  for  violation  of  a  statnto  which  had  been 
repealed  by  a  later  atatnte,  hot  wlildi  provided  that  nothing  therein 

Vol.  XI.  — 108 
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Utnad  dMHild  ftibot "  aay  penalty  or  forfeitue  aliMidy  Inenmd  oiidar  tht 
proTiiioiii  of  Mnj  law  in  foioe  prior  to  the  pimge  ol  tliis  act"  The 
oibnae  aUeged  oeeorred  before  the  latter  etatate  took  eflbei»  bat  after  in 
•pproral  hy  the  goTomor.  HM,  that  the  indietmeni  wne  ■nitaliwiMai 
Ommanweatth  r.  Bmnm  (Mms.),  801. 

STATUTE  OF  FRAUDS. 

L  Pkialiirand  defendant  made  an  oiml  oontrMst  for  theiale  of  properij  hj  the 
plaintiff  to  the  defendant,  and  each  depodted  aanm  of  monej  with  a  third 
party,  to  be  paid  bj  him  to  either,  in  caae  the  other  ahoold  fill  to  fnllDl 
hie partof  the  oontraet.  ITM,  that  the  depodt  was  not  an  "eameet* 
wllhin  the  etatate  of  fiandB.    Eawe  t.  Ma^wmrd  (MaM.),  806; 

IL  Pkiatiir,  at  defendant!'  reqneet,  bonght  landa  at  aheiiff  *a  lale  in  hie  own 
name  for  their  benefit.  The  defendant!  promiied  orally  to  pay  tne  pui- 
chaae-money,  but  faUed  to  do  to ;  whereupon,  porraant  to  the  ermditJoni 
of  lale,  the  land  waa  reeold  ata  leie  price  and  plaintiff  waa  compelled  to  pay 
the  difference,  to  reooTer  which  this  action  waa  bronght.  MM,  that  the 
oontraet  between  plaintiff  and  defendants  wae  one  of  agency  and  not  within 
the  etatnte  of  fraada,  and  wae  therefore  proYaUe  by  parol  erldenee.  Bak$r 
▼.  Wakiiwighi  (Md.),  406. 

t.'  Defendant  orally  promised  to  indemnify  plaintiff  for  indonrfng  the  promla 
iwy  note  of  another,  and  plaintiff,  relying  solely  upon  tnch  promisob 
tedeiMd  the  note.  BM,  that  the  promise  of  indemni^  waa  not  ^old  nndsr 
tha  atatnte  of  fiaoda.     Vogel  ▼.  Mekru  (Wis.),  OOa 

See  AonoH,  818 ;  Tbust,  87. 

STATUTE  OF  LIMITATIONS. 

Ae  eonrta  of  a  oonnty  of  Mlsoonii  were  doeed  for  a  time  la  oonaeqaenee  of 
Hm  rebelUon.  HMfihaX  the  slatttteof  limitationa  did  not eeaae  to  ninfof 
the  tfane  aa  to  a  promioioiy  note  made  in  the  ooonty.    MeMimk  t.  M 

STOCKHOLDEBa 

See  OOBFORATIOK,  94. 

STOLEN  DEED. 
Seel>XBD,M8. 

STREETS. 
Bee  MmnaiFAii  CoBFORATi<ni,  1, 788i 

SUBROGATION. 
Bee  PaiaoiPAL  avd  Scbsit,  18. 

8UNDAT. 

AaaflltoBOBth*flaieiorh4«ilea  to  plaintlff^s  bone  byieaaoaof  thadalMd 
aat^  negleet  aad  eaiebai  diMmg  during  a  pleaMire  dihra  on  Boadi^,  Im 
whkh  he  waa  hlied,  iUU,  not  BBlatalaablo.    PMbrT.Xa«Mr(lieu),ilO 

aad  noli,  tit. 

AooouMT  Statbd,  600* 
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BURBTT. 

il  A  ivit  against  a  eaahier  ol  a  bank^aad  Ua  aazetiafl  on  tlialr  bond,  where  th« 
dafendanta  pleaded  aeTerally,  it  ia  Dodefenaa  to  tlieaiiii  tliat  the  diredoia 
ha?e  been  negligent  in  examining  hia  acooonta.  To  aroldihebond  on  the 
gvoond  of  fraud  on  the  part  of  the  bank  or  ita  direetora»  there  moat  be  m 
fimadiilent  eonoealment  of  aomething  material  for  the  anretj  to  kaow. 
AUkb  Bmk  T.  Bm0iM0(B.  L),  281. 

flee PUHCiPAL  AVD Sinorr,  18;  Pbomubobt Nom^lRSL 

SUBeiiONS. 
Bee  PHTuoiAin  Aim  Simeainn,  141, 147. 

TAXATION. 

4  VHridant  of  Iowa  had  depoaited  for  safe-keeping  in  Illiiioia  ptomiaaofj  aolaa 
that  had  nerer  been  brought  by  him  into  Iowa.  HM^  that  thaj  weva  aob* 
Jeet  to  taxation  in  Iowa;.    HwiJUr  ▼.  Ths  Bomrd  tf  Stipenttan  (Iowa)»  Mi 

See  AaasMDmrr  fob  Local  IicFBOTBiaoiiT*  41S. 
■  • 

TELSeRAPH  OOMPANT. 

Plafaitlir,  having  leoeiTed  an  oflbr  of  a  eargoof  oom  at  90  oenta  a  buahel»  deliir- 
erad  to  defendant — a  telegraph  oompanj^-for  tranamiaaion,  a  meaaage 
in  reply  to  the  offer,  written  on  a  "  night-mesBage  blank,**  in  theae  worda : 
"  Ship  eargo  named  at  90,  if  you  can  seeure  freight  at  ten  —  wire  ua  the 
leaalt/' and  paid  48  cents — the  rate  for  night  messages,  and  which  waa 
leaa  than  the  day  rates.  The  blank  contained  the  following  printed  con- 
dition: "It  is  agreed  between  the  sender  of  the  following  message  and 
thia  company,  that  the  company  shall  not  be  liable  for  mistakea  or  delays 
in  the  tranamisaion  or  delivery,  or  for  non-dellyery  of  any  message, 
beyond  the  amount  received  by  said  company  for  sending  the  same."  The 
message  waa  sent,  but  was  not  delivered ;  by  reaaon  whereof,  the  plaintifl 
failed  to  obtain  tbe  oom  at  the  terms  offered,  and  the  price  of  com  and 
freight  having  advanced,  plaintUT  waa  oompeUed  to  purchase  at  higher 
terma.  SM,  (1)  that  the  condition  in  the  blank  waa  not  reaaonable,  and 
did  not  exonerate  the  company  from  liability  beyond  the  sum  paid  for 
aending  the  message ;  (2)  that,  assuming  that  the  com  would  have  been 
forwarded  at  the  terma  named  but  for  the  non-delivery  of  the  message, 
the  meaaure  of  damagea  waa  the  difference  between  the  price  stated,  and 
that  which  the  plaintiff  would  have  been  obliged  to  pay  at  the  same  plaoey 
la  order  by  due  diligence,  after  notice  of  the  failure  of  the  telegram,  to 
pwchaaa  tiio  like  quantity  and  quality  of  oom,  together  with  the  additiona] 

TENANT  AT  WILL. 

FlXTURB8,t7L 


TIDB  WATER. 
See  Navigablb  Stbkamb,  880. 
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TQCB. 

tion  in  bMikraplej  wm  filed  Julj 8,  snoosediag,  at  8  &tiodt»T,  I 

tint  the  mftxlm  that  in  Inw  there  is  no  fnetUMn  of  a  daj,dld 

end  th&t  the  stttdiment  mm  diwolved  under  eeetlon  14  of  tho 

act,  dlMolTlng  attMhmenta  mnde  within  four  moiiAe  of  tho 

BMiit  of  piooeedinge  in  benkropto^.     Wiuitivdk  Mumn^Mi^uki^  €%.  ▼. 

0rMl<pU.X181. 

TITLE. 

flee  fllAUl  AKD  DXLIVHET*  8B. 

TOWN. 

TBIAL. 
Bee  VxBDior*  TM. 

TRIAL  BT  JUBT. 
BeeCownnvriOHAii  L^w.in. 

TRUST. 

L  B.  holdittf  the  kgel  title  to  real  property,  bat  upon  a  aBorot  parol  Iraal  lot 
hie  wife  and  her  biother  K.  ezeeated  a  deed  thereof,  abeolnte  in  lonm»  In 
which  his  wife  Joined,  to  E.,  the  brother,  withont  anj  peennlaiy  eooslder^ 
ation  and  without  the  knowledge  or  consent  of  E.  B.  canaed  the  deed  to 
be  recorded.  Snbeeqnently,  B.  said  to  K., "  The  property  of  yoar  sister  hss 
been  deeded  to  joo,  and  I  want  you  to  look  after  her  interests,  and  see 
that  ehe  has  her  property."  K.  roplied,  "  all  right,**  or  "  Tory  well,"  or 
words  to  that  efTect.  Afterward  K.  in  a  letter  to  his  mother,  and  also  in  a 
docnment  intended  to  be  a  will,  incidentally  recognised  the  conToyanoe  as 
a  trust.  Edd,  that  the  aseent  of  K.  to  the  conyeyanoe,  in  eonnecUon  with 
the  words  of  B.  informing  K.  thereof,  created  an  express  trust  In  ftkTor  of 
B.'s  wife,  and  that  the  subsequent  letter  and  docnment  wero  sni&dent 
oTldence  of  the'  trust  within  the  statute  of  frauds.  Shhgdnify  t.  Bwm- 
Me  (HI.),  67. 

X  HMp  also,  that  the  existence  of  a  trust  liaving  been  established  by  a  writ- 
ing, parol  eridence  of  couTersations  concerning  the  trust,  between  the 
tmstee  and  brother,  roferrod  to  in  the  writing,  was  admisrible  lor  the  pu^ 
pose  of  describing  or  defining  what  was  meant  by  the  writing.  /Bi 

TRUSTEE. 
See  InsuRAKGB,  741. 

U8UBT. 

1  Whero,  by  statute,  the  taking  of  usury  does  not  avoid  the  eontraet,  but  oaly 
forfeits  the  interest,  the  defense  of  usary  is  not  admissible  nnder  the  plea 
of  non-assumpsit,  but  must  be  pleaded  specially  and  proved  strictly  ss 
averred.    Frank  v,  y^orrin  (111.),  4. 
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H  Thi  flBAkmr  of  »  aoto  lor  a  mittAB  awn,  pajftU*  In  «ui«Mf  wttk  legsl 
interest.  In  order  to  obtain  nn  extenrfoo  mi  Uao,  fiwm  n  nnw  nolo  far  the 
■moont^  pojnUe  in  gold  otin,or  in  eamnof  wfththofiranianion^li, 
9X  a  oertain  date.    MM,  that  tke  oeoond  note  was  omioaB.    Bttes  ▼. 

&  PtalntiffpnTohaaed  nai  estate  smbjeet  to  a  Mortgage  and,  as  pact  of  tlie  ood- 
atieration* agreed  to  paj  tke  nMrgagedebt  Mdd,  that  pliintiir  eonU  not 
maintain  a  Mil  ia  oqoii^to  leatiain  a  aaJeoC  tfaepreialaeaby  theniortgagee 
under  a  power  in  tlie  mortgage,  on  the  ground  that  thenortgage  delit  was 
uanrions.    Hough  ▼.  HorBey  (Md.),  484. 

4.  A  borrower  who  haa  not  agreed  to  pay  naoiioiia  intereat  cannot  maintain  the 
defenae  of  nanry  toan  action  to  recover  tlie  monay  loaaad,  on  the  gvaand 
that  a  third  person  liaa  paid  the  uanry  demanded  bj  the  lender  lor  making 
the  loan.    ifcilWAttr  ▼.  iSbA^ndb  (Wis.),  643. 

6i  Tba  repeal  ol  naoiy  laws  takes  away  the  defenae  of  i— aj  in  aatlom  thnva 
alter  bfouQ^  on  any  oontraot,  whether  made  prior  la«r  after  tke  npeal. 
WmiKntifY.  j6bn^ffa(Aik.),  777, 

See  PB01OB80BT  Note,  HIS,  Mt. 

VARIANCB. 
Bee  iKDKnmrr,  70S. 

VENDOR  AND  PURCHAfiBR. 

t.  Where  a  oontraet  ia  made  for  the  sale  of  land,  the  vendor  to  give  a  waitanty 
deed  on  payment  of  the  purchase-money,  and  between  the  time  of  the  con 
tract  and  the  making  of  the  deed,  a  portion  of  the  land  is  condemned  for  a 
lailroad,  damages  fbr  the  taking  of  tlie  land  belong  in  equity  to  tlie  pur- 
chaser, and  he  cannot  trsat  aueh  taking  aa  an  incumbrance,  and  recover 
therefor  on  the  covenants  in  the  deed.    StewMon  ▼.  Loehr  (111.),  86. 

t.  In  an  action  upon  promissory  notea  /n^en  in  part  payment  for  a  distillery 
and  fixtures,  the  defense  eat  ap  was  tluut  by  reaaon  of  certain  violations  of  the 
revenue  laws,  by  the  payee  of  the  notes  and  vendor  of  the  property,  prior 
to  the  purchase  by  the  defendant,  a  portion  of  the  property  was,  after  such 
purchase,  seiaed,  condemned  and  aold  by  the  officers  of  the  United  States, 
whereby  the  defendant's  title,  failed  and  the  property  was  lost.  On  the 
trial  the  defendant  put  in  evidence  the  record  of  the  seizure  and  condemna- 
Hon.  It  did  not  disclose  by  whom,  or  at  what  time,  tlM  penalty  whkl 
irotked  a  f6rfeitoie  and  loaa<rf  the  property  waa  incurred.  An  efibr  of  tht 
defendant  to  prove  by  eatriiudc  evidence  that  tlM  illegal  aeto  eatabttahed 
by  the  decree  were  done  by  those  operating  the  diatillery  before  the  pu^ 
ehaae  by  him,  waa  exdoded  by  the  court  HM,  that  such  exclusion  was 
error.    McKnight  v.  DeUin  (N.  Y.),  715. 

i.  A  vendee  of  chattels,  in  case  of  faihue  of  title  to  a  portion  thereof,  is  not 
Dound  to  readad  the  oontraet  ta  Ms^  but  may  retain  ao  much  as  he  has 
secured  a  title  to,  and  recover  damages  for  the  loes  of  the  residue.  It  is 
optional  with  him  to  recoup  sndi  damages  in  action  against  him  for  th^ 
pnrcfaaae  money »  or  to  bring  an  action  therefor;  and  auch  option  ia  not 
defeated  by  a  tranafer  of  the  claim  againat  him,  and  the  bringing  of  an 
action  in  the  name  of  the  transferee,  except  in  cases  where  an  indomee  oi 
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tmnferee  of  n^gotlAble  paper  Aoqains  a  title  diaeharged  of  all  eqvltlea 
aad  ?alid  agalaat  aU  def eoaea.  lb. 
L  Upon  an  exeeatoi^  contract  of  sale,  with  a  warrantj  aa  to  tho  qoaUtj  of  Um 
article  contracted  for,  the  porohaoer  is  not  bound  to  retnm.  or  offer  to 
VBtnm»  the  artlde  on  dbcovering  that  it  ia  of  an  inferior  qnalitj,  bat  he 
maj  retain  and  nee  the  property,  and  have  hla  remedy  upon  the  wanantjr. 
But  the  poichaaer  in  an  executory  sale  cannot  rely  upon  a  warranty 
an  to  open,  plainly  apparent  defects,  any  more  than  he  ooold  upon  a  aale  of 
gooda  in  prmtnH,    2>a§  t.  Pool  (N.  Y.),  719. 

VENDOR'S  LIBN. 
▲  vendor's  lienls  not  assignable.    Beeht  ▼.  SpMr§  (Arfc.),  784. 

VBBDICT. 

4  Juy,  hftTlng  agreed  npon  a  yerdict,  ledaced  it  to  writing,  sealed  it,  and 
separated.  When  produced  in  court,  the  next  momincTf  H  was  for  the 
plaintiff,  for  90,000,  and  was  entered  upon  the  minutes  of  the  court.  On 
the  polling  of  the  Jury,  they  failed  to  agree,  and  were  directed  by  the  court 
to  retire  to  their  room.  The  Jury,  haying  retired,  returned  for  instructions 
as  to  whether  they  could  increase  their  yerdict  Being  instructed  that 
they  might  decide  upon  any  yerdict  to  which  they  all  agreed,  they  brought 
in  a  yerdict  for  the  plaintiff  for  $7,000.  BM  no  error.  Until  the  polling 
of  the  Jury  takes  place,  and  the  assent  of  the  jurors,  either  express  or 
tadt.  Is  giyen  to  the  yerdict,  and  the  jury  Is  dismissed,  and  has  become 
no  more  a  Juxy  in  the  case,  the  yerdict  is,  within  certain  limits,  in  the 
power  of  the  Jury,  and,  to  a  certain  extent,  within  the  direction  of  the 
court.    Warner  t.  The  Neva  York  Central  BaUroad  Company  (N.  T.),  7H. 

Bee  Cbdcinal  Law,  575. 

WAGBB, 
0ae  Ilij»ai«  Contract,  66,  and  note,  5& 

WAIVBB. 
See  Inu&ancb,60. 

WAB.* 

AMam  on  a  promissory  note.  Plea  that  when  the  note  wsa  'made,  plaintiff 
was  a  dtiaen  of  Minnesota,  and  defendant  a  eitlaen  of  Arkanssa,  aiding 
the  rebellion  and  public  enemies  of  the  United  States.  BM,  that  the 
plea  was  good.    Bioe  ^.  Shook  {AA.),  7S3. 

See  Btatutb  or  Ldotatiohb,  400. 

WABBANTT. 
8m  Itamn»480;  Vmix»iJn>PinKnu0iii»n0. 


WATBBXI0UB8B. 

In  aa  aetkm  f or  the  diywilon  of  a  water^conrsa  It  tppsand  thai,  aln  point  en 
defendant's  land,  about  fiye  rods  horn  plaintiff's  land,  the  water  ceased  te 
How  between  defined  banks  but  spread  out  oyer  the  surfaos  of  the  ground 
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And  BO  ran  to  and  acfOM  plaintiff's  land  and  Uimi  began  to  flow  afiln  in  a 
defined  channeL  BM^ihaX  the  aftnaoi  did  not  eeaaa  to  be  a  natninl 
water-€oone»  and  that  plaintiff  oonld  maintain  the  aedon.  Maeamber  v. 
6lMt^Wy  (MaM.),  840. 

WATKR-WOBK& 

IMndaata  boflt  aieeeifolronland  aold  to  them  bj  the  plaintiff  lor  that  pww 
poM.    Water  from  the  reeerfoir  percolated  throogh  the  aoU  and  ii^Joied 
plaintiff's  a^laeent  landa.     EM,  that  defendant!  were  liable  lor  the 
WUtam  T.  Oa^  of  K$m  B^ard  (Bfaaa.),  ML 


WILL. 

1.  A  teatatof,  after  derlalng  all  his  real  estate  to  his  widow  for  llf e»  derlaed  a 
■pedflo  paiM  thereof  to  Band  the  "balanoe"  thereof  to  a  AM,  that 
the  devise  to  G  was  spedflc  and  not  residnary,  and  that  C  was  entitled  to 
eontribntion  from  the  other  derisee  for  a  portion  of  the  land  derlsed  to 
him  taken  to  pay  debts  of  the  testator  and  the  dower  of  the  widow,  who 
eleeted  not  to  take  onderthe  will,    ffend&non  t.  Oreen  (Iowa)»  140. 

IL  A  testator  bequeathed  $20,000  to  the  "Society  Sot  the  relief  of  Indigent 
Aged  Females."  The  plaintiff, "  St.  Lake's  Home  for  Indigent  ChrlstJan 
Females,"  and  the  defendant,  "An  Association  for  the  Belief  of  Bespeflt>> 
ble  Aged  Indigent  Females  in  the  dty  of  New  York,"  each  claimed  to  be 
the  legatee  intended.  HM,  that  the  defendant's  name  answw|lng  mora 
closely  to  that  in  the  will,  it  was  entitled  to  the  bequest.  A.Xufti't  BSmm 
▼.  An  AuockOhn,  ete.  (N.  T.),  007. 

IL  Under  a  statnte  proTiding  that  lands  may  be  deylsed  "  to  ereiy  peisott  capn 
ble  by  law  of  holding  real  estate,  but  no  doTise  to  a  corpovatloii  shall  be 
▼alid  unless  such  corporation  be  expressly  authorlaed  by  its  charter  or  bj 
statute  to  take  hy  devise,"  AM,  that  a  devise  to  the  govemmsBt  ci  the 
United  States  was  void.     WUlqf  FM(S.Y.\VSi. 

L  Whara  no  express  power  Is  given  to  exeeutors  to  soU  laads,  n  pomw  wID 
■ot  be  implied  from  the  mero  charge  of  debts  upon  the  landa.  A 

WORDS. 

^DmFf9m$^  Lm;* see OomwnmmausL  L4W,Ml 

'Jbrnerf " see Btatotb  or  FEAinM,306L 

«*  JWmMm  1/  a  Iktui*  M0  Tdii,  181. 

«#VimM  "  see  Awabd,  891 

"Qfbitfr  PHUfo  IVuil,"  see  OmnmrorunuL  L4W,9I1 

**  Bmm  Mai$r  see  Lumi4»a>  amd  Tmsamt,  Ml 
"  VBIN^MHl  JMMmm%,"  see  OajMSMAL  Law,  SOU 
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